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Preface 

M y aim in preparing this volume lias been to bring to date, 
expand, and otherwise improve a book bearing the same 
title, published in 1934- Like its predecessor, the volume is designed 
for use as a text in courses on European or comparative government, 
and to that end it deals with five governmental systems of our time 
with which (in addition, of course, to the government of the United 
States) intelligent Americans may reasonably be expected to be 
familiar. To be sure, various other systems arc both interesting and 
important. The five iierc selected for treatment, however, have 
undeniable claims because of functioning in countries of the first 
rank, and, even more, because of their inherent significance for 
students of political and social phenomena; and the rest are omitted 
in order that the five may be given the time and space that they 
deserve, within bounds feasible for either a book or a course. 

Like the European world itself in these fateful days, the book is 
divided between governmental systems grounded on two sharply 
opposed principles or plans of political organization and action 
parliamentary democracy and totalitarian dictatorship. England 
may no longer be “the greatest existing school of politics”; at all 
events, some of her former Continental pupils have repudiated most 
of what they learned from her institutions and experience. Histori- 
cally, however, her role has been of the highest importance, and for 
none more than for Americans; and her scheme of government is 
still one of the world’s priceless political assets. Twenty chapters 
(largely adapted from my English Govermmnt mid Politics) are, 
therefore, devoted to the government of the United Kingdom, with 
so much mention of the far-flung Empire as is essential to an under- 
standing of government as operated from Westminster and White- 
hall. As co-partner with Britain in holding the hotly beleaguered 
fortress of democracy in contemporary Europe, and as a theater of 
political thought and action comparing and contrasting most instruc- 
tively with the British, France is next brought into view; and here 
- a number of chapters have been almost completely rewritten. 

The remainder of the book is devoted to dictatorships— two 
fascist and one communist. In the case of Germany, my decision to 





LAW AND JUSTICE 


THE ENGLISH 
CONCEPT OF LAW 


A major concern of those who have guided the 
development of free government in Britain has 
been to uphold and fortify the '‘rule of law”; as 
observed above, Englishmen who deplore the growing exercise of 
judicial functions by administrative authorities do so mainly on the 
ground that it interferes with the full operation of that historic 
principle. b'As conimonly construed, the rule of law means two things 
chiefly: ( i ) that no person may be deprived of life, liberty, or prop- 
erty except on account of an infraction of the law proved in open ■ 
court, and (2) that no one (save only the king) stands above the law, 
and that therefore every one is liable, in case of such infraction, to 
punishment or exaction of reparation on lines laid down by law, 
regardless of his station or connections.^ ^/The question naturally 
arises as to what is meant by “law.” For Englishmen, the answer is 
comparatively simple, namely, all rules, of whatever origin or char- - 
acter, which the courts will recognize and enforce. In Germany, 
France, and other Continental countries, jurists and philosophers 
long ago developed the idea of natural law as a system of principles, 
lying back of and superior to man-made rules, and deducible by 
reason from the inherent nature of man and things. As late as the 
eighteenth century, this concept found support in England as well — 
for example, in the writings of John Locke. The vigor of the king’s 
courts, however, in molding a great system of common law, together 
with the rise of a legally omnipotent Parliament presumed to trans- 
late the will of the people into binding statute, gave positive law as 
expounded by Hobbes and Austin a substantial victory over natural 
law. 'Today, principles or precepts which the courts will not enforce 
niay have large importance as custom, and perhaps as morality; but, 
for Englishmen at all events, they are not law.^ 

Certain general characteristics of English law as 
GENERAL ^ systcm soou become apparent to any observer. 

CHARACTERISTICS 0^ -phe grst is its purity. The law of many countries 
ENGLISH LAW — Russia, Japan, China, Siam, Turkey, Persia — ^is 

a blend or composite. English law, to be sure, has not been immune 
from extraneous influences, even in the old home; when the seven- 
teenth-century jurist Coke wrote in his Institutes that “our common 


^ See p. 1 16 above, 

' For an interesting interpretation of the rule of law and what it means, see 
W. S. Holdsworth, Some Lessoyis jrom Ovr Legal History (New York, 1918), 
Chap. iii. 

“ See A. L. Lowell, op. cit., II, Chaps. Ixi-lxii. Natural-law ideas are, however, 
far from dead, even in England and the United States, as is demonstrated in C. G. 
Haines, The Revival of Natural Law Concepts (Cambridge, Mass., 1930). 
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been proE^ressively adapted to shifting conditions from century to 


. centur y, and indeed has undergon e si^nmcant chang es m v ery rgcgnt 
j years . Historic counties and boroughs survive, but with altered 
organization and functions; older units like the parish have grown 
decadent; new jurisdictions have been laid out, new elective bodies 
called into being, new administrative offices created, new methods 
introduced. In the third place, whil e local are as cling as be st they 
ca n to the ir heritage of free civic life, .their powerTand functionsTre 
regulated increasingly from London, on broadly uniform line^ fry 
Efig land a~n d Wales, although with wide allowanceTor "differences 
■ of historical experience in other parts of the realm. Local institu- 
tions still stand more truly on their own feet, and are more demo- 
cratic, than in Continental countries, even France^lBut for 7 5 ye ars 
the t rend, despit e vigorous protest and resistance, has inexorably 
been tOAvard more control by J^arliament and Whitehall; and, except 
for "social arrangements in metropolitan London, -a single pattern 
prevails almost as uniformly in England and "Wales as in the French 
Republic, and far more so than in the United States, where, not- 
withstanding new financial and other cohtacts growing out of efforts 
to combat the recent depression, the national government still has 
relatively little to do with local affairs, and where wide differences 
of organization and function are found from state to state.^ 

At the dawn of the nineteenth century, local 
LOCAL GOAERN- govemmcnt i n the rural sections of the country 

MENT A HUNDRED Carried on principally in ccAinties (histori- 

YEARS AGO „ ^ ^ 

cally continuous in many mstances with Anglo- 
Saxon shires) and in subdivisions known as parish^ which, starting 
as areas for purely ecclesiastical purposes, had' taken on civil func- 
tions as well, and in doing so had, in .effect, replaced the ancient 
townships. Urban government was carried on in boroughs , which, 
dating also in many cases from Anglo-Saxon times, had gradually 
gained autonomy as chartered municipalities. “^Of counties, there 
were 52, each with (i) a sheriff, appointed by and serving the in- 


' The most recent works presenting a general description of the entire system 
are R. K. Gooch, “Local Government in England,” in W. Anderson (cd.). Local 
Government in Europe (New York, 1939), 3-106-, J. J. Clarke, Oiitlmes of Local 
Government of the United Kingdom and the Irish Free State (iith ed., London, 
1937); H. Finer, English Local Government (London, 1934); and E. L. Hasluck, 
Local Government in England (Cambridge, 1936), the last-mentioned being par- 
ticularly readable. Brie|jer than Finer and Hasluck, and also excellent, are J. P. R. 
Maud, Local Govemnimt in Modem England (London, 1932); W. A. Robson, The 
Development of Local Government (London, 1931); and W. I. Jennings, Local 
Government in the Modem Constittnion (London, 1931). 

It should be noted that the present chapter deals with local government in England 
and Wales only. 





AND POLITIC 



by Frederic Austin Ogg 

PROFESSOR OF POLITICAL SCIENCE IN THE UNIVERSITY OF WISCONSIN 
AUTHOR OF "ENGLISII GOVERNMENT AND POLITICS,” ETC. 

SECOND EDITION 

Thoroughly Revised 


New York 

THE MACMILLAN COMPANY 


1939 



LOCAL GOVERNMENT 



American state governments long restrained legislatures from en- 
trusting very much discretionary authority to officials and depart- j 
ments acknowledging no responsibility — ^in the English sense — to 
the legislative branch. Everything therefore tended to be regulated 
legislatively and on a state-wide basis, with local jurisdictions treated 
precisely alike, however different their conditions and needs. In 
two ways, the situation has changed appreciably in later years: ( i ) 
constitutional or statutory provisions for municipal “home rule” 
have in several states relaxed the rigid uniformity previously exist- 
^^^Aitid (2) the multiplication of virtually independent quasi-legis- 
lative commissions and boards, and of discretionary administrative 
tribunals, has opened a way for greater flexibility and diversity. Both 
developments represent clear gains. '^In a broad and general way, 
hoAvever, the contrast between English and American regulatory ' 
methods still holds good. 


FURTHER PROBLEMS 
OF LOCAL-GOVERN- 
MENT REFORM 


Excellent as the general scheme of local govern- 
ment in England undoubtedly is, it is by no 
means immune from doubts and criticisms, and 
people who supposed that the local-government 
acts of 1929 and 1933 had solved most problems for a good while 
to come are finding themselves wholly mistaken. ‘'Many won- 
der v’hether county, and especially borough, government will not 
break down, or at all events lose much of its present 
ui'idcr the steadily growing burden of duties and respon- 
devolving upon it. Notwithstanding the simplification that 
has taken place in the last half-century ,'^many persons consider that 
there is still too much confusion of local-government areas and be- 
lieve that much would be gained from a structural and functional 
reorganization on the principle of but one primary local govern- 
ment for any given area— -presumably the county borough for large 
urban centers and the administrative county for rural and smaller 
urban localities^ Starting with this opinion. Labor goes on to arc^ue 
for a greater amount of “home rule,” for progressive development 
of municipal activity, and in particular for more vigorous extension 
of social and cultural services such as education, public health, and 
housing. Some years ago, the party, indeed, sponsored a proposal 
that the whole existing relation between the national and local gov- 
ernments be discarded, and that thenceforth local authorities, in- 
stead of being confined strictly to powers conferred upon them, be' 
regarded as authorized to exercise any and all powers not specifically 
reserved to the central government at London. There are sugges- 
tions also for regional groupings, in recognition of the decided tend- 
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French Ac^n {Ligtie de 1 ’ Action Frangak), dating originally from 
1898 and 'devoted to defense of the interests of the Catholic church, 
propagation of the spirit of nationalism, and agitation in behalf of 
a restoration of monarchy^ A Le.£^.ue„of_Eatriots {Ligue des Pa- 
triots)^ formed in 1882 to foment a war of revenge against Germany, 
is another strongly nationalistic organization bent nowadays more 
particularly upon combatting international communism." A jjlation a .1 
Re publ ican League (Ligue Republicaine Natiomle) is interStedln 
increasing the powers of the president as a means of putting an end 
to chronic parliamentary confusion, and as one way of doing this, 
would strengthen the right of dissolution by doing away with the 
necessity of obtaining the prior consent of the Senate. 

All of the organizations just mentioned, and others besides, desire 
to see France endowed with a decidedly stronger government. 
Pointed in the^ same direction were various anti-parliamentary 
leagues, e.g., the Young Patriots (Jeunesses Patriotes), founded in 
1924, which, purporting usually to have no objective beyond help- 
ing the country gain a government that could “really govern,” even- 
tually merged their memberships and programs largely with those 
of the spectacular fascist organization referred to above, the Croix 
de Feu. Starting in 1927 as a club to which only war veterans'^o 
hacfw^ the croix de guerre were eligible, this last-mentioned organ- 
ization — seized upon by army men as a useful agency for promoting 
military preparedness, and subsidized liberally by business interests 
— widened its membership to include both relatives of veterans and 
other interested people, especially youth; and under the astute, al- 
though not particularly inspiring, leadership of a certain Francois 
de la Rocque, it by 1935 drew into its wake substantially all of the 
anti-parliamentary forces of the country. As indicated above, it was 
the reactionary ground-swell of which the Croix de Feu seemed the 
most threatening symptom that inspired the formation of the Leftist 
Popular Front; and the impressive victory won by that new coalition 
in the elections of 1936 not only dealt the fascist cause a staggering 
blow, but brought into office a ministry — that of Leon Blum — which 
lost no time in decreeing the dissolution both of the Croix de Feu and 
of other similar associations which until now had retained a separate 
existence. The “French Social party,” which de la Rocque there- 
upon announced as 'successor to the banned league, has never gained 
importance. A “PeasantJ^nt,”, built up in 1935-36 by the vigorous 

^ Maintaining headquarters in Belgium, the Duke of Guise, as pretender to the 
throne, still has devoted followers in France. Cf, C. T. Muret, French Royalist Doc- 
trines Since the Revolution (New York, 1933), Chaps, xiii-xv, and C. Maurras and 
L. Daudet, Uaction frangaise et le Vatican (Paris, 1927). 
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poses, however, for which funds are needed, and (still having in 
mind chiefly the Radicals and Radical-Socialists) the sources tapped 
are many and various. First of all, there is the system of membership 
dues, payable annually, and ranging from as little as lo francs in the 
caseTfTdcal committees to 25 francs for newspapers, 50 francs for 
the general run of members of the executive committee, and 1,000 
francs for members who are also senators and deputies. Then there 
are sales of pamphlets and other party literature; also sums raised 
occasionally by special subscriptions sponsored by the party press. 
And once in a while, although not often, a well-to-do party member 
makes a sizable gift, or an outside commercial or agricultural organ- 
izatioiT&Mds in a contribution with a view to furthering some 
Radical-Socialist policy which it would like to see prevail. Never- 
theless, as has been indicated, the party managers must usually prac- 
tice all reasonable frugality. 

In thoroughness of organization, the Socialists 
ASPECTS or SOCIAL- Communists excel even the Radicals' and 

1ST AND COMMUNIST j^j^jical-Socialists. Starting with a cellule 
ORGANIZATION (“ccll,” of ' “scction”) in the commune, the 

Socialist hierarchy mounts upward from level to level until the 
national congress and national executive committee are reached; and 
a dues-paying membership is both more closely integrated and more 
rigorously disciplined. As in the case of the British Labor party^ 
attempt is made to control the conduct of those who bear the party 
label in the national legislature. Candidates in the constituencies are 
expected to submit for approval by the party authorities at Paris any 
individual platforms that they may choose to announce; if elected, 
they are responsible for voting in Chamber or Senate in accordance 
with the decisions of the national congress; and if they break over 
' too far, they may be, and sometimes are, required by the local party 

authority to resign their seats. • . r 

But it is in the Communist .party, that integration and discipline 
reach their peak. Organized as the French section of the Third 
IntefnaTiohaT, and faithfully reproducing Communist machinery and 
techniques as found in the U.S.S.R., the party is more truly directed 
from Moscow than from Paris, and the chief function of officer and 
leaders is to carry out instructions received from that source. The 
local “cells” are .constructed on an industrial or professional, not a 
geographical, basis; and, with all power wielded from the top down- 
ward along the lines of a rigid hierarchy, they and their members 
enjoy no trace of self-control or autonomy. If differences of opin- 
ion arise, there is nothing for the dissidents to do but accept the 
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PREFACE 


retain (in revised and condensed form) three or four chapters de- 
voted to government under the Weimar constitution may cause 
surprise. No one, of course, is so naive as to suppose that if and when 
the Nazi regime shall give way to something different, the Weimar 
system will be restored in toto. The rise and triumph of Naziism 
cannot, however, be understood without full knowledge of what 
went before; and in any event, it ill becomes students of govern- 
ment to lose interest in a political order as significant as was that of 
1919-33 in Germany, simply because another has arisen in its place. 
Those who think otherwise may, of course, ignore the chapters 
referred to; indeed, those who, in general, do not care for “historical 
background” may omit certain additional chapters designed as intro- 
ductions. Sections of the book devoted to Italy and the Soviet 
Union have been expanded, with special attention to the emerging 
corporative state in the one instance and to the new regime under 
the U.S.S.R. constitution of 1936 in the other. 

It may properly be added that the entire book was in type when 
Europe once more became the scene of a major war in September, 
1939. Three of the countries whose governments are herein dealt 
with were involved from the outset; one or both of the others 
seerned not unlikely to be drawn in before any considerable lapse 
of time. It proved possible, as the pages were being closed, to make 
n^ntion of a limited number of the earliest war-time developments 
affecting government in the belligerent countries. But such devel- 
opments had not gone far; and the governments and politics which 
me book undertakes to portray are, of course, those with which 

Englishmen, Frenchmen, Germans, Italians, and Russians entered 
the new war period. 

For assistance in drafting Chapters XXXVII-XXXIX, I am 
indebted to my colleague. Dr. William Ebenstein; for materials on 
the Italian corporative state, to Professor H. Arthur Steiner, of the 
University of California at Los Angeles; and for tireless and efficient 
stenographic service, to my secretary, Miss Phyllis Schwoegler. 

Frederic A,. Ogg 

Madison, Wisconsin 
September 15, 1939. 



Index 


Act of Settlement (1701), 51. 

Ailjoiiits, in French commune, 595. 
Administration. See Ministry, Ministries, 
Civil Service. 

.Administrative adjudication, in Great 
Britain, 116-117-, references on, 117 
note. 

.Administrative courts, absence in Great 
Britain, 33!-33i; in France, 574-576; 
in Gcrinany, 76S-769; in pre-Faseist 
Italy, 8i;; under Fascist regime, 852. 
.Administrative law, in Great Britain, 
331; in France, 572-577- 
Administrative legislation, crowth in 
Great Britain, in-112; delegation of 
legislative power, 112-115; arguments 
for and against, 114-115; in France, 
450-451; in Fascist Italy, 850-851; ref- 
erences on, 1 15 note. 

Administrative reorganisation, prob- 
lems in Great Britain, 108-110. 
Adtniraln’, British, 99-100. 

.•\dvisorj- committees, in Great Britain, 
110 - 111 . , 
Agriculture, “estate" of in Nar.i Ger- 
many, 793-794- f 

Agriculture and Fisheries, ministr}’ ot 

In Great Britain, 105. 

Air, ministry of in Great Britain, 100. 
Aldermen, in British counts' council, 
353-354; in borough council, 358. 
All-Union Congress, of Communist 
part)' in U.S.S.R., 886. 

Alternative vote, proposed in Great 
Britain, 175. 

Amendments, constitutional. See Con- 
stitutions. . j- • I 

Amtsgcricbte, in German judicial sys- 
tem, 767. , 

Anglican Church, control over by the 
crown in Great Britain, 50; represen- 
tation in House of Lords, 185. 
Anglo-Saxons, political institutions, 4-5- 
Anschluss, of German and Austria, 640 

Anti-parliamentarism, in France, 53 

'>yi- 


Antisemitism. See Jews. 

Anson, William R,, on powers of Par^ 
liaincnt, 31. 

Appointment, of ministers in Great 
Britain, 69-73; British civil service, 
122-131; of judges in Great Britain, 
343-344; in British local government, 
355, 358-361; in name of French pres- 
ident, 446-447; of ministers in France, 
460-462; in French civil service, 477- 
479; of French judges, 567-368; in 
French local government, 585-595 
passim; in Germany under Weimar 
constitution, 679, 686-687; in German 
civil service, 762-764; in pre-Fascist 
Italy, 808, 812-815; in Fascist Italy, 
833. 857-840. 

.Appropriations. See Finance, Budget. 

Arretes, in France, 586. 

Arrondissement, in France, created, 580; 
number and nature, 590; in Paris, 596. 

Article 48, of German republican con- 
stitution, presidential powers under, 

680—684. ^ ^ 

Ar)'ans, in National Socialist philos- 
ophy, 732-733- , , 

Asquith, Herbert, yields to Lloyd 
George as prime minister, 275. 

Assize courts, in Great Britain, 337-338< 
in France, 564--565. 

Austria, union with Germany, 640 note. 

Avanguardia, in Italy, 831. 

Bagehot, Walter, writings, 33 note; on 
nghts of British monarch, 57. 

Baldwin, Stanley, becomes British prime 
minister in 1923, 279’> aga'o in 1924, 
281; heads “nationalist” government 
after 1935, 285. 
in Italy, 831. 

Ballot, introduced in British elections, 
,70; form of, i7o-i7>; i" French par- 
liamentary elections, 49M97; jn Ger- 
many under ^Veimar regime, 635-656, 
660. 

Ballomge, in France, 498-499. 

Bar, in Great Britain, 344-345- 


917 



Contents 


PART /. PARLIAMENTARY DEMOCRACIES 


I. Great Britain 

CHAPTER PAGE 

I. The Panorama of English Constitutional Dfa’el- 

OPiMENT 3 

II. The Constitution AND THE Government Today . . 22 

* III.* The Crown— Kingship and Its Uses 41 

• l\'# The Ministry and the Cabinet 62 , 

* y .» The Cabinet at Work 79 

\ • ^’'I. Ad.ministrative Organization and Functions . . 94 

'V VII. The Per.manent Civil Service 118 

' \'^IIU The House of Co.m.mons— Consi ituencies and 

^^OTERS 141 

IX.' Parlia.mentary Elections 160 

• Xf The House of Lords and the Proble.m of a Second 

Chamber 181 

’ XL* Parliamentary Machinery and Pageantry . . . 200 

‘ XII.* Parliament AT Work: Law-Making 218 

• XIII.* Parliament at Work: Finance 237 

XI\^J Parlia.mentary Govern.ment — Tendencies and 

Problems 252 

XV; Political Parties: Historical Development . . 271 

" XVI? The Parties Tod.\y 288 

• XVIL' Party Organization and Activities 302 

. .'XVIII. Law AND Justice 322 

./^-XIX. Local Govern.ment and Ad.ministration . . . 346 

XX, United Kingdom and Co.mmonwealth of Rations 369 


2, France v ' 

♦ 

XXL The Rise of Constitutional Government . 
XXIL The Constitution of- the Third Republic . 
»XXIIL The President OF the Republic . . . . 

.XXIV. National Administration 

vii 


399 

418 

437 

457 



CONTENTS 


0 


viii 


CHAPTER 

• XXV. Chamber of Deputies and Senate 

' XXVI, Parliamentary Government AND Its Problems . 

XXVII, Political Parties . . . 

-XXVIII , Law and Justice 

^,,-XXIX. Local Government and Administration 


PART II. FASCIST AND COM/VIUNIST 
DICTATORSHIPS 

I , Gewiany 

XXX. The Imperial Background 

XXXI. From Empire to Republic 

XXXII. The Republican ConstitvItonal System 
XXXIII. Parliamentary Institutions under the Weimar 

Regime 

XXXIV. President-Ministers— Cabinet , 

XXXV. The Party System to 1930 

XXXVI, The Rise OF Dictatorship 

XXXVII, National Socialist Ideas, Organization, and Tech- 
niques 

XXXVIII. Government in a Totalitarian State .... 
XXXIX, Further Aspects of German Totalitarianism: Re- 
gional and Local Government 

2. Italy 

XL. The Pre-Fascist Framework of Parliamentary 

Government 

XLI. Fascism in Power— the Party 
XLII. Government under the Fascist Regime 

/ 3 ‘ The Union of Soviet Socialist ^Republics 

XLIII. The Rise of the Soviet Regime 

XLIV. The Coimmunist Party , . . 

XLV. Government in the U.S.S.R. . . . ^ 


PAGE 

484 

511 

538 

555 

578 


, 605 
62 1 

635 

652 

,673 

692 

710 

730 

748 

774 


801 

817 

836 


859 

877 

891 


Index 


917 



Part I 

Parliamentary Democracies 




Great Britain 


CHAPTER I 


The Fanorama of English Constitutional Development 


tnp'HE starting points of English political institutions and proced- 
^ E ures lie scattered along a high road of national history stretching 
thirteen or fourteen hundred years into the- past. With the excep- 
tion of a brief interval at the middle of the seventeenth century, when 
a flood tide of reform sw'ept the country into civil war and into fore- 
doomed experiment with a republican form of government, the con- 
stitution’s peaceful and orderl}’’ development has never been seriously 
interrupted. Other lands, e.g., France, Germany, and Russia, have 
broken sharply with the past and set up wholly new governments— 
in some instances, a number of times. In all Continental Europe, 
there is hardly a government today that antedates 1 800; few go back 
of 1 870; half or more have come into existence since 1914. The same 
situation exists in other parts of the world, where perfectly definite 


CONTINUITY 
THROUGH THE 


dates can often be assigned for the creation 


of 


CENTURIES 


new systems or the remodelling of old ones. 
England, however, has moved along an essen- 
tially continuous constitutional pathway, read- 
justing her institutions slowly and cautiously to changing conditions 
and needs. She has travelled a long distance, and her government 
today is a very different affair from that of the period of William 
the Conqueror, or of Elizabeth, or of George III, or even of Victoria. 
A Pitt or a Burke — even a Bagehot or a Gladstone — wandering about 
the Whitehall or Westminster of Neville Chamberlain would feel 
himself almost a stranger. What he would encounter would, nev- 
ertheless, remind him strongly of the past; much would be essen- 
tially as it was when he first walked the earth, and indeed long 
before. A main characteristic of English constitutional and political 
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GREAT BRITAIN 


experience has been its steady and cumulative sweep through the 
centuries. 

The first scene disclosed in the panorama is the 
THE ANGLO-SAXON primitive Britain of the Celts, the Romans, and 
PERIOD Saxons. The spectator will not need to pay 

much attention to the warlike Celtic tribes which Caesar, at his 
famous crossing of the Channel in 54 b.c., found in sole possession 
of both the larger island and its smaller neighbor to the west. Their 
Welsh and Irish descendants contributed heavily to the cultural 
history of that section of the world, and the Irish now have a sub- 
stantially independent government under the constitution of Eire 
(Ireland) adopted in 1937. But neither A^Alsh nor Irish of earlier 
times had much to do with making the English government what 
it is today. No more did the Romans. To be sure, a hundred years 
after Caesar, the wide-sweeping boundaries of their empire were 
extended to include a province newly formed out of southern and 
central Britain. But when mounting troubles compelled them to 
ydthdraw from the country in 407 a.d., tliey left beliind them noth- ■ 
ing of lasting political significance. 

The case of the Saxons was far otherwise. Swarming across the 
North Sea after the middle of the fifth century a.d., they and their 
kinsmen. Angles and Danes, pushed the defenseless Celts westward, 
possessed themselves of most of the larger island, and became the 
founders of modern English civilization. Englishmen of today are 
by no means merely twentieth-century Saxons. Celtic, Norman, 
and other strains are woven deeply into the national stock, and Eng- 
lish or British culture and institutions of our time are too often 
regarded as only “Anglo-Saxon.” Nevertheless, the basic element in 
the England that we know is unquestionably Saxon; and the first) 
period to which the growth of English political institutions can be f 
traced is that of Saxon settlement and domination, extending from j 
the fifth-century incursions to the Norman Conquest in 1066. The 
contributions of these centuries were not as extensive as was formerly 
supposed, because it has been shown that, contrary to the views of 
many English and American historians up to less than a generation 
ago, representative government did not originate in the German for- 
ests and con^ down through Saxon days into mediaeval and modern 
ngland. fjie period, however, contributed one institution, i.c... 
kingship, which, although never very strong in Saxon hands, became 
e core or kernel around which the English constitution developed 

aee p. 10 below. ^ 
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in later times; also, it left the country covered with a network of 
ar eas of local government — especially burghs^ or ^oroughs, and 
shires^flater counties) — which connect closely with those employed 
in our own dayd 

Saxon kings showed no marked genius for state- 
NORMAN-ANGEVIN building, and in 1066 their feebly united realm 

tvas v'^rested from them by a conqueror from 
across the English Channel, i.e., William o f Normandy. This start ed 
a n ew e ra in the country’s constitutional development." Even on the 
smaller stage furnished by his Continental duchy, William had 
proved his claim to statesmanship; and in the new and larger field, 
his vigor, foresight, and resourcefulness achieved remarkable results. 
Confiscating the estates of the Saxon earls, he parcelled them out , 
among his followers on a feudal basis so contrived that the tenant’s 
foremost obligation was obedience to the king; without uprooting 
the local institutions that he found, he readjusted them so as not to.:, 
interfere with strong central control; the church was brought under 
effective^ supervision; and altogether the situation was so maneu- 
vered as to make the king master of tlie land in a measure never 
attained by any Saxon monarch. For half a century after the Con- 
queror’s death (1087), new order was maintained, even though 
the kings were of inferior caliber; and though a period of confusion 
under the unfortunate Stephen (1135-54) threatened to wreck the 
mechanism, the energetic and astute Henry II (i 154-89) retrieved 
all that had been lost and gained new ground besides. In the course 
of a reign which covered a full generation, the adroit Angevin curbed 
rebellious nobles and churchmen, turned locally elected sheriffs into 
royally appointed agents of the central government charged with 
enforcing law and collecting taxes in the shires (thenceforth known 
as “counties”), developed a staff of royal judges who went up and 
down the country deciding cases according to principles that grad- 
ually hardened into the historic “common law,” and in other ways 
toned up and consolidated the new political system created by his 
great-grandfather. 

No king, however able and industrious, could 
GRE.AT COUNCIL manage so vast a piece of machinery single- 

AND CURIA REGIS , jj-n-J- ■ ..l ^ J 

handed. 1 o aid in running the government and 

' Descriptions of Anglo-Saxon institutions will be found in G. B. Adams, Con- 
stitutional History of England (rev. ed., New York, 1934), 5-49, and A. B. White, 
The Making of the English Constitmion (rev. ed., New York, 1925), 3-71. 

' Some writers, e.g., G. B. Adams {The Origin of the English Constitution, 16), 
consider that the constitution really originated in the Norman-Angevin period. 
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to help the monarch formulate his policies, two main agencies arose. 
One was the Magnum Concilium^ or Great Council; the other was 
the Curia Regis, literally, the King’s Court. The Council was a 
gathering of principal men of the kingdom — bishops, officers of the 
royal household, tenants-in-chief, and others— meeting three or four 
times a year at the call of the king, and looked to by him to help 
decide policies of state, to review the work of administration, to sit 
as a high court of justice, and to bear a share in making and amending 
laws on the rather rare occasions when such action was needed. Orig-^ 
inally, the Curia Regis was not strictly a separate body, though in ( 
time it in effect became such. The Council, as has been observed, 


did not meet often; moreover, it usually sat only a few days at a 
time. But there was business to be attended to pretty much all the 
while, and the very natural plan was hit upon of associating together 
for the purpose those members of the Council who as officers of the 
royal household — chamberlain, chancellor, constable, etc., — were al- 
ready following the king wherever he went and giving their time con- 
tinuously to the business of state. This smaller, more or less profes- 
sionalized, group — a sort of inner circle of the Council — constituted 


the Curia. No hard and fast rules governed the composition of either '■ 
body. Still less was there any definite separation of jurisdictions. ' 
The king could refer matters to the large council or the “little coun- 
cil,” or to neither, precisely as he chose; and he was in no wise bound 
to be governed by the advice received. The fact is significant, how- 
ever, that through all the ups and downs of the Norman- Angevin 
period, strong and weak monarchs alike followed the practice of 
calling together the leading men of the realm, and of relying upon . 
them not only for assistance in lawmaking and administration, but 
for information, opinions, and support. 

TjTTxrr-rTr^xTAT ^^t be sutpriscd to learn that with the 

DIFFERENTIATION Council and Curia grew farther , 

apart, and that each made its own great contribu- 
tion to the country’s governmental system of later centuries. Take 
first the Curia. In the days of the Conqueror, that body is seen per- 
forping work of many different kinds, vdth apparently no thought 
of functional specialization. But this situation could not last. As the 
VO ume of business mounted, trained lawyers, expert financiers, and ■ 
ot er men of special aptitudes were drawn in, and before long — even 
in t e reign of Henry II we see evidences of a tendency to split up 
t e s rnultifaj-iQug duties into segments and to develop a dis- 
tinct ranch or section to take charge of each. Nobody planned the 
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thing out, as a modern efficiency and economy commission might 
do it. But by slow and hazardous stages, judicial work was separated 
from the tasks of general administration; and while one portion of 
the Curia (known as the “permanent council,” and later as the “privy 
council”) went on as a council for general purposes, another became 
the parent of four great judicial organs, namely, the courts of ( i ) 
exchequer, (2) king’s bench, (3) common pleas, and (4) chancery. 
Meanwhile, the superior aptitude of this expanding mechanism' for 
Jiandling administrative and judicial business left the Great Council 
with less and less to do in that domain. The Council did not, indeed. 


die out, or even lose its importance. Its development was merely 
turned in a different direction; and, recalling the nature of its mem- 
bership, one will hardly be unprepared to find it functioning later in 
the guise of the upper branch of Parliament, i.e., the House of Lords. 

The masterful manner in which Henry II 

handled affairs, combined with the essential ius- 

CH ARTER • * . ^ • 

tice of his rule, won for him a very strong posi- 
tion; and if his successors had been men of like capacity, there fnight 
be a different story of English constitutional development to tell.^ 
Autocratic power, however, in the hands of weak or otherwise un- 
worthy kings — notably Henrj^’s sons, Richard I and J ohn — provoked 
rebellion; and after John, by a series of high-handed acts and humili- 
ating surrenders, alienated most of his supporters, the strong nien ,of 
the country took advantage of his predicament to place in his hands 
a lengthy list of demands for reform, with the alternative of civil 
war if he refused them. Evasion proved possible for a brief time only; 
and on June 15, 12 15, in the plain of Runnymede, between London 
•and Windsor, Alagyia Carta, the “Great Charter,” was agreed to on 
both sides. The document was not literally “signed”; John could 
not write his name, and few if any of his opponents were more pro- 
ficient. But the same purpose was served by affixing the great seal- 
of the realm and the individual seals of the 2 5 barons who were dele- 


gated to see that the king’s promises were carried out. 

Bishop Stubbs once said of the Charter that the whole of English 
constitutional history is merely one long commentary upon it, and 
writers and orators often refer to it as the most important political 
document in all English history, if not in the history of the world. To 
be sure, a good deal has been read into the instrument in later times 
that was not really there; it did not, for example, guarantee trial by 
jury, nor did it provide for anything in the nature of representative 
government. Wrested from the king, not by the “people” in any 
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proper sense, but only by a group of disgruntled barons, it had little 
to say — at all events directly — about the rights and privileges of 
humbler folk. And, being intended primarily as an enumeration of 
rules and principles presumed to be already in operation, it contained 
little that was new. Nevertheless, its importance, if construed under- 
standingly, can hardly be exaggerated. England was at a point where 
somebody had to decide whether she was to be a nation ruled accord- 


ing to law or only according to royal caprice— whether if the king 
proved unwilling to be guided by established principles, he could 
be compelled to do so or to give way to another of more tractable 
temper. The barons who pressed John to a surrender at Runnymede 
cast the die on these momentous matters. They were, of course, not 
thinking of modern forms of constitutional limitations; and anything 
resembling modern democracy was quite beyond their ken. But by 
getting the sovereign’s solemn agreement to do certain things and 
not to do others, and by setting over him a sort of baronial guard 
to see that he lived up to his engagements, they turned the country’s 
steps once more away from absolutism and in the direction of con- 
stitutional government. Better means of holding the king in check 
were later found than a mere committee of 25 nobles; but for the 
time being the principle was more important than the machinery. 

One will not be surprised to learn that as time went on -the rights 
and liberties guaranteed to barons, clergy, and merchants were, in 
so far as pertinent, gradually extended to other classes of people; or 
that the Charter became a sort of touchstone and palladium of the 
nation’s liberties to which Englishmen habitually harked back when- ■ 
ever they considered that the king was breaking over the bounds 
that agreement or custom had established for him. More than one 
monarch m later times found it good policy to issue specific “confir- 
mations of the historic contract; Parliament likewise “confirmed” 
It on sun ry occasions; and such portions of the instrument as have 
any modern bearing— relatively few though they are— belong to the 
accepted law of the British constitution today.^ ^ 

Meanwhile a line of development was started which in the end not 
ol, but supplied It with an instrumentality through which to 

'he Chmet will be found in G. B. 
(New York, mod) “f Englii Comimithml History 

Mt. gm C«u (SssL’ A r' ' ^ 7 S- McKeclmie, 

»e G, B, Adenis, ^ 

72-452. ^ 50-'43; A. B. White, op. cit., 
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govern itself. Hard pressed by both foreign and domestic difficulties, 
King John, in 1 2 1 3, called upon every county to send to a meeting of 
the Great Council four “discreet knights” who 
THE RISE OF should act for the landholding and other substan- 

I’AREiAMENT: elciiicnts in assenting to a royal levy upon 

their possessions. The expedient did not save the 
K THE FIRST situatioii foF johii, but it had obvious utility, 

PARLIAMENTS hesitate to avail 


themselves of it. When such a meeting was con- 
voked by Henry III in 1254, king and barons fell to quarrelling, and 
eventually to fighting, with the result that in 1264 the barons were 
victorious at Lewes and their leader, the foreign-born Simon de 
Montforr, emerged as regent of the country. No less in need of funds 
than the king himself, Alonrfort thereupon convened a “parliament”^ 
in 1265 which was attended not only by the barons, clergy, and two 
knights from each shire, but also by two burgesses from each of 2 1 
boroughs, or towns, known to be friendly to the barons’ cause. The 
gathering was only a partisan conclave, and to speak of its sponsor as 
the Father of the House of Commons is to give him rather more than 
his due. The inclusion of spolccsmcn from even a limited number of 
'■ “hand-picked” towns ^\'as, however, a highly significant departure. 
Various other parliaments were held in the next 30 years, usually 
with no townsmen in attendance. But a meeting convoked by Ed- 
ward I in 1295 brought together all elements considered capable of 
giving help, and proved so similar to the broadly national gatherings 
of later centuries that it has ever since held a place in history as the 
“Model Parliament.” Two archbishops, 18 bishops, 66 abbots, 3 
heads of religious orders, 9 earls, 41 barons, 61 knights of the shire, 
and 172 citizens and burgesses from the cities and boroughs — up- 
wards of 400 persons in all — M-erc present. 

Thereafter “Parliament” rapidly became a regular feature of the 
governmental system. It was, of course, at no time definitely “estab- 
lished”; it merely grew up — by nobody’s planning in advance — be- 
cause the kings found occasional meetings of the kind useful for their 
purposes. Certainly the plan of calling in representatives of the 
counties and boroughs to participate in the public business along 
with the councillors flowed from no popular movement or demand. 
On the contrary, knights and burgesses took their places along with 
the magnates grudgingly, under the impact of royal command, know- 

^ The term (from the French parler, “to speak”) was for some time thenceforth 
applied indiscriminately to meetings of the Council whether or not attended by 
knights and burgesses. 
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ing full well that all that was expected of them was that they obedi- 
ently saddle themselves and their fellows with new tax burdens. The 
day came when representation in Parliament was looked upon as a 
privilege, a benefit, and a source of power. But nobody so regarded 
it in the times of which we are spealdng. 

From the first, the knights and burgesses who at- 

tended the meetings were, m one way or another, 

pRTNPipr p . o ^ j ^ 

“elected”; and to some extent this gave Parlia- 
ment, even in its earliest days, the character of a representative body. 
The idea of representation was not peculiar to England; nor did it 
first appear in that country in connection with Parliament. The old 
notion, however, that the elements of representative government 
came out of the forests of Germany, found lodgment and growth in 
Anglo-Saxon England, and carried over into the parliamentary insti- 
tutions of the thirteenth and fourteenth centuries, has been exploded, 
and it is now understood that, whatever momentary importance may 
be attached to such earlier practices as the occasional appearance of 
deputies or delegates in the motes of Anglo-Saxon hundreds and 
shires, the system of representation in Parliament was of mediaeval 
origin, and is to be accounted for principally, if not entirely, by the 
desire of needy kings for revenue.^ Representative government, in 
any full and proper sense, existed neither in England nor anywhere 
else until well down in modern times. The foundation for it was, 
however, laid in England by the joining of elected county and bor- 
ough members to the magnates of the Council. And this arose from 
no mysterious “Teutonic genius” for representative institutions, no 
inherent and irrepressible love of liberty and self-government, but 
solely because, at a relatively early date, the kings of England were 
strong enough to reach down to increasingly numerous and prosper- 
ous classes of the people and draw them into the orbit of royal 
taxation. ^ 


3. DEVELOPMENT thereafter, the three 

OF THE BICAMERAL orders, OT cstatcs barons, clergy, and commons 
SYSTEM as a single body to hear the king’s re- 

quests and afterwards sat separately to deliberate 


is presented in C. A. Beard, “The Teutonic Origins of Represent- 

' 93 ^- Cf. C. StephensoJ, “The 
beginnings of Representative Government in England,” in C. Read (ed ) The 
Consmuuov Reconsidered (New York, 1938), 25-36, and especiallv H T Ford 

■ 9-8) a'ap%x ^ ^ Preface (New York, 
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upon them; and for a time it appeared not unlikely that Parliament 
would permanently take the form of a tricameral, or three-house, 
assemblage. Had this occurred, the barons and clergy would always 
have been able to outvote the commons, and England would have run 
into the same difficulties that a three-house Estates General produced 
in France. Happily, however, practical interests led to a different 
arrangement. On the one hand, the greater barons and more impor- 
tant clergy were drawn by community of interests into a single body. 
On the other, the lesser barons gravitated into an affiliation with the 
county freeholders and the burgesses, and the minor clergy, finding 
their more appropriate place in the convocations (ecclesiastical as- 
semblages) of Canterbury and York, dropped out altogether. The 
upshot was two houses, and only two— one, the House of Lords, vir- 
tually perpetuating the Great Council, and consisting of persons who 
attended in response to individual summons, and the other, the House 
of Commons, bringing together all members who, elected in coun- 
ties and boroughs, attended in a representative capacity. There was 
no crystallized opinion that two houses were better than some other 
number, nor indeed any plan or intent in the matter at all. But within 
less than a hundred years after the Model Parliament the bicameral 
system M^as an accepted fact. Profoundly influencing the course of 
English history from the fourteenth century onwards, the system 
eventually spread to all parts of the world; and although nowadays 
regarded a good deal less favorably than it once was, it still prevails, 
in one guise or another, in the great majority of countries. 

Parliament today is a decidedly powerful body; 
4. THE GROWTH OF legally, indeed, it is omnipotent. But in the be- 
P9WERS; £jjj. otherwise. When it met, the 

A. FINANCE l^ing, personally or through his chancellor, indi- 

cated what he wanted, and the estates — usually 
without discussion — assented. Later, the houses made formal reply 
through designated spokesmen, yet rarely showed hesitation or ob- 
jection. Gradually, however, the potentialities of the situation 
dawned on the various groups of members, not excluding the com- 
moners. The king needed parliamentary grants and support; other- 
wise, Parliament would not have been brought into existence in the 
first place. And by slow stages the fact was capitalized by all of the 
elements participating. As might be expected, the first major ad- 
vance was in the domain of finance. “No taxation without repre- 
sentation” did not at once become an accepted principle. But 
hardly had Parliament taken on its bicameral form before the for- 
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mula appeared which in substance is used to this day in voting 
supplies to the crown, i.e., “by the Commons with the advice and 
assent of the Lords Spiritual and Temporal”; and in 1407 Henry IV 
definitely pledged that thenceforth all money grants should be con- 
sidered and approved by the Commons before being taken up by the 
Lords at all. Thus did that mighty lever, the power of the purse, pass 
into the hands of the people’s representatives; and thus was the so- 
called “lower” branch of all later legislatures put in the way of 
achieving its cherished primacy in finance, 

B. LBGISLITION Likewisc with legislation Originally, Parlia- 
ment was not a law-making body at all; such laws 
as were made still emanated from the king, with the assent of his 
councillors only. But, starting with a mere right of individual com- 
rnoners to present petitions, the Commons as a body gained, first the 
right to submit collective “addresses to the throne,” and later the 
right to take part in giving their requests the form of law. The costs 
of government and war compelled the king to turn with increasing 
frequency to Parliament for supplies; before supplies were forth- 
coming, he was apt to be called upon through petitions for a redress 
of stipulated grievances; and this usually eventuated in some kind 
of legislation, with the result that not only the taxing power, but 

law-making power as well, gradually passed into parliamentary 
hands.^ 

GOVERNMENT cncounter a stretch of two hundred 

UNDER THE TUDORS English histoTy during which the nation 

found its leading constitutional problem in the 
nvalry of king and Parliament for supreme control. Under a line of 
Tudor monarchs covering the period from 1485 to 1603, the advan- 
tage lay decidedly with the sovereign. The country had lately 
emerged from the dreary Wars of the Roses, and wanted peace. It 
knew that peace, and with it prosperity, could be had only through 
strong royal rule. And Henry VII, Henry VIII, and Elizabeth were 
statesmanlike enough to supply such rule while yet in the main dis- 
giising the fact that they were in reality autocrats. For Parliament 
they found very real uses, though only, of course, to the extent that 
t could be made to do their bidding. When some great plan like 
the separation from Rome under Henry VIII, was to be earned out 
parliament was called and the desired action embodied in a statute’ 

History" Constimional 

history is A. F. Pollard, Tte Evolution of 
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which gave it the appearance of flowing from the will of the nation, 
and not simply that of the king. The list of boroughs invited to send 
representatives was from time to time juggled in the royal interest; 
elections were systematically manipulated by royal agents; members 
of independent mind were threatened, bullied, and otherwise coerced 
into the compliance expected of them. Until the Tudor period was 
far advanced, however, the alternative to paternalistic royal rule still 
seemed to be, not parliamentary government, but baronial anarchy; 
and the people had no mind to live through that sort of thing again. 

Then followed — beginning with James I in 1 603 
THE SEVENTEENTH- — Stuart kings, as sadly deficient in 

tact as the Tudors had been conspicuous for it; 

and with them came deadlock, civil war, and in 
the end a fresh start on the road toward popular self-government, 
James I, rejecting the dictum of the great contemporary jurist Coke ' 
that the “power and jurisdiction of Parliament” was “so transcendant 
and absolute” that it could not be “confined within any bounds,” and 
openly adhering to the doctrine of divine right, quarrelled with 
every parliament that he convened, and in particular gave offense by 
insisting upon “impositions,” additional customs duties, decreed 
by his own independent authority.^ His successor, Charles I, after an 
initial period of trouble, got on for eleven years without any parlia- 
ment at all. But in 1640 his Scottish wars drove him to resort to the 
houses for funds; and the way was opened for controversies which 
in two short years plunged the country into armed conflict. At the 
outset, the parliamentary party had no intention of setting up a gov- 
ernment by Parliament alone, in form or in fact; its only object was 
to compel the king to keep his promises and govern according to law. 
Military successes and progressive shifts of circumstance and opinion 
carried the victors along, however, on a tide of political experimen- 
tation such as the nation had never known and has not witnessed 
since. Defeated on the field of battle, Charles was executed in 1649; 
kingship and the House of Lords were abolished; the country was 
proclaimed a republic; a “commonwealth” government was set up; 
and in 1 65 3 the first written constitution known to the modern world 
was put into operation." For several years, Cromwell and the discor- 

^ F. D. Wormuth, The Royal Prerogative, 1603-1649; A Study in English Political 
and Constitutional Ideas (Ithaca, N. Y., 1939). 

“The “Instrument of Government,” replaced in 1657 by another document 
known as the “Humble Petition and Advice.” For text of the former, see G. B. 
Adams and H. M. Stephens, Select Documents, 407-416. The above statement as to 
priority should perhaps be qualified by the observation that an “Agreement of the 
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dant forces of army and Parliament labored to keep the refurbished 
ship of state from foundering. But like revolutionists every-v 
where, they found it easier to destroy than to build; and in the end 
they were obliged to give up. Shrewder men, including Cromwell 
himself, had recognized from the start that matters had been carried 
too far, and after the hand of the Great Protector was removed from 
the helm by death in 1 658, a return to former arrangements was only 
a question of time. In 1660, the Stuart claimant, having given the 
guarantees demanded, returned from Continental exile and was re- 
ceived with general acclaim as Charles II. 

The Stuarts were to have another chance: and the 

THE LAST OF THE • r 1 tt / \ i i i 

STUARTS Charles II (1660-85) his brother, 

James II (1685-88), were essentially a time of ex- 
periment, the object being to hnd out, once for all, whether a mem- 
■' ber of that imperious line could, or would, keep within the bounds 
fixed by the vindicated national constitution. That Charles contrived 
for the most part to do so M'^as due not alone to his somewhat indolent 
disposition, but to a political insight which enabled him to perceive 
how far it was safe to go and what the consequences of transgression 
would be. James was of a different mold — headstrong and intoler- 
ant— and hardly was he on the throne before he grievously offended 
Parliament by seeking to set aside, or at least to suspend, laws that it 
had made, especially such as imposed disabilities upon Catholics. 
Foreseeing no likelihood that the monarch umuld mend his u'ays, a 
group of leading members took it upon themselves to invite the Stadt- 
holder of Holland, William, Prince of Orange, husband of Alary, 
James eldest daughter, to cross over to England and aid in uphold- 
ing the constitutional liberties of the realm. The-resnlt was the “blood- 
less revolution” of 1688 — bloodless because James found himself 
j 3 ractically without support and fled the country. Early in the fol- 
lowing year, a “convention parliament” ^ declared the last Stuart to 
have abdicated and established William and Mary on the throne as 
joint sovereigns. 

the bill of rights ^ consolidating the results of the 

1 r ^ . Revolution and making evasion more diffienlr 

tie fut ure. Parliament in 1689 drew up and adopted, in the form of a 

of a constitution, warncve°^in opTS)*"- Sj strongly of the nature 

senes of eleven “orders” adooted bv r n ’ • oiention of the fact that .a 

Seld, and Windsor in”4 Sd 1 ok iLmhTS''” <>' Wothors- 

‘So-ca.led boense no?s„„,™‘S 
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statute, one of the most significant documents in English constitu- 
tional history, i.e., the Bill of Rights. Going straight to the heart of 
the situation, the new instrument enumerated the unlawful practices 
of the later Stuarts — somewhat after the staccato manner in which the 
American Declaration of Independence listed the colonists’ charges 
against George III — and forbade repetition of them as unequivocally 
as the English language could be made to do it. It branded as “illegal 
and pernicious” the “pretended” royal power of suspending or dis- 
pensing with laws, the levying of imposts without Parliament’s as- 
sent, the arbitrary erection of royal commissions and courts, and the 
raising or keeping of a standing army in time of peace unless Parlia- 
ment agreed. It affirmed the right of subjects to petition the king, 
the right of Protestant subjects to bear arms for their own defense, 
the right of members of Parliament to enjoy full liberty of speech 
and debate. It said that the election of members of Parliament ought 
to be “free,” and that parliaments “ought to be held frequently.” It 
did not, indeed, undertake to define the fundamental bases of the 
constitution; it seemed to take for granted that these were sufficiently 
understood. But it called attention sharply to the principles that had 
been violated, and forbade future infractions in terse clauses which 
could be invoked today if occasion should arise.^ 

What the Bill of Rights therefore did was to sum up, very con- 
cretely, the results of the Revolution and of the entire seventeenth- 
century liberal movement, and to put them in legal form so unmis- 
takable that they could never again be misunderstood or challenged. 
The document, and the political overturn that lay behind it, marks 
the culmination of all the constitutional development that had gone 
before. Much has been added since; certainly English government is 
a very different affair today from what it was under William and 
Mary. But in a very true sense all that has come after has been merely ’ 
by way of elaboration of the fundamentals sonorously restated in 
1689. The sovereignty of the body politic, the supremacy of law, 
the legal omnipotence of Parliament — no one of these basic princi- 
ples was ever again called in question by any persons or elements of 
sufficient strength to threaten the work that had been accomplished. 
Kingship went on, regarded, indeed, as a natural and useful institu- 
tion. But thenceforth the royal tenure was not by inherent or abso- 
lute right; on the contrary, it was conditioned upon the consent of the 

' Closely related was the Toleration Act of 1689, which provided “some ease to 
scrupulous consciences in the exercise of religion,” i.e., a larger measure of liberty 
for Protestant Nonconformists. G. B. Adams and H. M. Stephens, op. cit., 459-462. 
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CONSTITUTIONAL 
de\t:lopiMENT 
SINCE 1689: 


nation as expressed through Parliament. For all practical purposes, 
divine riffht was dead.^ 

Even though the events of 1 688-89 put the stamp 
of finality on certain great principles of the con- 
stitution, many of the most notable features of 
the English governmental system as we behold 
it today have arisen within the two hundred and fifty years since that 
(jate — a period longer by a century than the entire history of the 
United States under the constitution of 1789, There is no need to 
dwell upon these later developments here, for all of them will come 
before us as our study of present-day machinery, functions, and proc- 
esses proceeds. Bare mention of a number will, however, help to 
establish the fact, often overlooked, that constitutional growth, even 
though on different lines, has been just as important in later days as 
in earlier ones. 

Nonvithstanding the restrictions by which he 
was hedged about, the king was still, in 1689, 
near the center of the picture. Parliamentary su- 
premacy had indeed been established as a princi- 
ple; but there were as yet no adequate means for making it effective 
in the day-to-day business of government. King and Parliament were 
left confronting each other, as of old, without the intermediation of 
any buffer or screen such as nowadays — in the form of ministerial re- 
sponsibility — shields them from all possibility of conflict. The eight- 
eenth century, however, saw this trouble-breeding situation almost 
entirely cleared up. William and Mary, and afterwards Anne, 
wielded powerful control over public acts and policies. But the early 
Georges, ascending the throne as foreigners and caring little for Eng- 


I. DIMINISHED 
POWERS OF THE 
MONARCH 


^ The constitutional histor)'' of the Tudor and Stuart periods is related at con- 
siderable length in G. B. Adams, Constitutional History (rev. cd.), 249-361, and the 
political theories of the time are set forth clearly in T. I. Cook, History of FoliticaV 
Philosophy front Plato to Burke (New York, 1936), Chaps, xvii-xix. Important 
works of a more special nature include J. N. Figgis, The Theory of the Divine 
Right of Kitigs (Cambridge, 1896); G. P. Gooch, History of English Democratic 
Ideas in the Seventeenth Century (rev. cd., Cambridge, 1927); T. C. Pease, The 
Leveller Movement (Washington, 1916); and C. H. Firth, Oliver Cromviell (New 
York, 1904). The text of the Bill of Rights is printed in G. B. Adams and H. M. 
Stephens, op. cit., 462-469. The principles on which the parliamentary cause 
throughout the seventeenth centur}'- was based, and on which the Revolution of 1688- 
89 proceeded, were ably expounded and defended by John Locke in his famous 
Todo Treatises of Government, published at London in 1690 (convenient edition 
by W S. Carpenter, in Everyman’s Librar)', London and New York, 1924). For 
general constMtional historj^ since 1485, see, in addition to G. B. Adams, as cited, 
U. L. Kerr, The Constitutional History of Modem Britain, 1485-1937 (London, 
1938). 
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lish affairs, permitted the prerogatives which their predecessors had 
guarded jealously — at all events, the actual exercise of them — to slip 
rapidly into hands eager to receive them, i.e., those of the ministers 
and the houses of Parliament. George III (1760-1820), better ac- 
quainted with the country and glorying in the name of Englishman, 
tried hard, and with some success, to regain what had been lost. But 
his successors fell back into the easier position of a king reigning but 
not ruling; and although the virtuous Victoria (1837-1901) had her 
own ideas about the rights of a monarch even under a cabinet system 
of government, her long reign left no room for doubt as to what 
the position of the sovereign in England was thenceforth to be. A 
satisfactory way of running the government with a minimum of per- 
sonal participation by the monarch had been worked out, and no king 
or queen could have induced or compelled the nation to give it up. 
Any effort in that direction would probably have meant the end of 
monarchy itself. 

As the king receded into the background, the 
center of the stage was taken by the ministers — 
in particular, those of them who, as a group, 
came to be known as the cabinet. The cabinet came into being 
slowdy, and the cabinet system, with all that it at present involves, 
still more so; and until within our own day both rested entirely upon 
usage and not upon law.^ Finding it difficult to procure the kind of 
assistance that he needed from an overgrown and unwieldy privy 
council,- Charles II, in 1667, drew about himself for advisory pur- 
poses a little group of trusted members who, from the initial letters of 
their names, soon gained the collective sobriquet of the “cabal.” ^ Less 
favored councillors not admitted to the charmed circle naturally ob- 
jected; leaders of liberal thought attacked it as an instrumentality of 
intrigue; and for a time the plan had to be given up. Presently re- 
vived, however, the device established good precedent for close 
working relations between the king and a small select group of com- 
petent advisers; and it remained only for the group to be made to 
embrace all of the principal ministers to transform it into what we 
know today as the cabinet. 

This step may be associated with the years of William and Mary 
( 1 689-1 701). Not only did the chief ministers then emerge as a body 
meeting with and advising the sovereign, with the privy council 

^ See p. 77 below. 

“ The lineage of this body was traceable back through a so-called “permanent 
council” to the Curia Regis of Norman-Angevin times. See p. 6 above. 

“ Clifford, Ashley, Buckingham, Arlington, and Lauderdale. 
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pushed far into the background, but experience showed that for the 
sake of harmony and efficiency it was necessary that the ministers 
at any given time be selected entirely from the political party com- 
manding a majority in the House of Commons. To be sure, no one 
quite understood what was going on; and Parliament even sought to 
interpose obstacles which, if it had not quickly reconsidered its posi- 
tion, \vould have strangled the cabinet system in its infancy.^ The 
need for some mechanism, however, through which the houses could 
vindicate their newly-won supremacy and effectively control the 
acts of the crown found its only possible fulfillment in an arrange- 
ment under which ministers, themselves sitting in Parliament, were 
not only charged with the performance of those acts but held di- 
rectly responsible for them; which is but another way of saying that 
the cabinet system was the logical and necessary fulfillment of the 
great constitutional settlement of the seventeenth century. Time 
was required to ripen the plan. But when, in 1742, Robert Walpole 
— the first Englishman who can properly be called prime minister — 
promptly and as a matter of course tendered his resignation solely be- 
cause of defeat suffered in the House of Commons, the central princi- 
ple of the system might have been regarded as definitely established.^ 
The king’s personal power would hardly have 
fallen off so markedly, and the cabinet system as 
we know it would certainly never have arisen, 
had not Parliament also undergone some very 
important changes. Chief among these were: ( i ) the conversion of 
the House of Commons into a body with deep popular rootage, and 
therefore with more valid claim to speak for the nation as a whole, 
and (2) the gradual shift, from House of Lords to House of Com- 
mons, of the center of gravity of legislative and other power. As late 
as the opening of the nineteenth century, the House of Commons was 
hardly less aristocratic in temper, and hardly more representative of 
the nation in any proper sense, than was the House of Lords; and 
until 1832 it was, on the whole, growing less representative rather 
than more so. Rising discontent, however, gradually brought the 
country to a new line of policy, and, beginning at the date men- 
1 provision (soon repealed) of the Act Settlement of 1701. 

P cabinet, see, in addition to the general histories, G. B. Adams, 

T. Blauvelt, Development o 
(New York, ipoz). Chaps, i-viii- E. R Turner 

IQ. and r , ' ^^88-1760,” Amer. Hist. Rev., July and Oct. 

1913, and The Cabinet in the Eighteenth Century,” Emr. Hist Rev Anr loia 

Snc?of bv somf a?' ? com- 

p.aincd ot by some as autocratic, will be brought out in later chapters. 
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tioned, a long series of hard- won statutes extended the suffrage to 
successive groups of people who had been politically powerless, re- 
apportioned parliamentary scats so as to distribute political influence 
among the voters with greater fairness, and regulated the conditions 
under which campaigns were to be carried on, elections held, and 
other operations of popular government performed. Culminating in 
the epochal Representation of the People Act of 1918, enfranchising 
upwards of twelve million men and women, and a supplementary 
“equal franchise” law of 1928 adding five million more, these meas- 
ures brought the House of Commons to a point where it can easily 
be numbered among the most democratic parliamentary bodies in 
the world. ^ 


4. CURTAILMEXT 


For some time after the Revolution of 1688, the 

OF Tim I’OU'ERS OF had more prestige but 

TUP trntiQP nr t nppc considcrablv more powerful than the House 
ruL HOUSE 01. of Commons. The future, however, lay witlvthe 

latter body. Aided by its primacy in financial legislation, the elective 
branch made long strides in the eighteenth and nineteenth centuries, 
while the other house, undergoing no popularizing changes calcu- 
lated to keep it abreast of the rest of the government, fell into a de- 
cidedly minor role. As long as the upper chamber meekly accepted 
its fate, passing finance measures unfailingly as they came to it from 
the House of Commons and rarely blocking general legislation of 
major importance, neither its legal parity of power nor its anachro- 
nistic membership caused any great amount of trouble. When, how- 
ever, in the early years of the present century, it began to show a more 
vigorous and independent attitude, even going so far as to refuse in 
1 909 to pass the annual revenue bill, a critical situation was produced, 
whose outcome was the Parliament Act of 19 1 1, sharply curtailing 
the Lords’ powers and bringing to an end the historic parity of the 
houses.- With nine-tenths of its members still sitting by hereditary 
right, and with only a handful taking part in its proceedings with any 
regularity, the Flouse of Lords has become — like upper houses in 
those Continental countries in which they survive — not only a sec- 
ond, but also a secondary, chamber. The Labor party would like to 
see it abolished altogether. 

As the country in which representative govem- 

?. THE GROWTH OF ^ r TT i J ^ ii in 

pnrTTiPAT PAPTTI7Q England naturally was the first 

to have political parties — just as it is doubtless the 
country today in which party counts for more in the actual working 
^ See pp. 154-157 below. " See pp. 189-190 below. 
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of the political system than in any other.^ Even in England, how- 
ever, genuine political parties hardly existed before the early eight- 
eenth century. Cavaliers and Roundheads of Cromwellian days, 
Court and Country under Charles II, Petitioners and Abhorrers who 
divided on the exclusion of the last Stuart from the throne — these 
were only factions, mutually regarding each other as enemies of the 
state and bent upon crushing each other out of existence. Speaking 
accurately, parties exist only when the people are divided into two or 
more groups or followings, each with its leaders, principles, and pro- 
grams, but each prepared to concede that the others are quite as 
much entitled to exist as is itself and equally capable of being en- 
trusted with running the government without bringing down the 
whole political structure in ruins. Whigs and Tories of later Stuart 
years started as hardly more than factions. Developing clear-cut 
principles and unified leadership, they, however, gradually adopted 
the mutually tolerant attitude characteristic of orderly parties in a 
peaceful society, and one will make no mistake by regarding them as 
the earliest of English parties. During the eighteenth and nineteenth 
centuries, the party system ripened simultaneously with the cabinet 
system; and a very close relation existed between the two develop- 
ments. It was not merely because most of the great issues of the 
formative period, s.g., king vs. Parliament, were of a nature to divide 
men into two, and only two, camps, but also because growing cabinet 
government inevitably tended to align all political elements with 
the ins or the outs, that England became so definitely a bi-party 
country. Of late, bi-partyism has been in eclipse. Signs multiply, 
however, that it is again emerging; and in any event, party groupings, 
processes, and procedures will continue to be among the influences 

most profoundly affecting the theory and practice of the English 
political system. ® 


6. OTHER DEVEL- Other great changes have taken place since 

OPMENTS ^ Stuart “withdrew himself out of the 

country and William and Mary were placed 

™ ^ parliamentary union 

with England and Wales m 1707. Ireland was similarly linked up in 
1801 although the creation of the Free State in 192 1-22 left only six- 
northern counties with a connection in any wise resembling thit of 
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previous days. A colonial empire, already started in America and 
India by 1689, developed into a far-flung mechanism which has ne- 
cessitated numerous additions to the English political structure, 
though without swaying it from its accustomed foundations. Local 
government was reorganized and democratized between 1835 and 
1929. The judicial system was overhauled during the seventies of 
the last century. The civil service was profoundly transformed in 
spirit and method after 1870. Above all, the functions and activities 
of government liave multiplied unceasingly, entailing the creation of 
all manner of new machinery — executive departments, councils, 
boards, committees, and what not — and leading not only to new and 
staggering costs, but to problems of policy and procedure which test 
the ablest statesmanship of our time. We are accustomed to think of 
the English constitution as substantially achieved by the end of the 
seventeenth century. Future generations may reckon as one of its 
great formative periods the very days in which we ourselves are 
living. 



CHAPTER II 


The Constitution and the Government Today 


F 


MEANINGS OF THE 
TERM “constitu- 
tion” 


J^ROM the political and legal experience of many hundreds of 

years has flowed the rich array of rules, principles, and usages 

forming what is known as the English — or more accurately today, 
the British — constitution; and our next concern as students of the 
most widely influential of modern governments 
must be to see what kind of a groundwork it is 
that has thus been laid. The term “constitution,” 
one notes at the outset, is not always used in the 
same sense, even in strictly political connections. Sometimes it is given 
a narrow meaning and denotes merely a written fundamental law 
which outlines the structure of a governmental system, defines the 
powers of legislatures and officers and courts, enumerates and guar- 
antees civil rights, and lays down more or less extensive and detailed 
principles and procedures to be observed in managing the affairs of 
state. Such a document may have been drawn up by a specially 
elected convention and approved by popular vote; it may have 
been put in shape by, or under the auspices of, a legislature; 
or it may have been prepared and promulgated by a ruling prince 
or dictator. Quite as often, however, in these later and more dis- 
cerning days, one finds the word used more broadly to include, 
not merely such a documentary instrument of government, but 
also the entire equipment of laws, principles, usages, and prece- 
many of them not committed to writing at all — which give 
form and character to a governmental system as a going concern. 
One use of the term is quite as justifiable as the other; but it goes with- 
out saying that a speaker or writer, when employing the word, 
ought always to leave no doubt as to which of the two meanings he 
intends to be attached to it. 

NATURE OF THE Questioned as to what is the constitution of the 
CONSTITUTION OF United States, the average person would be very 
THE UNITED STATES point to the frame of government drawn 

j-c j Philadelphia in 1787, put into operation in 

7 9 ? uio 1 ed and expanded by twenty-one amendments, and 
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printed as an appendix in almost every text-book on American gov- 
ernment. And he would be right. There h a documentary constitu- 
tion of the United States, even if it can no longer be read in quite 
the twenty minutes that Lord Bryce once allotted to it. But nothing 
nmuld be wider of the mark than to suppose that one could get an 
adequate understanding of the American system of government 
merely by pondering an array of numbered articles, sections, and 
clauses printed in a book. From such a study he would never learn 
that presidential electors are pledged in advance to vote for certain 
candidates and no others, that to all intents and purposes the Senate 
can and does originate revenue bills, that there is such a thing as a 
congressional caucus or a political party or a national bank — or scores 
of other things of major importance about our actual working gov- 
ernmental system. The truth is that our written constitution — any 
written constitution that has been in operation even a few years — has 
come to be overlaid with, or enveloped by, a mass of rules, principles, 
understandings, and usages, not set forth at all in the basic text, yet 
contributing in many instances quite as much to making the govern- 
ment what it is as anything within the four corners of the formal doc- 
ument. Some of these auxiliary features arise from interpretation, 
supported by judicial opinion. iVIany rest upon statute. Still others 
flow only from precedent or custom. But the result is that the con- 
stitution of the United States comes to be, in a very true sense, the 
whole body of rules and practices by which the structure and pow- 
ers of government, the interrelations of parts, and the ways of doing 
things arc determined, irrespective of whether these rules and pro- 
cedures are written or unwritten, and therefore of whether or not 


they are to be found in the “constitution” printed in the books. 

What would an Englishman say if asked to pro- 
NATUREOFTHE Constitution of his country? That 

ENGLISH coNSTi- ’^yould probably depend on the degree of polite- 
TUTioN which he sought to conceal his amuse- 

ment at the naivete of the request. He could, of course, bring for- 
ward some documents — many of them, in fact — which embody 
fundamental laws unquestionably forming parts of the national con- 
stitution. We have already mentioned certain ones, e.g., the Bill of 
Rights and the Act of Settlement. But he would hasten to explain 
that no one of these, nor all of them together, should for a moment 
be thought of as composing the constmition—thzt they are only 
pieces or parts of it, merely scattered stones in the mosaic. At no 
time (since Cromwellian days, at all events), he might go on to point 
out, has any attempt been made to correlate and consolidate the 
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country’s fundamental, constitutional, laws in a single document. 
More than that, a very great part of the principles and usages accord- 
ing to which the government is carried on today have never been 
reduced to writing at all — certainly have never been formally 
adopted or enacted. There is a British constitution — the oldest and 
most influential of all constitutions of our time. But it exists only in 
the second, or broader, of the two senses of the term explained above. 
“The child of wisdom and of chance” (as Mr. Strachey has called it 
in his Queen Victoria)^ the constitution is an aggregate of principles 
and practices v^hich one could hope to bring together only by ex- 
haustively surveying a thousand years and more of history, by laying 
hold of a statute here and a judicial decision there, by taking constant 
account of the hardening of political practices into established cus- 
toms, and by probing to their inmost recesses the mechanisms of law- 
making, administration, public finance, justice, and elections, as they 
have been in the past, and as they actually operate before the spec- 
tator’s eyes. Obviously, by no such process of growth could any- 
thing approaching symmetry and logic have been attained; and truly 
enough, as Sir William Anson remarks, the constitution presents the 
aspect of a “rambling structure.” There are, to be sure, great unify- 
ing principles which impart coherence and stability; and educated 
Englishmen have a common and sufficient understanding of what 
these principles are. Nevertheless, the life of the constitution, like 
that of all English law, has been not logic, but experience.^ 

F.LEMENTS OF 9^^ Undertakes by process of dissection to 

v’HicH THE CON- discover the essential elements of V'^hich the con- 


sTiTUTioN IS COM- stitution is composed will find them falling into 
posed: tvvo great categories or groups: (i) the “law of 

law constitution,” and (2) the conventions or 

customs. Contrary to an assumption sometimes 
encountered, the distinction is not that between written and unwrit- 
ten parts of the constitution; for, as will be explained, there is a good 
deal of constitutional law which has never been reduced to written 
orm. Speaking broadly, the law of the constitution is, rather, those 
parts of It which the courts will recognize and enforce; the conven- 
tions, those parts which, even though in practice no less real and ef- 
fective than the law, are not enforceable through the courts — or if 
they should prove so, would forthwith cease, to .be conventions and 


sritLrion 'TonT^lns S'thT.fr’s 

dominion, cv^n colonv throughout the British Empire. Every 
so equipped, as is also Northern IrellnT"^ protectorate and mandated territory is 
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AA'HY THE CON- 
VENTIONS ARE 
OBSERVED 


cal systems; certainly it is so in the United States, where, indeed, con- 
vention forms, in the opinion of some students, quite as large a part 
of the actual working constitution as in England^ After all, how- 
ever, England is the classic land of convention; no one can hope to 
understand the country’s government without paying quite as much 
attention to customs and usages as to positive rules of law. 

What is it that gives the conventions force? They 
are not law, but only a species of “political mo- 
rality.” No court can be invoked to give them 
effect, and yet the government would become 
something very different from the thing that it is — indeed, could 
hardly go on at all — if they were not observed. What is the sanction, 
as the lawyers vmuld say, behind them? 

At the outset, it should be observed that the recognized conven- 
tions or usages are not, as a matter of fact, equally inviolable. All 
are of the essence of custom, and it goes without saying that some 
customs arc regarded as more useful than others, and that some are 
more, some less, accepted and entrenched. On all hands, customs 
are on the road to becoming established conventions. Some, how- 
ever, are deflected and never arrive at the goal. Furthermore, a prac- 
tice which is believed to have established itself so securely that it will 
never be departed from may, after all, some day be disregarded.- 
Times and ideas change; new necessities arise; forces that shape the 
actual character of the government wa.v and wane. AVhether a par- 
ticular custom is to be considered as having definitely taken its place 
as a part of the constitution is often a matter of sheer guess-work. 
How long it will maintain itself in a system which changes as subtly 
and insensibly as the clouds is often equally a matter of doubt. All 
of which is tantamount to saying that anyone attempting to stake 
out the exact boundaries of the English constitution, conventional 
as well as legal, will indeed have a difficult task. 

But there are many great maxims which are never violated, and 
are universally admitted to be inviolable. What is it that gives these 
their binding character? It is not easy to answer the question to one’s 


Cf. A. V. Dicey, The Law of the Covstittition (8ch ed.), 28, note. On die 
conventions of the American constitution, sec J. Bryce, The American Common- 
wealth (3rd cd.), I, Chaps, xxxiv-xxxv, and H. W. Horwill, The Usages of the 
American Constitution (London, 1925). It is interesting to note that both of these 
discussions of the subject are by English authors. 

" For example, whereas Bagehot was entirely right in saying, some 70 )'^ears 
ago, that a convention of the constitution required a ministry in which the House 
of Commons had expressed want of confidence to resign, convention nowadays 
clearly entitles a ministry so situated to ask for a dissolution and appeal to the 
electorate. 
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PRACTICAL NECES 
SITY 


entire satisfaction, but two or three considerations help to an under- 
standing of the matter. The first of these is that many of the most 
important conventions are so bound up with the 
CONSIDERATIONS OF canuot be violated without infrac- 

tion of law itself, or at any rate without entailing 
other grave consequences. Mr. Dicey found in 
this the conventions’ principal sanction. The illustration which he 
was fond of using was the maxim that Parliament shall assemble at 
least once a year. Suppose, he said, that Parliament should be pro- 
rogued in such a manner that a full year were to elapse without a 
meeting. The annual Army Act would expire and the government 
would lose all disciplinary authority over the troops. Furthermore, 
although most of the revenue is collected and some of it is spent with- 
out annual authorization, certain taxes would lapse and there would 
be no authority to pay out a penny on the army, the navy, or the 
civil service. An annual meeting of Parliament, although only a cus- 
tom which no court would attempt to enforce, is therefore a prac- 
tical necessity; without it, public officials would find themselves per- 
forming illegal acts or the wheels of government would simply 
stop. The violation of various other conventions would lead to 
equally bad consequences.^ 

OTHER AND ^ Weighty argument. It does not, 

WEIGHTIER REASONS ^uitc cover the case. For, as former 

1 resident Lowell of Harvard suggests, Eng- 
land is not obliged to continue forever holding annual sessions of 
Parliament simply because a new mutiny act must be passed and new 
appropriations made every twelve months; Parliament, with its pleni- 
tude of power, could as well as not pass a permanent army act grant 
the existing annual taxes for a term of years, and charge all ordinary 
expenses on the Consolidated Fund, from which many charcres 
already are paid without annual authorization.^ The conventions are 
supported by something more than merely the realization that to 
violate them might mean to collide with the law; the law itself could 
be changed. For this additional sanction we must look mainly to the 
power of jraditmn, perhaps better, the force of public opinion. “In 

irr; '■'■e observed because 

tb Y are a code of honor They are, as it were, the rules of the game, 

nduct of English public life almost entirely in its own hands is the 
very c ass that is peculiarly sensitive to obligation of this kind.” ^ The 

" Constitntion ([Sth ed.), 441-450. 

" S., l!"™"’" ■9°*). i; ... Cf. p. „ below. 
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nation expects, and has a right to expect, that Parliament will be con- 
vened annually, and that a ministry tiiat cannot obtain majority sup- 
port in the House of Commons Avill resign. The outburst of feeling 
that would follow if these expectations were not met is a very good 
guarantee that they will be met. With the broadening of the popular 
basis of government in later times, to some extent breaking the mo- 
nopoly which the aristocracy of birth and education formerly en- 
joyed in managing the nation’s affairs, the effectiveness of tradition 
and opinion might conceivably decline; and some apprehension has 
been felt lest, in the new era which Britain has entered, the conven- 


tions will be less scrupulously upheld than in the past. Two different 
periods of Labor government (1924 and 1929-31), however, fur- 
nished little evidence of any tendency of the sort. 


HOW THE CONSTI- 


Enoufl'h has been said about the oriorins and 

O , . . , ^ 

content of the British constitution to establish 


TUTioN GROW s -vyjiile deeply rooted in the past, it is 

nevertheless a living organism, changing all of the time before our 


very e5'’es. How it growls, and wherein its mode of development 
resembles or differs from that of other constitutions, is an interesting 
matter to consider. In the first place, it does not move for\vard by a 
succession of sudden leaps, after the manner of the constitution of 
France since 1 789, or even that of Germany or other states w'hich, as 
a result of w'ars or revolutions, have swung abruptly from one form 


of polity to another. On the contrary, transitions have as a rule been 


so gradual, deference to tradition so habitual, and the disposition to 
cling to accustomed names and forms, even when the spirit has 
changed, so deep-seated, that the constitutional history of Britain 


displays a continuity hardly paralleled in any other land. At no time, 
as the historian Freeman w'^rote, “has the tie between the present and 
the past been rent asunder; at no moment have Englishmen sat down 
to put together a wholly new constitution in obedience to some 
dazzling theory.” ^ Even in the seventeenth century, wdien war and 
revolution seemed to have precipitated a complete break in the coun- 
try’s orderly constitutional progress, wdiat was actually happening, 
as w'’e can see plainly enough now, Avas merely the vindication and 
fuller establishment of principles that had been developing for two 


or three hundred years. If one may be permitted a paradox, the 


Englishman is conservative even m his revolutions. 

So far does this characteristic prevail that some 
CONTRASTS OF THE- cutious things rcsult. Practice quite outruns the- 
ORT AND PRACTICE there come to be, in a sense, two consti- 


^ The Growth of the English Constitution (4th cd., London, 1884), 19. 
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tutions rather than one — the constitution that embodies the system 
as it is supposed to be and the constitution that embodies tlie system 
actually existing. Take, for example, a matter to be dealt with more 
fully later — the relation between the crown and Parliament, Seven 
or eight centuries ago, England \vas, to all intents and purposes, an 
absolute monarchy. For many generations now, however, she has 
been not only a limited monarchy, but (in the phrase of i\1r. and 
iMrs. AVebb) a “crowned republic,” with one of the most demo- 
cratic systems of government in the world. As great a change has 
come over her actual political condition as can readily be conceived. 
Nevertheless, the theory has never been discarded that the govern- 
ment is the king’s and not the people’s. The law is the king’s law; 
justice is the king’s, and is dispensed by the king’s judges; the minis- 
ters and all their subordinates are “servants of the crown”; no parlia- 
mentary election can be held except by the king’s ^^'rits; no parlia- 
mentary enactment is enforceable until it has received the king’s as- 
sent; no civil or military officer may be appointed except in the kino-’s 
name. The fleets form His Majesty’s navy; government documents 
are published by Flis Majesty’s stationery office; the people are His 
Majesty s loyal subjects.” All this, of course, is sheer legal theory, 
separated from the actualities as one pole from its opposite. The sim- 
ple truth is that Parliament enacts new law's, makes and unmakes min- 
istiies, controls the army and the navy, levies taxes and appropriates 
money; that, wdth few (although important) exceptions, wdicre the 
king acts at all, he acts only through his ministers; and that even in the 
case of nearly all of the exceptions, he acts only on ministerial ad- 
\ ice. The w'ary student wall not be misled; but in threading his way 
through the glacial drift of history he has to be constantly on his 
guard. There are plenty of contrasts of theory and fact in all gov- 
ernments. But in none do they form the very warp and woof of the 
labric as in the British. 


MODES OF CONSTI- actual, W'orking 

TUTioNAL CHANGE constitution progrcssivcly adapts itself to chang- 
- , , ideas and needs? Sometimes \var and revolu- 

rZA™ ^■T'^ “ upwards of three hundred years, no 

sSS-W FI- Sometimes conditions of 

vear^ World War and succeeding 

y ars, precipitate innovation and experiment.-'* But other long periods 

^^See pp. 55-57 l>elow. 

Irish Free st^c 

government of RamTay^MadDoniW 1'*^ establishment of the tri-party “national” 

brought out in H. J Laski The ^ability of the constitution is 

n. J. uaslci, The Crms and the Constitution (London, ,932). 
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arc marked by only slow and placid growdi. From M'hat has already 
been said about the elements of which the constitution is composed, 
the ansW'Cr to the query can readily be inferred, judicial decisions 
contribute something. But, in the main, the instrumentalities of 
change are t\\'o — custom and legislation. Of the former, enough has 
been said to impress the fact that the growth of conventions is not 
something merely historical, a chapter that is closed, but a continuing 
process still actively building constitutional principles and rules. 
Statute as a mode of constitutional growth requires, however, a word 
of comment — the more by reason of the fact that nowadays it is con- 
siderably the most important of all. It involves, of course, constitu- 
tional amendment by act of Parliament. 

It will strike the American student as strange that Parliament can 
amend the constitution at all. For in this country we have proceeded 
on the theory that constitution-making and amending powers should 
be kept distinct from the powers of ordinary lawmaking and en- 
trusted to different hands. Our national Congress may, indeed, pro- 
pose constitutional amendments, by a two-thirds vote in both houses; 
but no amendment can become effective until it has been ratified, by 
legislature, or by specially chosen convention, in three-fourths of 
the states. In France, a constitutional amendment can be adopted 
only by the senators and deputies sitting together in National As- 
sembly, not by the two houses of Parliament deliberating separately 
as upon statutes; and in many other countries special devices or 
processes, of one kind or another, are required to be brought into 
play before the written fundamental law can be changed. 

, Great Britain, however, knows nothing of such 
DF. TocQUEviLLE s distinctions. There, the unlimited legal power 
DOUBTS which Parliament possesses to enact ordinary 

statutes is matched only by its poM'cr to enact measures adding to pq •' 
otherwise modifying the constitution. No departures from the regui 
lar organization and procedure are required, and there are no legal 
limits whatever to the changes that may be provided for. “Our Par- 
liament,” obsen^es Anson, “can. make laws protecting wild birds or 
shell-fish, and with the same procedure could break the connections 
of Church and State, or give political power to two millions of citi- 
zens, and redistribute it among new constituencies.” ^ Parliament 
has, of course, actually enfranchised many more than two million 
citizens and has rearranged constituencies throughout the length and 
breadth of the land; and it might have been added that it could depose 
the king, abolish the monarchy, deprive all peers of seats in the House 
of Lords, or suppress that chamber altogether, or, in fact, do any one 

’ Lmu and Custom of the Constitntioti (5111 ed., Oxford, 1922), I, 380. 
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or all of a score of other things that would make the British scheme 
of government unrecognizable by those Avho know it bestd Tin’s 
extraordinary fact led Alexis de Tocqueville, a hundred years ago, 
to assert that there is no such thing as an English constitution." As a 
Frenchman, he was accustomed, as is an American, to think of a 
constitution as a document or related group of documents, not only 
promulgated at a given time and setting forth in logical array the 
framework and principles of a scheme of government, but subject 
to amendment, not at the iiand of the government itself, but only 
by the same ultimate agency — distinct from and superior to the 
government — which made the instrument in the first place. Fie could 
discern nothing of this nature in England; on the contrary, every 
feature of the governmental and legal system there was open to 
change at any time, to any extent, by simple action of the govern- 
ment — in effect, by only one branch of the government at that, i.e., 
Parliament. Hence it seemed to him that there was nothing in Eng- 
land really worthy of being considered a constitution.^ 

De Tocqueville would not have been so far 
wrong, save for one important consideration, 
namely, that legal power to amend and actual, 
usable power to do so are two very different 
things. It does not follow that merely because kingship and jury 
trial and private property and the suffrage arc legally at the mercy 
of Parliament, they are in danger of being swept away. Parliament, 
a ter all, is composed of men who, with few exceptions, are respected 
menibers of a Avell-ordered society, endowed wkh sense, and alive 
to the^ responsibility for safeguarding the country’s political heri- 
tage. They live and work under the restraint of pov^erful traditions 
and will no more run riot with the constitution than if it were 
v^eighted down vath guarantees designed to keep it out of their con- 
trol Legally, the constitution is undeniably as flexible as any on 

earth; actually, it is decidedly less fluid than might be inferred from 
what the writers say. 

Hardly a session of Parliament, however, fails to yield legislation 
introducing some sort of constitutional change. Sometimes a genu- 

Operative clause, the preamble of die Statute of 
titles’^ouS to hi iTZ' *0 royal succession and royal “snde and 

domlions^ of the parliaments ’of the 

^ Oeuvres Completes, I, 166-167. 

the same conclusion Tkhouffh iirh?”^"*^ contemporary English writer arrives at 
don. W. I. Jennings’ tL is because there is no written constitu- 

J nnmgs, Use Law and the Constitution (London, 1933), 38. 
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CONSTITUTIONAL 
CHANGK in' iMEANS 
OF STATUTE 


ine innovation results, as M'hcn, in 1918, the parliamentary suffrage 
was conferred upon n’omen. Oftener than not, however, statute 
merely translates convention into law, usually, 
of course, with more or less elaboration or other 
readjustment. Down to 1931, for example, it was 
entirely by convention that Canada and the other 
self-governing dominions were dealt with differently from ordinary 
colonies. The matter having become involved in much doubt and 
controversy, the Statute of AVestminster undertook to clarify the 
situation and make it a matter of latv. Down to 1937, as has been 
observed, the very core of the present-day governmental system, the 
cabinet, rested only on custom; but in regulating salaries and making 
various other provisions, the Ministers of the Crown Act of that year 
gave the institution at last a definite statutory basis. Under stress of 
modern condition.s, the tendency is, indeed, for more and more of the 
actual working constitution to be invested with legal sanction, and 
by the same token, to assume written form.^ 

The constitution being what it is, certain major features of the Brit- 
ish governmental system naturally follow. The first is its unitary, or 
non-fcderal, form. A federal system of government prevails where 


' Some recent writers consider the classic distinction between law and conven- 
tion overworked; and their views arc worth considering. Cf. W, I. Jennings, 
Cabinet Govermnent (London, 1956), Chap. i. 

A constitutional question of the first magnitude may come to a head at a time 
when a new House of Commons has not been elected in three or four years; and 
even if there has been an election within less time than that, the matter at issue 
may not nave been prominently before the voters. It has often been argued that 
under these circumstances Parliament ought not to proceed with an amendment 
until after the people shall have had a chance to express themselves upon it at a 
general election. Tlic principle of the referendum, as thus proposed, has not, how- 
ever, won common acceptance, and Parliament still acts with entire freedom— as is 
illustrated by the enfranchisement of eight and one-half million women in 1918 by 
a parliament elected eight years previously, and by the creation of the Irish Free 
State in 19’ a under a plan never submitted to the electorate. 

Among the best brief discussions of the British constitution are A. L. Lowell, 
Govennnent of England, I, 1-15; W. R. Anson, Latv and Cnstovi of the Constitzt- 
tion (5th cd.), I, 1-13; S. Low, The Governance of England (new ed.), 1-14; and 
W. I. Jennings, op. cit., 24-40. A more extended analysis is A. V. Dicey, bitrodnc- 
tion to the Study of the Law of the Constitution (8th ed.), already cited. A highly 
interesting and significant work on the subject is W. Bagehot, The English Con- 
stitntion, first published as a series of articles in the initial numbers of the Fortnightly 
Review in 1865-66 and brought out in book form at London in 1867. Bagehot was 
a keen-minded journalist wlio took pleasure in writing of the constitution as it 
actually was in his day, rather than of its theoretical and legalistic aspects only, as 
lawyers like Blackstonc were wont to do. The most recent edition of The English 
Constitution (World’s Classics series, London, 1928) contains an illuminating intro- 
duction by Lord Balfour. Lord Br)'ce’s famous discussion of flexible and rigid 
constitutions will be found in his Studies in History and jurisprudence (New York, 
1901), Chap. iii. (A 9th edition of Dicey’s book appeared too late to be cited.) 
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the political sovereign (whatever form it may take in the particular 
case) has distributed the powers of government among certain 
agencies, (i) central and (2) divisional or re- 
BAsic FEATURES OF gional, and has done so through the medium of 
THE GOVERNMENTAL Constitutional provisions which neither the cen- 
system: fral government nor any divisional government 


I. unitary, not 

FEDERAL 


has power to alter. The important thing is not the 
territorial distribution of powers, because such 


a distribution must take place under all forms 
of government, nor yet the amount or kinds of power distributed, 
but the fact that the distribution is made and maintained by some 
recognized authority superior to both central and divisional govern- 
ments. The United States has a federal form of government because 
the partition of powers between the national government and the 
state governments is made by the sovereign people, through the na- 
tional constitution, and cannot be changed by the government at 
Washington any more than by that at Albany or Harrisburg or 
Indianapolis.^ On the other hand, the government of England is 
unitary, because all power is concentrated in a single government, 
centering at London, which has created — or at all events accepted 
and authorized the counties, boroughs, and other local political 
areas, which has endowed them, as subordinate districts, with such 
powers as it chose to bestow, and which is free to alter their orcaniza- 
tion and powers at any time, or even to abolish them altogether." 
The governmental systems of France, Italy, Belgium, Japan, and 


This definition of federalism is frankly legalistic and docs not seem in evert'^ 
case to square with the facts. No one needs to be told that in all federally organized 
countries the powers of the central government tend to grow at the expense of 
those of the divisional governments, by usage and by legislation, and quite without 
any amendment of the formal constitution. Certainly tliis is true in the United 
btates and Switzerland, as it also was in the old German Empire. Nevertheless, in 
the eye of constitutional law these changes represent, not acquisitions of new 
powers, but only amplificyions or fulfillments of powers already conferred. On the 
nature, advantages, and disadvantages of the federal form of government, see J. 
Garner, Political Science and Government, 417-422, and W. F. Willoughby, The 
Government of Modern States (rev. cd.. New York, 1936), Chap xii 

Britain primarily with reference to England alone. Even Great 

Britain and the United Kingdom, however, are not federal, for the reason that the 
special positions occupied by Scotland and Northern Ireland rest entirch upon 
statutes passed by the parliament at Westminster and legally repealable at^its 5 is- 

for “devolution,” “home rule^ll^roPrd^^X 
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2. SEPARATION OE 
POWERS AS 
MODIFIED BV 
CONCENTRATION 
OF RESPONSIRILITY 


most Other states are of tliis same character; and Germany, once fed- 
eral, has been made highly unitary by the Nazis. ^ 

A second feature of the British system of govern- 
ment is the curious relationship existing between 
the two somewhat incongruous principles of sep- 
aration of powers and (to use Mr. Ramsay Muir’s 
apt phrase) concentration of responsibility. In- 
fluenced by the writings of Alontesquieu and 
Locke, and following what they conceived to be the fundamental 
plan of the English government itself, the architects of early Ameri- 
can constitutions, both state and national, grouped the functions of 
government into three major categories — executive, legislative, and 
judicial — and assigned each to an essentially separate part of the gov- 
ernmental machinery. To be sure, executive, legislature, and courts 
were not placed in completely water-tight compartments; for at 
various points one branch was given a check upon another, as, for 
example, the president’s veto upon measures passed by Congress. 
But the three were made sufficiently coordinate to prevent any one 
of them, it was believed, from gaining anything like a monopoly of 
power and thereby jeopardizing the liberties of the people. In Brit-, 
ain, there is likewise an appearance of separation. The crown is the! 
executive; Parliament is the legislature; the courts form the judiciary. 
Furthermore, there is effective separation, in the important sense 
that the working executive, f.e., the ministry, is, in its purely execu- 
tive and administrative capacity, subject to a good deal less control 
by the legislature than are our president and his subordinates; in the 
sense also that the judges not only are surrounded by ample guaran- 
tees of independence - but take no such part in determining the law 
as do American judges through the process of judicial review. 
Nevertheless, the outstanding facts — apart from all theory — of the 
British national government today are ( i ) the common source or 
origin of all powers, historically, in the crown, and (2) the leader- 
ship and dominance (some call it dictatorship) of “the government,” 
i.e., the cabinet ministers (acting for the crown), not only in admin-| 
istration, but in legislation as well. There is nothing comparable with 
such ministerial control in the United States. Our president, when 
he rises to the full height of his powers, is an imposing figure; but as a 
rule he falls considerably short of the head of the British ministry, 
i.e., the prime minister. Despite various means of making his influ- 

’ See pp. 774-780 below. 

“ Cbieflv under terms of the Act of Settlement of 1701. 
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ence felt, separation of powers keeps him at one end of Pennsylvania 
Avenue and Congress at the other, often working at cross purposes^ 
At London, concentration of responsibility, implicit in the cabinet 
system and held back by no constitutional barriers, cuts through 
every obstacle, and brings the prime minister and his colleagues into 
the position of an “all-powerful ‘government,’ leaving it to Parlia- 
ment and the courts merely to regulate and check its action.” - 

Dominant as the group of ministers forming the 
3. LEGAL cabinet has come to be, a third fundamental of 

paruament°^ British system still stands, i.e., the ultimate 

supremacy and legal omnipotence of Parliament; 
after all, cabinet members themselves are members also of the larger 
body, and the latter’s legal amplitude of power is not impaired by the 
circumstance that it is those of its members who belong also to the 
cabinet who largely decide what is to be done. Leaving out of 
account practical and moral restraints which operate powerfully 
upon it, and thinking only of what may be done under the law. Parlia- 
ment can alter or rescind any charter, agreement, or statute; it can 
cause any official of the government to be dismissed and any judicial 
decision to be made of no effect; it can put an end to any usage apd 
overturn any rule of common law; it can bend the constitution in any 
direction that it desires.® 

It follows that every parliamentary act is “consti- 
tutional”; if a measure is passed which is contrary 
to the constitution as it has hitherto stood, the 
constitution simply becomes something different 

" extraordinary powers voted to President Roosevelt by Congress in 1933- 
34 undoubtedly gave the American executive as much actual control of affairs as 
any Jsritish prime minister or cabinet could ever hope to enjoy. But in the main 
this represented only a temporary departure from the regular order of things, 
similar to that witnessed under war-time conditions in the administrations of Presi- 
dents Lincoln and ^yllson. Besides, in a long series of decisions handed down by 
the bupreme Court in 1935-36, some of the most far-reaching grants were held’ 
unconstitutional See F A. Ogg and P. O. Ray, hitroduation to American Govern- 
men ^ i 93 ^)j Chaps, xxvii-xxviii. On the ups and downs of 

preydential leadership in the United States, see ibid., pp. 408-413. 

will Kp r A Governed (3rd ed., London, 1935), 21. This matter 

he PlnLr in another connection (sec p. 254 below), and hence will not 
of niwPrf applications of the doctrine of separation 

Yo?r ,n!L Pri/cnVe of Modern Governmeift (New 

States The Government of Modern 

ment^whici^^rdwQ n^’’ noted, however, that the Parlia- 


ALL ACTS OF 
PARLIAMENT 

“constitutional’ 
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in that regard. One who follows English political discussion, even 
from afar, will now and then hear it charged that a legislative pro- 
posal, or even a law, is unconstitutional. But this means only that 
somebody considers the offending proposal or act to be inconsistent 
with previously accepted fundamental law, or with an established 
usage, or vdtii international law, or perhaps only with the accepted 
standards of morality. An act so regarded is legally quite as valid 
and enforceable as if no question had been raised. No one can allege 
that it is ultra vires. The vmrd of Parliament, i.e., the latest word, is 
law, however it may cut across c.xisting constitutional arrangements; 
and as such it will be enforced by the courts. The only way of get- 
ting around it is to procure its repeal by the same or a succeeding 
parliament. Procedures resembling the American practice of judicial 
review have gained a foothold in Switzerland, Norway, Rumania, 
Eire, and a fev'’ other European countries.^ England, however — 
notwithstanding some temporary tendencies in the same direction 
in the seventeenth century — still holds to the principle that what- 
ever Parliament enacts is law and remains such until repealed by 
Parliament itself.- 

So far as England alone is concerned, the unitary form of the gov- 
ernment has averted those clashes between rival authorities, central 
and divisional, V'hich made judicial review a practical necessity in the 
United States. The complicated, and sometimes tense, relations be- 
tween England and Scotland, and between Great Britain and Ire- 
land, might, however, have given rise to something of the kind but 
for the one great barrier which has always stood, and still stands, in 
the way, i.e., the idea of the supremacy of Parliament as naturally 
held in a country devoted to popular government and not committed 
to any rigid doctrine of separation of powers. As it is, the courts 
simply accept the statutes put forth at Westminster and enforce 
them. In applying them to particular cases, the judges have to deter- 
mine what they mean; and sometimes this involves a rather important 

‘ For a brief account of this development, see J. W. Garner, Political Science and 
Govenniient, 759-770. Cf. p. 435 below. 

* There is, to be sure, judicial review of orders in council and administrative rules 
(see p. 115 below). But this docs not touch the matter of the constitutionality of 
statutes. The only trace of judicial review of statutes in all British practice is the 
right of the judicial committee of the prity council (see p. 62 below) to advise 
the crown to declare unconstitutional an act of a dominion, or other colonial, legis- 
lature. This, of course, in no tt'ise affects legislation at Westminster. It is interesting 
to note that judicial review is practiced freely in Canada, Australia, South Africa, 
and Eire (southern Ireland). In the last-mentioned jurisdiction, the constitution ex- 
pressly confers the function upon the courts; elsewhere they have developed it 
without direct constitutional authorit)'-, as in the instance of the United States. 
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power of interpretation.^ Beyond this, however, they have no dis- 
cretion. Punctuated at every turn by Supreme Court decisions on 
the constitutionality of acts of Congress and of the state legislatures, 
the constitutional history of the United States presents an appearance 
altogether different from that of the mother land. 

The foregoing remarks about the legally unlim- 
4. PROTECTION OF powers of Parliament may lead one to won- 

ciML RIGHTS. what pTotection the individual citizen, or 

“subject,” has against infringement of his personal liberties. What is 
to prevent Parliament from passing acts arbitrarily curtailing his 
rights, or from permitting other agencies of the government to dis- 
regard them? On what basis, indeed, does he enjoy any rights and 
liberties at all? Royal tyranny is a thing of the past. But what about 
the tyranny that might be practiced, or condoned, by an omnipotent 
legislature? In other lands, the commonest mode 
of guaranteeing civil rights is that of enumerating 
them in the written constitution — either as a for- 
mal “bill of rights” or in a series of less connected 
provisions amounting to the same thing — thereby placing squarely 
upon the government an obligation to observe and uphold them. 
Bills of rights of this nature are found in the constitutions of nearly 
all of the American states; and although none was originally included 
in the national constitution, the defect, as it was considered, was 
soon remedied by the addition of the first nine amendments. A “Dec- 
laration of the Rights of Man and of the Citizen,” promulgated in 
1789, was prefixed to the French constitution of 1791, and, although 
not found in the fundamental laws of 1875 under which the Repub- 
lic is now governed, it is by many regarded as by implication still 
in effect.” Nearly every European state that adopted a new constitu- 
tion after the World War gave much prominence to provisions of 
this character -for example, Germany, which bracketed with solemn 
guarantees of rights an equally imposing enumeration of duties and 
obligations.^ 

’ H. J. Ldski, Parliamentary Government in England, Chap, vii, on “Parlia- 
ment and the Courts.” o > r > 

■ Sec p. 405 below. 

Cnmrnl Cf. A. J. Zurchcr, The Experiment with Democracy in 

DaJoerf rT 1 ? 33 ). Chap, xii, and A. Headlam-Morley, The New 

(London, 1928), Chaps, ii-iii, xw Since the 
‘iutlmritwian ” or Germany, diat country has surrendered to the 
of any civil fifrlir.: •’^^uan, concept, which refuses to recognize the existence 

such iction A curtailment or suppression whenever 

hoi in J the re trof ^ government as conceived by those 



THE CONSTITUTION TODAY 


39 


1?. THE J51UT1SII 
METHOD 


In Britain, too, there is no lack of constitutional 
guarantees of the kind, even though they are not 
assembled in any single document. Some, e.g., 
the privilege of the writ of habeas corpus, the right to bear arms, 
the right of petition, and immunity from excessive bail and from cruel 
and unusual punishments, are expressly provided for in great statutes 
like the Bill of Rights which from time to time have taken their places 
in the grovdng body of written constitutional law. Others, as free- 
dom of speech and assembly and freedom of religion, rest no less 
solidly upon guarantees of common law — most fundamentally, upon 
the common-law principle that one may lawfully do anything 'which 
is vot f or bid dev by law. Under this principle, it is not necessary that, 
in order to exist, a given right or liberty be guaranteed positively in a 
statute or other formal act; by common law, it e.vists if, and in so far 
as, it is not positivcl)'- forbidden — for example, freedom of speech in 
so far as saying what one pleases does not involve transgression of the 
laws relating to sedition, libel, blasphemy, perjury, etc. Back of all 
else, too, stands that most precious of all principles of English polity, 
the “rule of law,” never indeed enacted as a statute, but implicit in a 
long line of parliamentary measures and judicial decisions, and in any 
c\"ent as securely grounded in common law as anything can u^ell be. 
As defined by an English jurist, the rule of law means “the supremacy 
or dominance of law, as distinguished from mere arbitrariness, or 
from some alternative mode, which is not law, of determining or dis- 
posing of the rights of individuals.” ^ In other words, under the rule 
dfdaw, obligations may not be imposed by the state, nor property 
interfered with, nor personal liberty curtailed, except in accordance 
with accepted principles of law and through the action of legally 
competent authorities. 

To be sure. Parliament can, if it chooses, limit, 
UES I Ric noNs suspend, or entirely withdraw any given right; it' 

IMPOSED ultimate power, if it is so minded, to set 

aside the rule of law itself. Under the stress of war-time conditions 
in 1914-18, it imposed (or permitted other authorities to impose) 
numerous drastic restrictions upon commonly recognized rights, 
notably in the famous Defense of the Realm Act of 1914. With a 
view to restraining persons who were suspected of seeking to seduce 
soldiers and sailors from their duty or allegiance, it in 1934 passed an 
Incitement to Disaffection Act which, although softened consider- 
ably before final adoption, imposed more stringent restrictions than 
some people thought justifiable. In 1936, it was prompted by dis- 
^ Lord Hewart of Bury, The New Despotism (London, 1929), 19. 
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turbances incident to fascist demonstrations to provide, in a Public 
Order Act, for restrictions upon public meetings and processions^ 
Tradition and public opinion, however, stand wholly opposed to 
any infringement not manifestly necessitated by national emergency 
or danger, and certainly to prolonging such infringement beyond 
duration of the conditions which originally prompted it. Further- 
more, it is to be observed ( i ) that in many countries (e.g., Germany 
under the Weimar constitution), where rights are supposed to be 
given special sanctity by being enumerated in a written fundamental 
law which the government has no power to modify, restrictions and 
exceptions are nevertheless authorized to be made by proper gov- 
ernmental authority, and (2) that even when no such express 
provision appears, guarantees of rights are not construed as abso- 
lute, but rather as subject to limitation when the national well-being 


requires. 

The fact is that, although at first glance civil 
YET ULTIMATE rifflits scem to enjoy no such sheltered position in 

Britain as elsewhere, they are, both in law and in 
practice, as secure as anywhere in the world. After all, it is not paper 
declarations that supply the most effective guarantees of liberty, but 
rather the sanctions of tradition, principle, and public opinion. Free- 
dom of speech is as truly a part of the British way of life as is the 
responsibility of ministers. Neither rests upon written law; neither 
would be observed more consistently if it did so.“ 


^ On this measure, which stirred a great deal of discussion, see Anon., Debate in 
British House of Commons on Public Order Bill, Nov. :6, 1936, Internat. Concilia- 
tion, Jan., 1937; W. I. Jennings, “Public Order,” Folk. Qtiar., Jan.-A'Iar., 1937; and 
Anon., “Public Order and the Right of Assembly in England and the United States; 
A Comparative Study,” Yale Law Jonr., Jan., 1938. 

= On the history of personal liberty in England, see T. E. Aday and F. Holland, 
Constittitional History of England, 11 , Chaps, ix-xiv. Full discussion of the subject 
wjU be found in A. V. Dicey, The Law of the Constitution (8th ed.), Chaps, iv- 
viii; E. Jenks, The Book of English Law (London, 1918), Chaps, x-xii; and W. I. 
Jennings, The Law and the Constitution, Chap. viii. There is comment on the dis- 
advantages of a written bill of rights in W. F. Willoughby, The Government of 
Modem States (rev. ed.), 31-32. The basis and status of civil rights in the United 
States may be compared by consulting F. A. Ogg and P. O. Ray, Introduction to 
American Government (6th ed.). Chap. ix. 
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The Crown — Kingship and Its Uses 

C LOSE to the center of the picture of English government now 
to be unfolded stands the JViother^ of parliaments, and it might 
be expected that we should direct our attention first of all to that 
venerab le ye t cwer-changing institution. To comprehend what Par- 
liament actually is and docs, however, one must have some acquaint- 
ance MUth various more or less related authorities and agencies, 
especially those that have to do with policy-framing and administra- 
tion. Besides, it will be convenient to deal with the major instru- 
mentality of representative government — the House of Commons 
— at a point where it will be feasible to go directly on with a study of 
political parties. Accordingly, we open our survey by bringing into 
view the king, the privy council, the ministers, the cabinet, and the 
c ivil seri^eI“After all, in the light of observations already made con- 
cerning the heightened power and importance of the “government,” 
(to all intents and purposes, the cabinet), we shall not be starting 
far from the actual focus of the constitutional system as it nqw 
operates. 

Hardly is the first step taken before we come 
upon a most striking illustration of the constitu- 
tion’s penchant for disguises, namely, the contrast existing between 
theo ry and reality in the position occupied by the king' — in other 
words, the distinction between king and “crown” which Gladstone 
once pronounced the most vital fact in English constitutional prac- 
tice.. Various writers in times past have taken considerable delight 
in startling their readers with staccato sentences enumerating the 
weighty and devastating things that the British sovereign still has it 
in his power to do. In the first book in which the true character of 
cabinet government was ever explained, Walter Bagehot, two gen- 
erations ago, wrote that Queen Victoria.could disband the army, dis- 
miss the navy, make a peace by the cession of Cornwall, begin a war 
for the conquest of Brittany, make every subject a peer, pardon all 
offenders, and do other things too frightful to contemplate.’^ A dec- 

' The English Qonsutntion (2nd ed., London, 1872), Introd., xxxiii. “Oh, the 
wicked man to write such a stons” tlic Queen is said to have exclaimed when tlie 
passage was brought to her attention; “surely niy people do not believe him.” 
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ndc later, Gladstone spoke of the sovereign as receiving and hold- 
ing all revenues, appointing and dismissing ministers, making treaties, 
vaging var, concluding peace, pardoning criminals, summoning and 
dissolving Parliament, “for the most part without any specified re- 
straint of law,” and under “an absolute immunity from conse- 
quences.” ^ Legally, these observations were correct enough; and 
one would not have to go back many centuries to come upon a time 
when they would have been actually and literally true. But of course 
neither the journalist nor the statesman meant for a moment to sug- • 
gest that the Queen, or any other British sovereign in these days, 
Avould dream of doing any of the things mentioned. They meant 
only to call attention to an ultimate historic and legal principle of the 
constitution which never has been quite extinguished, even though 
nowadays it is as obsolete in practice as belief in Thor and Woden. 

If speaking in terms of actualities, they would have said that the acts / 
enumerated could be performed, not by the sovereign, but by the 


cronjoii. 


What is the crown? That is a difficult question 
NATURE OF THE answcT in language that will seem clear and 

CROWN conclusive. Perhaps it can best be met, in some- 

what roundabout fashion, by recalling what has happened to English 
kingship in the course of the centuries. There was a time when each 


king was an elected and purely personal ruler. When a king died, 
there was an “interregnum” — a break (even though but momentary) 
in the continuity of government. Gradually, kingship, becoming 
hereditary, took on the character of an institution, an office, a func- 


tion, which went on uninterruptedly regardless of the coming and 
going of individual monarchs. “Plenty, Edward, or George may 
die,” said Blackstone, “but the king survives them all.” The king as 
a person was one thing; the king as an institution, with all the accumu- 
lated powers and traditions, was quite another. As yet, the king, for 
the most part, wielded these powers and carried on these traditions 
personally. But the institutionalizing of the royal function had 
opened a way, whenever it should be desired, to say to the king that 
while he might go on wearing the crown and enjoying the prestige, 
the actual powers and duties of which he was custodian were going 
to be transferred elsewhere; and that is precisely what the leaders of 
victorious parliamentary forces in the seventeenth and eighteenth 
centuries said to him. The king as a person did not lose everything;’ 

important role in public affairs. But appointment of 
officials, direction of administration, leadership in law-making, ini- 

’ Glcanhii^s of Past Years (New York, 1889), I, 227. 
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dative in policy-framing — all passed completely into other hands, 
i.c., partl y the h an ds of P arliament, but mainly those of the ministers, 
and in particular the, cabinet. To this day, they are wielded in the 
king’s name; in legal theory, the king is still the source of all authority. 
But the king that actuallj'- functions in relation to them is not the 
personal king, but rather the institutional king; and the institutional 
Idng is only a sort of fiction standing back of the actual supreme 
executive authority embodied in a subtle association of sovereign, 
ministers, and Parliament. This somewhat intangible synthesis of 
supreme authority is what we call the crown. Thus defined, the 
croMm may indeed be, as Mr. Sidney Low has described it, “a con- 
venient ^\'^orking hypothesis”; ^ nevertheless, it is at the same time a 
real and essential feature of the country’s governmental system. The 
concrete, visible embodiment of it is the cabinet, or, perhaps more 
accurately, the cabinet in conjunction with the permanent civil 
service. The Englishman commonly refers to it simply as “the 
government.” 


SOUKCKS OF POWERS 

01' Tnr: crown 


Thinking, then, of the crown as essentially the supreme executive 
authority in the state (in somewhat the same broad sense in which the 
president is the chief executive in the United States), and bearing in 
mind that even yet the king is not entirely dissociated from it in actual 
practice, as he certainly is not in legal theory, we may first take some 
note of the origins, scope, and nature of the powers of the crown, 
and then consider the position which the sovereign himself occupies 
and .the_reasons why kingship survives at all in one of the world’s 
most advanced political democracies. 

As they stand today, the powers of the crown 
are derived from two great sources, i.e., jpre- 
rogative and statute. The nature of statute is 
obvious enough. Any act of Parliament that assigns new duties to 
the executive authorities, provides for the appointment of new na- 
tional officials, or in other ways extends the functions of the national 
government, adds by so much to the powers wielded in the name of 
the crown; and it goes without saying that such increases are nu- 
merous and important. But what is prerogative? As conveniently 
defined by Dicey, it is “the. residue of discretionary or arbitrary 
authority which at any time is leg^ly left in the hands of the 
crovm.” “ Originally, before the days of parliamentary control of 
public affairs — when, indeed, there was no Parliament at all — all 
powers rested upon this basis; all were conceived of as “prerogatives” 


^ The Governance of England (new ed., London, 1916), 255. 
- Law of the Constitution (8th ed.), 420. 
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inhering in the person of the king. Later, Parliament began stripping 
away powers, even while sometimes also bestowing new ones; in 
addition, old powers fell into disuse and became obsolete. Such pow- 
ers, however, as survived on the earlier basis, together with such 
newer ones as were picked up by usage as distinguished from statute, 
continued to form the prerogative; and to this day these powers con- 
stitute a very large and important part of the sum total possessed — 
in the main, “those [powers] tvhich are essential for the maintenance 
of government, for preservation of the realm against internal tu- 
mults, for the conduct of relations with other states.” ^ Prerogative, 
therefore, means, substantially, those powers which have not been 
granted — those which have been acquired by sheer assumption, con- 
firmed by usage (perhaps also by judicial decision), and tolerated or 
accepted as features of the governmental system even after Parlia- 
ment gained the authority to abolish or alter them at will. In point 
of fact, many crown powers as we find them today rest upon neither 
prerogative nor statute exclusively, being rather derived originally 
from prerogative but later defined or restricted by statute. And, 
after all, the question of whether a given power is derived from pre- 
rogative or from statute is of little practical importance: all are sub- 
ject to parliamentary regulation, at least potentially; all are alike 
exercised under full responsibility to the House of (Commons, 

From what has been said, it follows that the pow- 
ers of the crown are continuously undergoing 
change — now being reduced at certain points 
and again being carried to new heights at others. 
Curtailment has come in three principal ways. The first is great con- 
tractual agreements between king and nation (or some part of the 
nation speaking for it), best illustrated by Mag7ia Carta. The second 
is prohibitive legislation, of such nature as the clauses of the Bill of 
Rights forbidding suspending or dispensing with laws. The third is 
simple disuse, illustrated by the lapse, since the Tudor period, of the 
power of the crown to add to the membership of the House of 
Commons by arbitrary enfranchisement of boroughs, and the dis- 
appearance, since a somewhat earlier period, of the power to create 
peerages for life except by express authorization of Parliament. On 
t e otier hand, the crown’s powers have been progressively aug- 
mente , oth by custom (which may be regarded as contributing 


CHANGEABLENESS 
AND VARIETY OF 
THESE POWERS 


idin'g- napes fnV a / the Imperial Crown (London, 1936), 54; and suc- 

le preroeative in exposmon of the relations of prerogative and statute. 

D Wormuth Thp ^ 7 controversial period of English history is discussed in 
E>. Wormuth, The Royal Prerogattve, 1603-1649 (Ithaca, N. Y, 1939). 
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new elements to the prerogative) and by legislation — in later cen- 
turies chiefly, of course, the latter. When, for example. Parliament 
adds an air service to the army, establishes a system of old-age pen- 
sions, authorizes a new tax, or passes a new immigration act, it im- 
poses fresh duties of direction and control upon the crown and 
thereby perceptibly enlarges the volume of its power. The powers 
of the crown at any given moment comprise, therefore, the sum- 
total of authority resulting from this pull and haul of forces — of 
processes building up and others tearing down. 

Two further facts about these powers are to be noted. The first 
is that crown authority, instead of being less than in generations past, 
is greater, and is still growing. A remarkable aspect of political 
development throughout the world in the past hundred years has 
been the expansion of the sphere which government undertakes to 
occupy, and accordingly of authority ndelded and functions per- 
formed; and in Britain, as elsewhere, this has meant a steady augmen- 
tation of powers and activities of those parts of the government 
which execute and administer, no less than — indeed, even more than 
— of the part which legislates. It is one of the paradoxes of the British 
constitution that the powers of the crown have grown as democracy 
has spread. A second fact is that while the powers of the crown have 
been spoken of as mainly executive, they are by no means exclusively 
such. Even in tlie United States, where government is organized 
fundamentally according to the principle of separation of powers, 
functions of different kinds are not kept altogether in different hands; 
there are also “checks and balances,” so that the president participates 
in law-making, the Senate acts on nominations to appointive offices, 
and so on. In Great Britain also, the principle of separation, while 
finding important (even if less formalized) applications, is by no 
means adhered to rigidly; and we shall not be surprised to find the 
crown having to do, in highly important ways, with both legislation 
and justice as well as with executive and administrative matters. To 
obtain a clearer idea of what the crown really means in the govern- 
mental system of today, we may pass certain of its principal functions 
in brief review. 

To begin with, the crown is the executive. As 
THE CROWN AS THE gm^h, it sees to the enforcement of all national 
executive: > laAvs; appoints and commissions (with no right 

of confirmation or other check by Parliament) substantially all 
higher executive and administrative officers, all judges, and the offi- 
cers of the army, navy, and air force; directs the work of administra- 
tion; has unlimited power to remove officers (except judges) and 
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discharge employees; conducts the country’s foreign relations, and 
also its dealings A^dth the colonies and dominions; holds supreme 
command over the armed establishments; and wields the power of 
pardon and reprieve, subject only to the restriction that no pardon 
may be granted in cases in which a penalty has been imposed for a 
civil wrong or by impeachment. 

Two or three of these executive functions call 
I- direction OF ^ word of comment.^ First, the matter of 

directing administration. Precisely as the presi- 
dent of the United States directs national administration in all of its 
widely ramifying branches, so the composite autliority in Britain 
known as (the crown supervises and controls the enforcement of 
national laivs, the collection of national revenues, the expenditure of 
national funds, and the many other things that have to be done in 
carrying on the work of the national government throughout the 
realni) In the United States, Congress concerns itself with adminis- 
trative matters to such a degree that the president and his chief 
co-workers, the heads of departments, often find themselves seriously 
restricted and handicapped. In Britain/the cabinet and the individual 
ministers who supervise administration are allowed a relatively free 
hand.") In the latter country, furthermore, the chief officers of the 
crown have a very important function with which, on account of 
our federal system of government, the president and heads of depart- 
rnents at Washington have extremely little to do. Tin's is the super- 
vision— and at many points control— of the work of local govern- 
ment and administration as carried on by the authorities of counties, 
boroughs, urban and rural districts, and other areas. In the last 
half-century or so, this interrelationship of national and local admin- 
istration has developed on a truly remarkable scale; and the end is not 
yGt. uch analogy as one finds in the United States is supplied by 
the control over local jurisdictions exercised by the governments of 
the states not by the national government.'* 

2. the-conduct OF also manages the country’s foreign 

fomign RELATIONS ^^^ations. Ail ambassadors, ministers, and consuls 
j 1. j- 1 accredited to foreign states are appointed in its 
ame, and the diplomatic and consular representatives of such states 

= S°e*p“ iTbflot.'"* 

t See pp. 363-367 below. 

did, to be sure brinff^^eTnvp^^^^ adopted during the depression j’-cars after 1929 
with the authorities of citms Washington into somewliat closer relation 

made above still stand. But, in general, tlic observations 
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nrc received in the same way. All instructions to official representa- 
tives abroad go out as from the crown; all delegates to international 
congresses and conferences of a diplomatic character are so accred- 
ited; foreign negotiations are similarly carried on. War is declared 
and peace made as if by the king alone. Of course it is futile to declare 
war unless there is assurance that Parliament will supply the funds 
requisite for prosecuting it; and either house, or both, may express 
disapproval of the government’s policy or in other ways make its 
position untenable. But Parliament itself has no direct means of 
bringing about a war or of bringing a war to an end. When on the 
fateful fourth of August, 1914, Great Britain cast her lot with France 
and Belgium in their titanic conflict with Germany, it was the min- 
isters, acting in the name of the crown, who made the decision. Par- 
liament happened to be in session at the time, and the Foreign Secre- 
tary explained the diplomatic situation in two extended speeches in 
the House of Commons, and received impressive evidences of sup- 
port. But had the ministers chosen to send no ultimatum to Berlin, 
and to hold to a policy of neutrality, the country would not (at that 
time, at all events) have become a party to the war. 

From what has been said, it follows that (the 

TRKATY-.MAICING 1 • , i _ ..U 

treaty-making power belongs to the crown; no 
other authority can negotiate, sign, or ratify any public international 
agreement.^ It is true that by their terms treaties sometimes make 
ratification conditional upon approval by Parliament; also that in 
these days such approval is regarded as essential in the case of any 
treaty altering the law of the land {e.g., by reducing customs duties) , 
ceding territory, or pledging payments of money out of the national 
treasury.) Moreover, any treaty of high moral import, such as the 
Locarno treaty of 1925, is almost certain to be laid before the two 
houses. People who assumed, however, that submission of the treaty 
of Versailles in 1919 would usher in a new era in which no treaties 
\\rould be made without parliamentary assent have found that they 
were mistaken. (Treaties are still, from time to time, negotiated and 
ratified by action of the crown alone.) In deference to the principle 
of democratic control over foreign relations. Labor leaders have long 
urged that all international agreements be submitted for parlia- 
mentary approval; yet not even the AlacDonald governments of 
1924 and T929-31 adhered to such a policy. 


• ’ F. R. Flourno)% Parliavieiit nnd War; The Relation of the British Parliament to 

the Administration of Foreign Policy in Connection with the Initiation of War 
(London, 1927), Cliaps. i, xii; E. P. Chase, “Parliamentary Control of Foreign Policy 
in Great Britain,” Avicr. Polit. Sri. Rev., Nov., 1931. 
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Another major field of executive control is the 
AiANAGEiMENT OF colomes. The self-governing dominions — Can- 
coLONiAL AND Australia, New Zealand, and the rest — are 

IMPERIAL AFFAIRS to but little restraint from either crown 

or Parliament; yet even here the governor-general is a crown ap- 
pointee and, under new principles adopted in 1926, is regarded as 
the immediate representative of the sovereign. The dependent em- 
pire of India is administered by agents of the crown, as are also the 
numerous crown colonies, such as Jamaica and Malta, and likewise 
protectorates and mandated regions.^ 

But the crown is not only an executive; it also 
THE CROWN AND shares in the work of legislation. T echnically, in- 
deed, all law-making power is vested iii the king 
in Parliament,” which means historically the king acting in conjunc- 
tion with the two houses; and to this day every statute declares itself 
to have been enacted “by the King’s Most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present parliament assembled, and by the 
authority of the same” — even though as a rule the sovereign per-' 
sonally has had little or nothing to do with the matter. In law- 
making, as in other things, king has yielded to crown. 

The role of the latter is, however, indispensable, 
first place, the crown alone can summon 

i-'AKLIAAIENT T> r ^ t • ^ 

i arliament, prorogue it, dissolve it, and set in mo- 
tion the processes by which a new House of Commons is elected. In 
a very real sense, the houses transact business only during the pleas- 
ure of the crown. Furthermore, men who are officers of the crown 
guide and control in practically all that Parliament does. They pre- 
pare the king’s speech, which sets forth their own program — not his 
—at the opening of a session; they decide what bills shall be intro- 
duced, and when; they lead in explaining and defending these bills, 
and pilot them through to enactment. In a word, responsibility for 
wiatever is done or not done at Westminster can always be laid 
c iiefly at their door. It is true that these men are also members of 
ar lament. But the circumstance that gives them their power — 
asi e, at all events, from their position as party leaders — ^is the fact 
t at tiey are rninisters of the crown. Still further, no bill passed by 
ar lament gams the character of law, or is of effect in any way, 
unless and until it has received the royal assent. Here again it is true 

Po/f?Sd Kingdom,” Amer. 

md Opinion (New^YoS, °f Treaties; British Practice 
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JUSTICE 


that such assent has not been withheld from a measure in more than 
two hundred years, and that the ceremony by which it is extended to 
bills, singly or in batches, is in these days nothing more than a pictur- 
esque formality. Assent is, however, a necessity; and it still might 
actually be refused were it not that, under a cabinet system of gov- 
ernment, a ministry finding itself unable to advise final approval of 
a bill duly passed by Parliament would either step aside in favor of 
one prepared to take a different attitude or ask for a dissolution and 
appeal to the electorate. 

In one other important way the crown has to do 
T with legislation. Except in the non-self-govern- 

COUNCIL . ® . , * . ® 

mg colonies, it no longer makes laws, in the strict 
Sense, by inherent power. Orders-in-council, however, are issued in 
large numbers by the king-in-council, i.e., the king and privy coun- 
cil — in effect (though not in form or theory) the cabinet; and such 
orders have equal force with statutory law. Often exercised in pur- 
suance of authority conferred by Parliament, this power of “subor- 
dinate legislation” is of steadily increasing importance.^ 

Turning to the domain of justice, we find that 
THE CROWN AND wheteas in ages past the “king’s law” was en- 
forced in the “king’s courts,” and the sovereign 
himself did not scruple to intervene and upset the judgments of his 
tribunals, the crown nowadays plays a relatively minor role. It can- 
not create new courts, or alter the organization or procedure of any 
existing court, or change the number, tenure, or pay of judges, or 
substitute different modes of appointment. All these matters are 
under the jurisdiction of Parliament. Judges are appointed, indeed, 
by the crown; and all appeals coming from the tribunals of India, the 
colonies, and the Channel Islands are decided by the crown on the 
basis of advice tendered by the judicial committee of the privy coun- 
cil, by which authority the appeals are actually considered and de- 
cided. But judges can be removed by the crown only at the request 
of both houses of Parliament; while in office, they may not be inter- 
fered with in any way; and the court of last resort for Britain herself 
is, not the crown, but the House of Lords. By hoary custom, the 
crown is still spoken of, often proudly, as “the fountain of justice.” 
Obviously it is such, in reality, to only a limited extent. 

In a greater degree, the crown is “the fountain of 
THE CRowN AS A honot”; foT it is the ministers (chiefly the prime 
fountain OF minister) , acting in the crown’s name, that single 

HONOR . , titles and distinctions, ar- 

‘ The subject is dealt with more fully on pp. 111-115 below. 


FOUNTAIN OF 
HONOR O 
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range their names in lists for announcement at New Year’s and other 
suitable occasions, and cause the proper patents or other papers to be 
issued. Some of these honors, e.g., peerages, liave a political import; 
others, like knighthood, are of social significance only.^ 

Finally may be mentioned the connections be- 
'^FAO'Iown and tween the crown and the established churches of 
THE ESTABLiSH^ED England and Scotland.” Churches other than the 

Anglican in England and the Presbyterian in 
Scotland are without state connections, and free to regulate their 
creeds and rituals as they like. But the two bodies mentioned are 
built (in different ways) into the fabric of the state, and both crown 
and Parliament have large powers of control over them. In the case 
of the Anglican Church, the archbishops and bishops are appointed 
by the crown, which means in effect by tbe prime minister; for 
although it is true that when a vacancy arises a conge d^elire, or writ 
of election, is sent to the canons of the cathedral concerned, it is al- 
ways accompanied by a “letter missive” designating the person to 
be chosen. Deans, too, are regularly, and canons frequently, ap- 
pointed by the crown, although sometimes by the bishop. The “con- 
vocations” of Canterbury and York — bicameral legislative bodies 
composed of clergy of various grades — meet only by license of the 
crown, and their acts require assent of the crown juk as do acts of 
Parliament. Crown functions in relation to the established Presby- 
terian Church in Scotland are less important, although not without 
significance.^ 


HOW CROWN 
POWERS ARE 
EXERCISED 


Such, in outline, are the powers of the crown 
today. How are they actually exercised.^ The 
answer is, in a variety of ways — some by the cabi- 
net, some by the privy council and its commit- 
tees, some by this or that board or other group of ministers, or even 
by a single minister in almost every way, in fact, except that in 
which under historical and legal theory they should be exercised, i.e., 
by the king himself . Three or four chapters will presently be devoted 
to a escription of the executive and administrative machinery 
t rough which the crown now functions. The sovereign in person, 
lowever, is still far from being a negligible part of the governmental 
system; and before passing on to the actualities of workaday admin- 

= Th?' and the Imperial Crown, Chap. xiii. ^ 

lO’o was disestablished in Ireland in 1869 and in Wales in 

“ On Z f established churches in those countries. 

op. dt. II Chans 1U-" f churches, see A. L. Lowell, 

and H ’r G t/ ' n’ — Imperial Crown, Chap, xiv; 

ana m. k. g. Greaves, Tbe BrtUrh Constitution (New York, 1938), Ciiap. x. 
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istration \vc must give some attention to the position which he occu- 
pies, both legally and in practical fact, noting the ways in which he 
helps carry on the business of state, and bringing to view some of the 
reasons why the great majority of Englishmen agree that the sort of 
kingship that has been arrived nt is useful and ought to be perpetuated. 

From the time when William and Mary were 
welcomed from Holland and placed on the 
throne of the repudiated Stuarts, there has never 
been any doubt that the tenure of English kings and queens rests en- 
tirely upon the will of the nation as expressed in parliamentary enact- 
ment, The statute regulating tlie succession today is the Act of Set- 
tlement, dating from 1701’, It provided that, in default of heirs of 
^^h’IIiam and of his expected successor, Anne, the crown and all pre- 
rogatives appertaining thereto should “be, remain, and continue to 
the most excellent Princess Sophia, and the heirs of her body, being 
Protestants.” Sopliia, a granddaughter of James I, was the widow of 
the ruler of one of the smaller German states, the electorate of Han- 
over. There were other heirs whose claims, in the natural order of 
succession, might have been considered superior to hers. But the Bill 
of Rights debarred Catholics, and, this being taken into account, she 
stood first, Sophia narrowly missed becoming queen, because Anne 
outlived her by a year. But her son mounted the throne, in 1714, as 
George I, and 'the dynasty thus installed has reigned uninterruptedly 
to our own day. The present monarch, George W, is the tenth in 
the line. For a century and a quarter, the sovereign of Great Britain 
was also the ruler of Hanover. At the accession of Queen Victoria 
in 1837, however, the union ended, because the law of Hanover for- 
bade a woman to ascend the throne of that country. The term Han- 
overian”— and, more specifically, the designation “House of Saxe- 
Coburg”— which long clung to tlie dynasty, came, therefore, to have 
only an historical significance; and in 1917 anti-Teutonic feeling led 
to the adoption of the unimpeachably English name. House of 
Windsor." Prior to 1931, there was no question that Parliament 

’ For the text, see R. K. Gooch, Source Book on the Government of England 

= A cood deal of interesting history is connected with the sovereign s style and 
titles ” iThe royal title as it stands today is (in English translauon of tly oflicial 
Latin) -^‘Georce VI by the Grace of God of Great Britain, Ireland, and the Brmsh 
Dominions beyond the Seas King, Defender of the Faith, Entpeyor of India. ^The 
title “Defender of the Faith” dates from the days of Henry VIII; that of Emperor 
of India” from a royal proclamation of 1876; and the phrase, “British Dominions 
beyond the Seas” from a proclamation of 1901. From 1801 to 1917, tly pneral title 
included the words “of the United ICingdom of Great Britain and Ireland King, 
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could, if it chose, repeal that portion of the Act of Settlement which 
governs the succession and place a different family on the throne, or, 
for that matter, might abolish kingship altogether. Declaring the 
. crown “the symbol of the free association of the members of the 
I British Commonwealth of Nations,” the Statute of Westminster of 
the year mentioned, however, asserted that it would comport with 
the nature of this association if any change in the law relating to the 
succession should thenceforth require tlie assent of the parliaments 
of the dominions as well as of the parliament at Westminster; and al- 
though this assertion appeared only in the preamble of the act and is 
not construed as having the full force of law, it is agreed that there 
would now be grave difficulty if Parliament were to undertake to 
act in the independent way in which it acted in 1 689. 

Within the reigning family, the throne descends according to the 
same principle of primogeniture that formerly governed in the inher- 
itance of land.^ When a sovereign dies, abdicates, or is deposed, the 
eldest son— who by birth is Duke of Cornwall and by letters patent 
is created Prince of Wales and Earl of Chester — inherits; if he is not 
living, his eldest surviving son succeeds, or, in lieu of a son, the eldest 
surviving daughter. If no heir is available in this branch of the fam- 
ily, the late sovereign’s second son (or a son or daughter thereof) 
inherits, and so on, elder sons being always preferred to younger, and 
male heirs to female.” Should there be no one within the stipulated 
degrees of relationship to succeed. Parliament (presumably acting 
concurrently with the parliaments of the several dominions) would 
install a new dynasty; and in case of the accession of a minor, or the 
incapacitation of a reigning sovereign, a regency would be set up in 
conformity with the terms of a comprehensive Regency Act passed 


etc. At the last-mentioned date, however, a royal proclamation, issued in pursuance 
of an act of Parliament, dropped out the term “United Kingdom” and placed 
Ireland m the title coordinately with Great Britain and with the overseas domin- 
10ns This change was made in deference, of course, to the fact that, even though 
the Act of Union passed in 1800 remained unrcpcaled, the constitutional changes in 
Ireland incident to the creation of the Free State had brought the United Kingdom, 
basis, to an end. For the documents, see A. B. Keith, Speeches and 
Documents on the British Dominions, ipiS-ipsi (O.vford, 1933), 170-171. 

othe?herTdit7gLs" 

next^lLShmrh'r’'''^F’ Inward VIII, abdicating late in 1936, w.as succeeded by his 
hreldesriur . ’p The latter having no sons, 

accession to dfi tbr Elizabeth became heir apparent. Since Edward VIII’s 

On the abdication course, been no Prince of Wales. 

mrOitfASu^ Constitution,” 
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in 1937.^ When the throne is vacated by death or abdication, there is 
no interregnum; on the contrary, the royal dignity vests immediately 
in the designated heir, and his formal coronation later on adds in no 
way to his regal powers, even though taking the coronation oath is 
a necessary constitutional proceeding. 

TPQTQ Catholic may inherit, nor anyone marrying 

a Catholic. This is by virtue of the Bill of Rights; 
and the Act of Settlement goes on to prescribe that the sovereign 
shall in all cases “join in communion with the Church of England as 
by law established. ’Qlf after his accession he should join in commun- 
ion with the Church of Rome, profess the Catholic religion, or 
marry a Catholic, his subjects would be absolved from their alle- 
giance, and the next in line who was a Protestant would succeed, (it is 
required, furthermore, that the sovereign shall at his coronation take 
an oath personally abjuring the tenets of Catholicism and promis- 
ing to maintain the established Protestant religion) Until 1910, the 
phraseology of this oath, dating from an age in which people felt 
strongly about religious differences, was offensive not only to Cath- 
olics but to temperate-minded men of all faiths. An act of Parlia- 
ment, passed on the eve of the coronation of George V, made it, 
however, less objectionable; and before George VI was crowned, in 
1937, it was further altered, not only to conform to recent changes 
in Empire organization, but to establish clearly tliat the pledge to 
maintain the established Protestant religion applies only in the 
United Kingdom and not in the overseas dominions. A new sover- 
eign is now required merely to declare that he is a faithful Protestant 
and that he will, according to the true intent of the enactments which 
secure the Protestant succession to the throne of the realm, uphold 
and maintain the said enactments to the best of his powers.” 

The sovereign enjoys large personal immunities 
and privileges. He cannot be called to account 
for his private conduct in any.court of law or by 
any legal process — not even, as Dicey observes, if he were to shoot 
the prime minister! He cannot be arrested, his goods cannot be dis- 
trained, and as long as a palace remains a royal residence, no sort of 
judicial proceeding against him can be executed in it. He may own 


IWYAL IMMU- 
NITIES AND RIGHTS 


' For the text of this measure, see R. K. Gooch, Source Book, 131-137. 

- P. E. Schramm, A History of the English Coronation (Oxford, 1937), Chap, vii; 
A. B. Keith, The King and the hnpe' 'al Crown, 20-29. The old and new forms of 
the oath are printed in parallel coly.nns in The Times (London) of Feb. 20, 1937. 
On more general lines, K. H. Bailey, “The Abdication Legislation in the United 
Kingdom and the Dominions,” Politica, Mar., 1938, will be found informing. 
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land and other property, and may manage and dispose of it precisely 
as any private citizen. Finally, he is entitled to a generous allowance 
out of the public treasury for his personal needs and for support of 
the royal establishment. 

The present arrangements for keeping the king’s 

THE CIVIL LIST J J • i • r ^ tt ° 

purse hlled date, m the mam, from 1689. Up to 1/ 
that time, there was no regular allocation of funds to the sovereign 
as distinguished from the government generally. Originally — when 
to all intents and purposes the king 'was the government — all of the 
revenues were regarded as his, and he employed them pretty much 
as he liked; and although this ceased to be the case long before the 
seventeenth century, most sovereigns — certainly the Stuarts — con- 
tinued to dip freely into the national funds for personal uses and fre- 
quently to thwart the will of Parliament and the nation by this means. 
Naturally enough, the occasion was seized in 1689, when the mon- 
arch’s status was being freshly defined all along the line, to put mat- 
ters on a different basis; and the plan adopted was, as might be sur- 
mised, that of allocating to the king a fi.xed amount of money each 
year while placing all remaining revenue beyond his reach. At this 
time, to be sure, more was allowed the king than he was expected to 
use for personal and court expenses. Out of the £700,000 a year voted 
to William and Mary, the joint sovereigns were required to pay the 
salaries of ambassadors and judges, maintain the civil service, and take 
care of pensions; and from these items chargeable to the king’s funds 
arose the name ‘Civil List,” nowadays often applied to the sub.sidy 
itself. For a long time, too, the monarch clung to some of the royal 
estates and to other sources of personal revenue, giving him still a 
considerable amount of financial leeway. Under George III and his 
earlier successors, however, the plan of 1 689 was carried to its logical 
conclusion. The kings gave up most of their lands and other sources 
of independent income, while Parliament relieved them of item after 
item on the Civil List, until in 1830 everything was withdrawn ex- 
cept the maintenance of the royal family and the court. The so*^ • 
called Civil List grant is invariably voted once for all to a new sov- 
ereign at the beginning of his reign. The yearly sum allowed Edward 
yil and George V Avas £470,000, and Edward VIII and George VI, 

£4 1 0,000, with exemption from income tax.^ 

Viewed from a distance, British kingship is still imposing. The 
sovereign dwells in a splendid palace, sets the pace in rich and cul- 

Act huperial Crown, Chap. xvi. The Civil List 

Bo.i" X’4 R- K- 
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turcd social circles, occupies the center 6f the stage in solemn and 

magnificent ceremonies, makes and receives stately visits to and from 

, foreign royalty,^ and seems to have broad powers 

THE SOVEREIGN s appointment, administrative control, military 
ROSmoN IN THE **.■ XT ^ 

command, law-makmff, justice, and finance. Ex- 

GOVERNMENT . , ’ , i r ' i i • > 

ammed more closely, however, the king s position 
is found to afford peculiarly good illustration of the contrast between 
theory and fact which runs so persistently through the English gov- 
ernmental system. On the social and ceremonial side, the king is no 
doubt quite as important as appearances indicate; indeed, one has to 
know England rather well to appreciate how great is his influence 
in at least the upper levels of society. Of direct and positive ebhtrol .• 
over public affairs — appointments, legislation, military policy, the 
church, finance, foreign relations — he has, however, virtually none. 
There was, of course, a time when his personal authority in these, 
great fields was practically absolute. It was certainly so under the ' 
Tudors, in the sixteenth century. But the Civil War cut off a great 
many prerogatives, the Revolution of 1688-89 severed many more, 
the apathy and weakness of the early Hanoverians cost much, and 
the drift against royal control in government continued strong, even 
under the superior monarchs of the last hundred years— ‘until the 
king now finds himself literally in the position of one who “reigns 1 
but does not govern.” When we say that the crown appoints public ) 
officers, we mean that ministers, who themselves arc selected by the j 
king only in form, make the appointments. When the king attends 
the opening of a parliament and reads the Speech from the Throne, 
the message is one which has been written by these same ministers. 
“Government” measures are indeed continually framed and execu- 


tive acts performed in the name of the crown; but the king may per- 
sonally know little about them, or even be strongly opposed to them. 
Two great principles, in short, underlie the entire system: ( i ) thel 
king may not perform public acts involving the e.xercise of discre-' 
tionary power, except on advice of the ministers, evidenced by their 
countersignature, and (2) for every public act performed by or 
through them, these ministers are singly and collectively responsible ^ 
to Parliament. The king can “do no wrong,” because the acts done 
by him or in his name are chargeable to a minister or to the ministry 
as a whole. This tends, hoivcver, to mean that the king can do noth- 


’ Naturally, these are fewer no\t' than before the collapse of a number of leading 
European monarchies at the close of the World A^^ar. Visits are exxhanged also 
with the president of the French Republic, and in 1939 George W became the first 
British sovereign to visit the Unitct! States. 
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SOME THINGS THAT 
'I'HE SOVEREIGN 
ACTUALLY DOES 


ing; because ministers cannot be expected to shoulder responsijDility 
for acts which they do not themselves originate or approved ^ 

It would be erroneous, however, to conclude that kingship in Eng- 
land is moribund and meaningless, or that the king has no actual in- 
fluence in the government. Americans are likely to wonder why an 
institution which seems so completely to have outlived its usefulness 
has not been abolished; and Englishmen are free to admit that if they 
did not actually have a royal house they would hardly set about es- 
tablishing one. Nevertheless, the services rendered by the monarch 
are considerable; his influence upon the course of public affairs may, 
indeed, at times be decisive. 

In the first place, the king still personally per- 
forms certain definite acts, of which some are so 
essential that if kingship were to be abolished 
provision would have to be made for them on 
some different basis. He receives foreign ambassadors, even if only 
as a matter of form and in the presence of a minister. He reads the 
Speech from the Throne, although the Lord Chancellor may substi- 
tute for him. He assents to the election of a speaker by the House of 
Commons, though this, too, may be done by proxy.” He may sum- 
mon a conference of leaders to consider ways of handling a consti- 
tutional crisis, though such a step is usually taken only upon advice 
received.^ But two important things, at least, he, and he only, can 
do. One is authorizing a political leader to make up a ministry; the 
other is assenting to a dissolution of Parliament, entailing a general 
election. The process of making up a new ministry will be dealt with 
later, and it will suffice here merely to note that while the party sys- 
tem has developed to a point where normally the sovereign enjoys 
little or no discretion in selecting a prime minister, he is not legally 
bound to act upon the advice tendered him in the matter arid might 
conceivably find himself in a position to make a real choice. In any 
case, no one else can commission a new premier in the form required 
by established custom. The whole executive authority of the realm 

^ Already in the time of Charles II this situation was well enough understood to 
call out an oft-cited passage of wit. A courtier once ^\’rotc on the royal bedchamber: 
Here lies our sovereign lord the King 
Whose word no man relies on; 

He never says a foolish thing 
Nor never does a wise one. 

Very true, retorted the king, “because, while my words arc my own, my acts 
are my ministers’.” ' 

^ As assenting to bills passed by Parliament invariably is. See p. 233 below. 

. example, in the case of a conference on the Irish crisis convoked bt' 

George V in 1914. 
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THE SO\’F,REIGN 
AS A COUNSELLOR 


fallback temporarily into the king’s hands ^yhen a ministry, resigns. 
The*sitiiation M'ith regard to dissolution is substantially the same. 
The decision to dissolve is invariably made by the cabinet, which, 
houTver, must obtain the king’s consent before the plan can be pro- 
ceeded with; and although consent has not actually been withheld 
since before the reign of Queen Victoria, it is commonly considered 
that in a very unusual situation it might be denied (as it sometimes 
has been by govcrnors-general in the dominions), and even that the 
sovereign could dismiss a ministry in order to force a dissolution — 
although in no case has he done so since 1 784,^ 

Of larger practical importance than occasional 
formal acts of the kind mentioned is the mon- 
arch’s day-to-day role as critic, adviser, and 
friend. In tiie oft-quoted phrase of Bagehot, the sovereign has three 
rights — the right to,be„consulted, the right to encourage, and the 
right to warn. “A king of great sense and sagacity,” added this 
writer, “would want no others.” - Despite the fact that during up- 
wards of two hundred years the sovereign has not attended the meet- 
ings of the cabinet, and hence is deprived of opportunity to wield 
influence directly upon the deliberations of the ministers as a body, 
the prime minister keeps him fully informed upon the business of 
state; and cabinet meetings at which important decisions are to be 
made are frequently preceded by a conference in which the subject 
in hand is threshed out more or less completely by king and chief 
minister. iMcrely because the earlier relation has been reversed, so 
that now it is the king who advises and the ministry that arrives at de- 
cisions, it docs not follow that the advisory function is no longer im- 
portant. 

It is, perhaps, superfluous to say that the king’s suggestions and 
advice on matters of public policy need not be acted upon. Ministers 
will be slow, hovTver, to disregard them. His exalted station alone 
nmuld give them weight. But there is the further consideration that 
a sovereign Mdio has been on the throne for some time is likely to 
have gained a broader knowledge of public affairs than that possessed 
by most of the ministers. After ten years, Peel once remarked, a 
king ought to knoAV more about the government than any other man 
in the country. Even more important is the fact that the sovereign’s 


. ^ See E'. M. Saic and D. P. Barrows, British Politics in Transition (Yonlcers, 1925), 
18-22. Tlic king may, of course, advise against a dissolution, as George V is under- 
stood to have done in September, 1931, when Prime Alinistcr MacDonald and his 
associates in the emergency "national” government then in office were trying to 
decide upon the best course to pursue. See p. 283 below. 

- English Constitution (\A^orld Classics cd.), 67. 
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personal fortunes are less afFected by party politics tlian those of 
other people, and that accordingly he can usually be depended upon 
to take a dispassionate and impartial view of matters that stir heated 
controversy in Parliament and press. He, if anyone, can think in 
terms of the best interests of the nation as a wholc,^ 

But the monarchy serves still other important 
KINGSHIP AS A purposes. It furnislics a leadership for British so- 
ciety which, during the past century at all events, 
has had a generally good effect in matters of 
taste, manners, and morals. It personifies the nation, as distinct from 
any party or class. In an age of lightning change, it lends a comfort- 
able, even if merely psychological, sense of anchorage and stability; 
“with the king in Buckingham Palace, people sleep the more quietly 
in their beds.” Further, it provides a symbol of imperial unity which 
most Englishmen agree could not safely be dispensed with. In J'n^in7 
in far-flung crown colonics, in protectorates, dwell multifold mil- 
lions for whom political authority requires to be expressed in terms 
of tangible, visible personality. These people can summon up loy- 
alty, and even devotion, to a king or a throne, but hardly to a “con- 
stitution,” a “government,” or other such abstraction. Not only 
this, but the monarchy is now more than ever necessary as a link with 
the self-governing dominions, “the last link of Empire that is left,” 

as Prime Minister Baldwin reminded Kini; Edward \^in when dis- 
• • • • ^ 
cussing with him, in 1936, the question of his marriage. Before the 

World War, udiile Canada, Australia, and the rest had their own 


parliaments and cabinets, the parliament at ^Vestminster u’as an ivi- 
perial parliament, with power in every square foot of territory over 

^ By all odds the fullest and best discussion of the powers and functions of the 
sovereign is A. B. Keith, The King and the Imperial Crown, cspcciall}' Chaps, v-w. 
The influence exerted by successive sovereigns from Gcortjc 111 to Victoria is 
described at length in T. E. May and F. Holland, Constitutional History of Eng- 
land, I, Chaps, i-ii. Queen \hctoria’s activities are dealt with in J. A. R. Marriott, 
Queen Victoria and Her Ministers (London, 1933), and F, Hardie, The Political 
mfkience of Queen Victoria, iSCt-tpot (London, 1935). The most satisfactor}' 
treatment of Edward VII on similar lines is Sidney Lee’s memoir of the kinu, 
printed in the Dictionary of National Biography, Second Supplement (London and 
New York, 1912), I, 546-610. The second volume of Mr. Lee’s King Edward VII 
(London, 1925-27) also contains much interesting information. Full materials for 
study of the reign of George V arc not yet in print, but books of a popular nature 
which supply some information include D. C. Somervcl, The Reign of George V 
(London, 1935), and J. Buchan, The People's King: George V (London, 1935). 
J. A. Farrer, The Aloiutychy Politics (New York, 1917), is an excellent study 
of the general subject of the relation of the monarchy to governmental policy in 
England. Cf. K. Martin, The Magic of Monarchy (London, 1937)-, G, Dennis, 
Coronation Commentary (New York, 1937). 
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M'^hich the British flag flew. Great structural changes, however (to 
be described in a later chapter ^), have since brought it about that 
Parliament is now practically nothing more than the parliament of 
tlie United Kingdom, and that, for practical purposes, no constitu- 
tional bond of union any longer survives except the crown — which, 
as we have seen, clearly presupposes a monarch in whose name the 
“powers of .the crown” can be exercised. Break the golden link of 
empire furnished by royalty, and all that is left of the union of auton- 
omous partners in the Commonwealth of Nations disappears. 
Hindu, Nigerian, Rhodesian, Bermudan, Gambian, New Zealander, 
Jamaican, Australian, Canadian, and the re st find in allegiance to the 
British throne their one common manifestation of imperial unity 
and feeling.- 


OTHER COXSIDERA' 
TIOXS IX THE 


To all of these considerations must be added cer- 
tain other weighty facts. ( i ) The continuance , 
of kingship has been no bar to the progressive ' 

.AIOXARCHYS FAVOR rr 

development or democratic government. If 
royalty had been found blocking the road to fuller control of public 
affairs by the people, it is inconceivable that all tlie forces of tradition 
could have pulled it through the past three-quarters of a century. 
(2) The royal establishment does not cost the nation much, consid-- 
ering the returns on the investment; in actual figures, the outlay is 
only a small fraction of one per cent of the total British budget. (3 ) 
The cabinet system, upon which the entire governmental order of 
Great Britain hinges, has nowhere been proved a workable plan 
without the presence of some titular head, some dignified and de- ’ 
tached figure, whether a king or, as in France, a president with cer- 
tain of the attributes of kingship,^ and nothing is clearer than that if 
monarchy were to be abandoned in Britain, provision would have to 
be made for a president or other “chief executive,” raising all sorts 
of troublesome questions about his powers and entailing serious pos- 


^ Ciiap. XX below. 

- A. B. Keith, The King and the hnperial Crown, Chap. xvii. “A great Empire,” 
it has been remarked, “does not live by pageantry alone. 'Without pageantr)% how- 
ever, it could hardly live at all.” Round Table, June, 1937, p. 468. The anonymous 
article from which this quotation is taken, “The King and His Peoples,” will be 
found illuminating. 

“ Interesting experiments with cabinet government in the absence of any titular 
head of the state (except in the sense in which the “minister-president,” or prime 
minister, served as such) were made in Prussia and other German Lender between 
1919 and 1933 (sec p. 673 below). The rise of the Hitler dictatorship, however, 
brought them to an end, and the period of their duration was too brief to permit 
worth-while conclusions to be drawn. The little republic of Estonia formerly had 
no titular chief executive, but in 1933 acquired a president. 
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sibilities for the cabinet system itself — to say nothing of the obvious 
fact that no president or other head of the state, different from a king, 
could possibly so well serve the purposes of a symbol, at home and 
throughout the Empire, 

Thus it comes about that monarchy, although on 
LITTLE PRESENT ^ gToss anachroiiism in a country like 

SENTIMENT IN Britain, remains impregnably entrenched, lieing, 
indeed, like the weather, something that the 
average Englishman simply takes for granted. 
At a low ebb in popular respect a hundred years ago, because of a 
succession of weak or othervdse unworthy sovereigns, it has regained 
all that it had lost and is today indubitably popular. Such republican 
talk as one might have heard a couple of generations ago lias almost 
completely died away. Throughout tlic stormy years 1 909-1 1, when 
the nation was stirred as it had not been in decades on issues of con- 
stitutional reform, every proposal and plan took it for granted that 
monarchy would remain an integral part of the governmental sys- 
tem. In the general bombardment to which the hereditary House of 
Lords was subjected, hereditary kingship entirely escaped. In the 
early years of the World "War, some criticism was directed at tlie 
royal family because of what proved an ill-founded suspicion that 
the cotmt was the source of influences antagonistic to republican 
institutions in allied or other friendly states. But the misunderstand- 
ing passed, and the years of feverish republican e.xperiment on tlie 
Continent during and after the war left kingship as solidly buttressed 
in Britain as before. Of greatest significance is the fact that the Labor 
party, although long on record in favor of the abolition of the House 
of Lords, has never, as a party, advocated the suppression of British 
cingship. Individual Labor men have declared themselves republi- 
cans in principle; and at a party conference in 1923 a motion was in- 
tro need asserting that the royal family was no longer necessary as 
a part of the British constitution. To bring the issue to a head on the 
occasion mentioned, a vote was taken on the question, “Is republi- 
canism the policy of the Labor party?” — and the answer given was 
emphatically m the negative. More recently—during the civil-list 
debates in the House of Commons at the accession of George VI 
in 1936— Labor members made it clear that their party is definitely 
not republican. Equally with Conservatives and Liberals, Laborites 
consider that as long as the sovereign is content with the sort of 
occupies today national and representative, rather 
than personal and prmleged-the country will, and should, con- 
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tinue, as now, a “crowned republic.” ^ The only real dissenters are 
the Communists. 

^ In their Consthinion for a Socinlist Covimonwealth of Great Britain (p. 6i)— 
which, aithougii never officiaiiy endorsed by the Labor part)% gives a very good 
cine to Labor views on most subjects— Sidnej. and Beatrice Webb say: “If we pass 
from the constitutional theorj' of the text-books to the facts as we see them today, 
wiiat we have to note is tiiat the particular function of tlie British monarch— his 
duty as king— is not the exercise of governmental powers in any of its aspects, but 
something quite different, namely, the performance of a whole series of rites and 
ceremonies which lend the charm of historic continuity to the political institutions 
of the British race, and which go far, under present conditions, to maintain the 
bond of union between the races and creeds of the Commonwealth of Nations that 
still styles itself the British Empire.” The authors go on to say, however, that 
there arc some present social disadvantages (tendency to snobbishness, etc.) in 
the existence of monarchy, and that unless they arc removed, monarchy will become 
unpopular and perhaps “vety quickly disappear” (p. 109, note); and in the civil- 
list debates referred to above. Labor representatives declared their party’s desire 
to sec the monarchy brought “more closely into line with the general trend of 
national life.” In The King of England, George F (Garden City, 1936), the editors 
of the magazine Fortune concluded not only that George V (whose death occurred 
later in the same year) was Britain’s most truly successful and popular monarch in 
modern times, but that “not since the reign of James I has the British throne been 
safer than it is today, and never in its history h.as the British crown been more 
esteemed” (p. 5). Later on, Edward VIII, long popular as the Prince of Wales, 
gave promise of bringing kingship into even closer touch with the general mass of 
the people. His abdication, after less than a year on the throne, was by some 
thought to have weakened the monarchy’s position, but his successor commands 
the respect, if not the enthusiasm, of the nation, and no real harm appears to have 
been done. Cf. K. Martin, The Magic of Monarchy (New York, 1937) ; H. Bolitho, 
King Edward VllI (Philadelphia, 1937). 

Brief discu.ssions of the position of the sovereign in the governmental system in- 
clude E. P. Chase, “The Position of the English Alonarchy Today,” Anier. Polit. 
Sci. Rev., June, 1935; H. J. Laski, Parliatiientary Government in England (New 
York, 1938), Chap, viii; H. R. G. Greaves, The British Constitution, Chap, iv; A. L. 
Lowell, op. cit., I, Chap, i; and S. Low, Governance of England, Chaps, xiv-xv. 
More extended treatment will be found in W. R. Anson, Law and Custom of the 
Constitution (4th ed.), II, Pt. i. Chaps, i and v, and especially in A. B. Keith, The 
King and the hnperial Crown, cited above. AI. A'lacDonagh, The English King 
(New York, 1929), is a readable and informing volume. 
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The Ministry and the Cabinet 

T^ULL custody of the vast and growing powers of the crown has 
fallen, as we have observed, to the ministers. To a degree, the 
resulting duties are discharged by these officials acting singly in their 
several departments and offices; to some extent, they are performed 
collectively through the medium of the privy council and the cabi- 
net; in large part, they are carried out with the help of the army of 
public employees known as the permanent civil service. Four chap- 
ters will now be devoted to some description of this widely ramify- 
ing apparatus and its workings. 

THF PRTVV roTTNrTT casual obscrvet would hardly fix his atten- 

tion first upon an agency of such relative obscu- 
rity as the privy council. One who looked more closely, however, 
would find this curiously situated institution not only of rich signifi- 
cance historically, but — after its own manner — of genuine impor- 
tance today; neither ministry nor cabinet can be understood com- 
pletely without bringing it into the picture. Lineal descendant of 
the Great Council of the Nor man- Angevin kings, it is the latest form 
of royal council known to the law; and though long since crowded 
from the center of the stage by the rise of the cabinet, it is still the 
instrumentality through which great numbers of cabinet decisions 
are given legal effect. 

MFMRFRsmp Nowadays, the council consists of some 3 20 per- 

sons. The archbishops of Canterbury and York 
and the bishop of London belong to it; also higher judges and retired 
judges, many eminent peers (especially such as have held important 
administrative posts at home or abroad), a few colonial statesmen, 
and varying numbers of men of distinction in literature,^ art, science, 
aw, and other fields of endeavor, upon whom the crown has seen 
fit to confer membership as a badge of honor. Most councillors be- 
come such, however, by virtue of the practice of including in the 
group all members of every incoming cabinet. Indeed, it is only as 
a privy councillor that a minister can be required to take the historic 
oath of secrecy which the deliberative and advisory aspects of the 
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cabinet’s functions are regarded as entailingd Once a privy council- 
lor, a man normally remains such for the rest of his life; so that the 
bod)'^ ahva)'-s consists principally of present and past cabinet mem- 
bers. A mark of distinction of all members is the title of Right Hon- 
orable. 

The rise of the cabinet system has left the coun- 

iMEETINGS ... . . , , -1 r 

■ cil in a position such that — aside from commit- 

tee M'ork — its services are largely of a formal character. But this does 
not mean that they are inconsequential. Except when a new sover- 
eign is to be crowned, or some other solemn ceremony is to be per- 
formed, the general body of councillors is never called together. The 
majority either have never possessed governmental functions or have 
long since ceased to exercise them; rarely is anyone invited to attend 
a council meeting who is not an active cabinet member — at all events 
a minister — and in actual practice not more than four or five 
members are summoned for the purpose." But the meetings (20 or 
more a year) are meetings of the “privy council,” and all business is 
transacted in its name — more accurately, in that of “king-in-coun- 
cil,” since whatever is done is legally the work of the sovereign and 
councillors jointly, actually sitting together at Buckingham Palace 
or elsewliere.^ The Lord President of the Council is always in at- 
tendance, and also the clerk of the council, who issues the summons, 
and who since 1923 has served also as secretary of the cabinet. 

"What is there for these meetings to do? As a 
oRDCRS-iN- matter of fact, several things. The council may 

COUNCIL indeed have no discretion concerning some of 

them; but at all events they can be done in no other way. It is, for 
example, at council meetings that all ministers take their oath of 
office. It is also tliere that sheriffs are formally appointed. By all odds 
the most important matter, however, is the issuing of decrees and 
ordinances designated as “orders-in-council.” As will appear later, 
increasing numbers of administrative rules and regulations are 
promulgated independently by individual executive departments 
and other agencies.'^ But certain things are dealt with only through 
the medium of orders-in-council, and, in general, the more important 
orders, on whatever subject, are cast in this form. Prominent exam- 
ples are proclamations summoning, proroguing, and dissolving Par- 
liament; orders relating to the government of the crown colonies; 

’ For the text of this oath, see N. L. Hill and H. W. Stoke, The Backgrozmd of 
European Governments (New York, 1935), 41-4-- 

" Three suffice for the transaction of business. 

“ It has, however, been made possible in recent years for the council to function, 
under emergency conditions, without the sovereign’s presence. 

* See pp. 1 1 i-i 15 below. 
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orders granting royal charters to municipal corporations and other 
bodies; orders pertaining to the permanent civil service; war-time 
orders concerning such matters as neutral trade and blockade; and 
a great variety of orders issued in pursuance of authority conferred 
in more or less general terms in acts of Parliament dealing with such 
subjects as health and education. Of late, the total number of orders 
issued has been around 600 a year; in time of war, it runs considerably 
higher. 

Be it noted, however, that the privy council is 
THE COUNCIL NOT A longer a deliberative or advisory body; in- 

deed, it has not been such since before the days 
of Queen Anne. Its functions of this character have been absorbed 
to some extent by the departments, which have a good deal of leeway 
in determining not only what rules they shall severally promulgate, 
but what ones they shall carry to the council to be assented to and 
promulgated as orders. In larger degree, the council’s earlier delib- 
erative functions have passed to the cabinet. Upon matters of mo- 
ment, this body deliberates and frames policy. If by their nature the 
decisions arrived at require parliamentary action, they are taken 
thence to Westminster. If, however — as is frequently the case — 
orders-in-council will suffice, they are taken rather to the privy coun- 
cil. The cabinet decides that orders shall be issued, or that the sover- 
eign sliall be advised to act in a certain manner. But it does not, as 
a cabinet, issue orders; that is the business of the king-in-council, 
which has, to be sure, yielded its earlier deliberative and advisory 
functions (it does not even discuss the orders wliich it is asked to 
issue), but nevertheless remains the ultimate directing authority. 
COUNCIL Further evidence that the privy council still has 

COMMITTEES Vitality IS Supplied by the existence of a number 

of active and important council committees, 
r oremost among these is the judicial committee, created by statute in 
1833, and serving as a great quasi-tribunal which renders final judg- 
rnent (in the guise of advice to the crown) on all appeals from eccle- 
siastical courts, admiralty courts, and courts in India, the dominions, 
and the colonies.^ 

It is manifest, however, that, whatever may have 
, been true in earlier centuries, we must look be- 
yond the privy council to discover the men and 
agencies that carry on the public business at the 

Position of the Privy Council,'’ 
the Privy Council (London, History of 
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present day; and the quest soon brings us to the ministry and the 
cabinet. The names of these two institutions are sometimes used in- 
terchangeably; but they denote parts of the government that are 
properly to be distinguished from each other, and our first concern 
must be to see what the difference is. Broadly, the distinction is two- 
fold, i.e., as to (i) composition and (2) functions. The ministry 
consists of the whole number of crown officials who have seats in 
Parliament, are responsible to the House of Commons, and hold of- 
fice subject to the approval of the working majority in that body. 
It is this relation to Parliament — in other words, the political nature 
of their offices — that distinguishes those crown officials who are to 
be regarded as ministers from the far greater number who have no 
such character, forming instead the permanent civil service. Broadly, 
the ministers are those officers of the crowm who have to do with the 
formulation of policy and the supreme direction of carrying it out. 
Yet this is not precisely true, because there are ministers who have 
very little to do with policy, and others v'ho do not administer; 
which is tantamount to saying that the line which divides ministerial 
from non-ministerial offices has been drawn by usage, and even acci- 
dent, not by logic. 


COMPOSITION OF 
THE MINISTRY 


Looking over the list of ministers at any given 
time, one discovers four or five main groups or 
categories. The first is the heads, actual or nomi- 
nal, of the principal government departments, e.g., the Secretary of 
State for Foreign Affairs, the First Lord of the Admiralty, the Chan- 
cellor of the Exchequer, the Minister of Health, and the President of 
the Board of Education. Second, there are other high officers of state, 
who, however, are notin charge of departments, e.g., the Lord Chan- 
cellor, the Lord President of the Council, and the Lord Privy Seal. 
Third, there are parliamentary under-secretaries. Not all under- 
secretaries in the departments and offices are parliamentary under- 
secretaries. There are permanent under-secretaries, who are not 
ministers, are non-political, and compose the topmost part of the 
permanent service, unaffected in tenure by the ups and downs of 
politics and the rise and fall of ministries. The parliamentary under- 
secretaries (of whom at least one will be found in every important 
department) are specially useful as spokesmen of their departments 
in the branch of Parliament in which the department head, in any 
particular case, does not have a seat.^ A fourth small but important 


' British usage, unlike that in Continental countries having cabinet governments, 
permits a minister to speak only in the house to which he belongs. It is always 
desirable to have a spokesman also in the other house, and parliamentary under- 
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group of ministers consists of the government vTips in the House of 
Commons. These are now four in number — a chief whip and three 
assistant whips. All draw salaries by virtue of holding certain posts 
in the Treasury. But their actual work is chiefly as whips, and their 
salaries are justified mainly on the theory that by helping keep a quo- 
rum they enable supplies to be voted and the government to be kept 
running.^ Finally, a few officers of the royal household, such as the 
Treasurer and the Vice-Chamberlain, are still regarded as having a 
political character, and hence are ranked as ministers. Before the 
World War, the ministry as a rule numbered from 50 to 60. Between 
1914 and 1919, the creation of new departments and offices, made 
necessary by war-time exigencies, raised the total to above 90. Post- 
war retrenchment and reorganization, however, brought it down 
again to around 65. 


COMPOSITION OF 
THE CABINET 


The cabinet is quite a different matter. It con- 
sists at any given time of such members of the 
ministry as the prime minister (who is head of 
ministry and cabinet alike) invites into the select circle. All cabinet 
members are ministers, but not all ministers are cabinet members. 
One should hasten to add that in deciding upon the composition of 
his immediate official family the prime minister has considerably less 
option than the foregoing statement might be taken to imply, be- 
cause certain of the ministers occupy posts of such functional or his- 
torical importance that they can never be left out — except under 
abnormal circumstances such as led to the creation of the “war cabi- . 


net of 1915 and the MacDonald “national” cabinet of 1931.“ Such 
are the Chancellor of the Exchequer, the First Lord of the Admi- 
ralty, the ministers of health and labor, the eight “principal secretaries 
of state, ^ and (on grounds of prestige) the Lord President of the 
Council and the Lord Privy Seal. In all, the incumbents of as many 
as 12 or 14 positions may regularly expect cabinet membership. Be- 
yond this, it is for the prime minister to decide who shall be included, 
doing so he will be influenced by the aptitudes and suscepti- 
bilities of the remaining ministers, the importance of a given office 


secretaries are appointed with this in view. The Ministers of the Crown Act of loty 

n'nT f“ro*et'’tfZeT “ » t'vo, 

But they are unpaid, and of course do not 

sfe pp. 672r2§'belmv.^^ ministers. 

• OfficT^he Colnl'l War Office, the Dominions 

Office’. for Air, and the Scottish 
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INCREASED SIZE 


at the moment, party interests, and even considerations of geograph- 
ical balance. 

Like the ministry as a whole, the cabinet has 
never had a fixed number of members; and in 
both cases there has been a gradual increase, both in absolute num- 
bers and in the proportion of the members drawn from the House 
of Commons. Eighteenth-century cabinets contained, as a rule, not 
above seven to nine persons. In the first half of the nineteenth cen- 
tury, the number ran up to 13 or 14; the second cabinet presided 
over by Lord Salisbury, at its fall in 1892, numbered 17; and most of 
the time from 1900 to 1914 there were 20 members. The causes of 
this increase included pressure from ambitious statesmen for admis- 
sion, the growing necessity of giving representation to varied ele- 
ments and interests within the dominant party, the multiplication of 
state activities which called for the creation of new and important 
departments, and the desire to give every major branch of the ad- 
ministrative system at least one representative. As would readily be 
surmised, the result was to make the cabinet a somewhat unwieldy 
body, and from early in the present century there has been not only 
a steadily growing use of committees, but a tendency toward the 
emergence of a small inner circle bearing somewhat the same rela- 
tion to the whole cabinet that the early cabinet itself bore to the 
overgrown royal council. For years, this trend was viewed with 
apprehension by people who feared that the concentration of power 
in the hands of an “inner cabinet” would not be accompanied by a 
corresponding concentration of responsibility. British and foreign 
observers, however, agreed that the cabinet had come to be too large 
for the most effective handling of business. 

The AVorld War furnished opportunity fpr an 
THE WAR cABi- interesting experiment with a really small cabi- 
^ ^ net, although, of course, under quite abnormal 

circumstances. Experience soon showed that a cabinet of the usual 
proportions was incapable of the prompt and decisive action de- 
manded by the emergency, and in December, 1916, when Mr. Lloyd 
George assumed the premiership, a new “war cabinet” was called 
into being, consisting of only five persons — one Liberal, one Labor- 
ite, and three Conservatives.^ One of the five was burdened with the 
chancellorship of the exchequer, but the other four were left free to 

^ The cabinet being at that time unltnown to the law, no act of Parliament was 
necessar)', nor even a royal proclamation or order-in-council. Mr. Lloyd George 
merely invited five, and only five, ministers to join the new cabinet circle. For 
Lloyd George’s own account of the steps taken, see his War Memoirs, II, 979-1005, 
III, 1039-1065. 
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devote all of their time to shaping national policies for the period of 
crisis; and throughout the remaining war years, this emergency 
cabinet, increased in 1917 to six members (with an occasional sev- 
enth) wielded almost the powers of an autocrat. So long as the 
nation continued in imminent peril, the arrangement was accepted as 
unavoidable. Once an armistice had been declared, however, protest 
against “junto” government broke forth; and in midsummer of 1919 
a return to cabinet government on something like the old lines be- 
came inevitable.^ 

The task of reconstruction, however, raised some 
difficult questions. How many members should 
the reorganized cabinet be permitted to have? 
Should the recently introduced practice of keep- 
ing systematic records and making formal public reports be contin- 
ued? “ Should the coalition principle be adhered to, or should the old 
one-party basis be restored? Especially baffling was the problem of 
numbers. Even if only the ministers who were heads of departments 
were brought in, there would now be at least 30 members. But pre- 
war cabinets had never contained more than 22; that number had 
usually been considered too large; the experiences of 1914-16 had 
vividly demonstrated the disadvantages of a cabinet of great size; and 
a “machinery of government” committee set up by the Ministry of 
Reconstruction was urging that for the proper performance of its 
functions the cabinet should consist of not more than 12 — ^indeed, 
preferably 10 — members. Air. Lloyd George’s own idea M^as that 
only 1 2 of the most important department heads should be admitted, 
which would mean a cabinet of the same size as that over which 
Disraeli presided in 1874-80. He found it impossible, however, to 
keep within this limit, and as the new cabinet gradually took form in 
October, 1919, it steadily approached the proportions of pre-war 
days and finally attained a membership of 20. At no time thereafter 
did the number fall below 19 except in 1931, when Ramsay Mac- 
Donald, organizing his emergency “national” cabinet, reduced it 
temporarily to i o.^ 

In personnel, as we have seen, ministry and cabi- 
net differ in that the latter is an inner circle of the 
former, comprising, in these days, something like 
a third of the larger group. Functionally, they differ in that whereas 

' On the war cabinet, see R. Schuyler, “The British War Cabinet,” Polit. Shi. 
Qiiar., Sept., 1918, and “The British Cabinet, 1916-1919,” ibid., A-Iar., 1920. / 

" See p. 91 below. 

See p. 283 below. The number later rose to 20, and eventually to 23. 
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ministers as such have duties only as individual officers of adminis-., 
tration, each in his particular portfolio or less exalted station, cabinet j 
members have collective obligations, i.e., to hold meetings, to delib- ' 
erate, to decide upon policy, and in general to “head up” the govern- 
ment. They also play the most important role in the leadership of 
their party. Of course, all cabinet members are also ministers — 
“cabinet ministers,” they are sometimes called; and as such they (or 
most of them), like the rest, have departments to administer or other 
ministerial work to do. But the ministry as such never meets; it never 
deliberates on matters of policy; it is, indeed, misleading to speak of it 
as a “body” at all. In sum, the cabiaet.officer deliberates and advises; 
the privy councillor decrees; and the minister executes. The three 
activities are easily capable offibeing distinguished, even though it 
frequently happens that cabinet officer, privy councillor, and minis- 
ter are one and the same person. 

Before going farther, however, into functions 
and methods of work, it will be well to take some 
account of the way in which matters are handled 
when a cabinet resigns and a new one is to be in- 
stalled in its stead. At the outset, be it noted that at such a juncture 
the ministry as a whole also retires. Ministry and cabinet stand or 
fall together, even though the non-cabinet ministers may personally 
have had no part in creating the situation which made a change nec- 
essary. This is not illogical, because as a rule the shift comes on 
account of the cabinet losing the confidence of the House of Com- 
mons, and the ministers, after all, belong to the party Avhose leaders 
are yielding control. They are “political” officers, and they accept 
their posts in full knowledge that their fortunes are bound up with 
those of their more important colleagues. Even if a change of party . 
control is not involved, however, the rule applies; although in such 
a case the greater part of the ministers of all grades are likely to be put 
back in their old (or similar) positions. To ask how a new cabinet 
is made up is therefore tantamount to inquiring how a new ministry 
is brought into existence. 

The first step is the selection of the prime min- 
ister; for he is the head equally of both groups. 
And this brings us to the official who is by all 
odds the most powerful and important in the entire government — 
the only one who is worthy of being compared with the president in 
our American system. For some time after the cabinet took its place 
as an accepted part of the machinery of government, its members 
recognized no superior except the sovereign, whose position was 
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still such as to leave room for no other leadership. But when, after 
1714, the king stopped attending meetings and ceased in other re- 
spects to have much to do with the government, the group found 
itself leaderless, with the result that a sort of presidency developed 
from within its own membership. In time, what was hardly more 
than a chairmanship grew into a thoroughgoing leadership — in short, 
into the prime minister’s position as we behold it today. It is com- 
monly considered that the first person who discharged the functions 
of prime minister in the modern sense was Sir Robert Walpole, first 
lord of the treasury from 1715 to 1717 and from 1721 to 1742. The 
term “prime minister” was not yet in general use; Walpole disliked 
the title and refused to allow himself to be called by it. But that the 
function, or dignity, truly enough existed, there is an abundance of 
contemporary evidence to show. By the time of the ministry of the 
younger Pitt, organized in 1783, the prime minister’s place among his 
colleagues as primus inter pares not only was an established fact but 
was accepted as both inevitable and proper. The essentials of his posi- 
tion may be regarded as substantially complete when, during the later 
years of George III, it became regular usage that in making up a new 
ministry the king should simply receive and endorse the list of nomi- 


nees prepared and presented by the premier.^ 

We have already said thatfone of the important 
DESIGNATING THE which the king still performs is the naming 

of the prime minister; and, truly enough, when 
a premier goes to Buckingham Palace and places his resignation 
(along with that of his colleagues) in the king’s hands, the sovereign 
calls another political leader to the Palace and commissions him to 


make up a ministry — which is tantamount to appointing him prime 
minister. In earlier days, the king was likely to have some real choice 
in the matter; he could select as well as appoint. The person desig- 
nated must, of course, be a party leader who presumably could make 
up a ministry that would have the confidence and support of a work- 
ing majority in the House of Commons. He must, as Gladstone put 
it, be chosen “with the aid drawn from authentic manifestations of 


I public opinion.” But there might be two or three, or even half a 
dozen, eligibles; and the king could make his selection among them. 
The crystallization of the two-party system, however, coupled with 
the growth of party machinery, brought it about that each party 
almost always had a chosen and accepted leader, with the result that 


'T’,' prime-ministership is described more fully in J. A. R. Marriott, 

T/je /Mechmmn of the Modem State, II, 71-76. Curiously, no systematic history of 
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when one party went out and the other came in, the sovereign could 
not do othervdse than call upon the leader of the incoming party, 
however much his personal preferences might run in a different di- 
rection. On certain occasions — notably in 1852 and 1859 — Queen 
Victoria determined by her personal choice which of two or more 
prominent members of the dominant party should be placed at the 
head of a new ministry. But she failed in 1880 to prevent Gladstone 
from becoming premier, although she strongly preferred Lord Har- 
rington or Lord Granville; and never in the past sixty years or more 
has the sovereign been in a position to make a real choice. The emer- 
gence of Labor as a major party has, indeed, created a situation sug- 
gesting interesting possibilities. Two occasions have already arisen 
(in 1924 and 1929) on which no one party had a majority in the 
House of Commons, and it is conceivable that in such a situation the 
sovereign might have a chance to decide which of at least two party 
leaders should be entrusted with the premiership. The task might 
well prove onerous, and the decision fraught with weighty conse- 
quences. Few things are better assured, however, than that, even in 
the contingency mentioned, advice would reach the king which 
would mark out the proper path for him to take, and that no mon- 
arch in twentictli-century Britain would risk rocking the throne to 
its foundations by insisting upon a choice of liis own as against one 
that could be made for him.* 


HOW THE PRIME 
MINISTER IS ACTU- 
ALLY SELECTED 


Who, then, actually selects the prime minister? 
The answer is two-fold ^the country, at a general 
election, brings the party into power; the party 
singles out the man to be honored — a man, be it 


noted, who has been chosen party leader (and potential prime min- 
ister), not by the rank and file of the party, but by the party mem- 


bers in the House of Commons (along with usually a few other men 
of prominence in the party) in caucus assembled.) If by any chance 
the party does not have the man in readiness when the call comes, it 
takes prompt steps to select him. Thus, when in 1894 Gladstone 
somewhat precipitately retired from office on account of physical 


' As a matter of practice, the prime minister who is retiring suggests to the king 
—if, as almost invariably happens, he is invited to do so— the person marked out by 
the political situation to be successor. This, however, does not prevent the sover- 
eign from “feeling out” the situation directly by talking with other persons involved 
in it, at all events if (as in 1924) there is some question as to the decision that 
ought to be reached. On the entirely different conditions confronting the titular 
head of the state in France (and other Continental countries as well), see pp. 460- 
461 below. The relations of successive British sovereigns to the formation of minis- 
tries is treated historical!}" in A. B. Keith, The King and the Imperial Crown, 
Chap. vi. 
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infirmity, the Liberals in Parliament canvassed the question of 
whether the successor should be Sir William Vernon Harcourt or 
Lord Rosebery. They — more truly the cabinet — chose the latter, 
and he was forthwith appointed by the queen. He happened to be 
her personal preference, but that was not the deciding factor. Again, 
in 1922, when the Lloyd George coalition ministry resigned, Mr. 
Bonar Law accepted the premiership only tentatively until he should 
have been elected Conservative leader in succession to Mr. Austen 


Chamberlain, who had refused to break with Mr. Lloyd George.^ 
(The premier, duly commissioned, proceeds to 
^ ministers, deciding what post 

OTHER MINISTERS occupy, and, in cases where there is 

room for doubt, whether this man or that shall 
be invited into the cabinet.") Theoretically, he has a free. hand. In 
no direct way does Parliament control either his selection of men 
or his assignment of them to places; and he can be sure that whatever 
list he carries to Buckingham Palace will receive the routine — though 
indispensable — assent of the sovereign.| (Practically, however, he 
works under the restraint of numerous precedents and usages, to say 
nothing of the conditions imposed by the immediate party and pub- 
lic situation. He cannot be guided solely by his personal likes and 
dislikes; on the contrary, he must consult with this ambitious (per- 
haps unpleasantly aggressive) party leader, sound out that man for 
whom no place can be found except of a minor and perhaps other- 
wise undesirable sort, and plead with A to come in and explain to B 
why he niust stay out, and so at last arrive at a list vdiich will have 
the requisite qualities of prestige and coherence, even though a prod- 
uct, front first to last, of compromise. It is rarely as difficult to.make 
up a ministry in Britain as it is in France and certain other Continen- 
tal states, where ministries are always coalitions, and where not only 
the ministerial group itself, but also the party bloc which is to sup- 
port It, has to be built up out of more or less jealous and discordant 
e ements. In Britain, too, the statesman who is called upon to organ- 
ize a ministry is apt to have ample time in which to lay his plans, not 
on y because a change of ministries can usually be foreseen with 
reasonable certainty a good while in advance, but also because the 

that whenever the change comes 

CnriQpn ^ ^ handle the situation. 

C^sequemly, the making up of a new ministry is, as a rule, a matter 

^ See p. 278 below. 
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of only a few hours. Even so, it is a task of much delicacy — “a work,” 
as Disraeli once said, “of great time, great labor, and great responsi- 
bility.” A prime minister is fortunate who accomplishes it without 
incurring embarrassment for himself or his party. 

A'Vhat are some of the rules, traditions, and prac- 
AiEMBERSHip IN Considerations that the makers of ministries 

PREREQUISITE neccssary to take into account? i he first is 

that all ministers must have seats in one or the 
other of the turn houses of Parliament. This does not mean literally 
that every man ^ appointed to a ministerial post must at the time be 
actually in Parliament. If there is strong desire to include a person 
Avho does not belong to either house — and the reasons may arise either 
from party expediency or from general public advantage — he may 
be named, and may enter provisionally upon the discharge of his 
duties. But unless he can qualify himself with a seat, either by elec- 
tion to the House of Commons or (in cases of special urgency) by 
being created a peer, he must give way in a brief time.” With rare ex- 
ceptions, therefore, the prime minister selects his men from the 
existing membership of the two houses. 

Every ministry since the early eighteenth cen- 
tury has contained members of both the House 
of Commons and the House of Lords; even Mr. 
MacDonald found places for four peers in his 
Labor ministry of 1924 and for the same num- 
ber in that of 1929. Indeed, a statute which forbids more than six of 
the eight “principal secretaries of state” to sit in the House of Com- 
mons simultaneously in effect necessitates some distribution between 
the two, as does also well-established custom under which the Chan- 
cellor of the Exchequer regularly belongs to the House of Com- 
mons and the Lord Privy Seal, the Lord Chancellor, and the Lord 
President of the Council to the House of Lords. Beyond this, there 
is no positive requirement, in either law or custom; although there is 
a feeling that the Home Secretary should be in the House of Com- 


DISTRIBUTION 
BETWEEN THE 
TWO HOUSES OF 
PARLIAMENT 


^ Or woman; because nowadays women occasionally become ministers. A'liss 
Margaret Bondfield was the first such, in the capacity of parliamentar)^ secretary 
to the Ministr)’- of Labor in the MacDonald government of 1924. In the second 
MacDonald government, formed in 1929, Miss Bondfield was assigned the post of 
minister of labor, thus becoming the first woman to sit in a British cabinet. 

" The matter is usually handled through an arrangement, engineered by the 
prime minister, by which a loyal party member gives up his scat, thus opening the 
way for a by-election at which the provisional minister is voted into Parliament by 
his adopted constituents. The retiring member may be rewarded for his sacrifice 
by appointment to an office not requiring (indeed, probably incompatible with) 
membership in Parliament, or even by a peerage. 
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mons, and also an idea that the Foreign Secretary may most appro- 
priately be in the Elouse of Lords, where he will be less disturbed 
with embarrassing questions than in the popular chamber. To fill 
the various posts, the premier must bring together the best men he 
can secure — not necessarily the ablest, but those who will work to- 
gether most effectively — with only secondary regard to whether 
they sit and vote at one end of Westminster Palace or at the other. 
An important department whose chief sits in the House of Com- 
mons is usually represented in the House of Lords by a parliamen- 
tary under-secretary, and vice verse. 

Since the days of Walpole, who was himself a commoner, the 
premiership has been held approximately half of the time by com- 
moners and half of the time by peers. Lord Rosebery ( 1 894-95) and 
Lord Salisbury (1895-1902) were, however, the last premiers who 
sat in the upper house, and it is now generally conceded that enforced 
absence from the House of Commons, the principal theater of legis- 
lative and other activity, imposes an almost fatal handicap. Peer- 
ages for retired premiers are deemed fitting; witness the titles con- 
ferred on Air. Balfour and Mr. Asquith. But possession of a peerage 
militates against attaining the premiership; witness Lord Curzon, 
who, largely on this account, was passed over in 1923 in favor of 
Mr. Baldwin. Distribution of other ministers between the two houses 
has varied greatly, with, however, a steady tendency since the early 
nineteenth century to an increased proportion of commoners. 
Within the cabinet, as distinguished from the ministry as a v’^hole, 
members of the two houses were usually about equally numerous 
at the middle of the century mentioned; but of late commoners have 
preponderated, although not decisively (except in Labor cabinets). 

Peers have usually been more numerous in Conservative than in Lib- 
eral cabinets.^ 


THE PRINCIPLE OF 
PARTY SOLIDARITY 


A second general rule or principle which the in- 
coming prime minister must observe in making 
. . both a ministry and a cabinet is that of party 

solidarity. William III set out to govern with a cabinet in which 
Wings and Tories were deliberately intermingled. The plan did not 
work well, and during his reign and that of Queen Anne it was grad- 
ually abandoned in favor of cabinets made up with a view to party 
homogeneuy. To the end of the eighteenth century, men of differing 
political affiliations were indeed occasionally cabinet colleagues, as, 

mini?eL"ser'H 'f backgrounds of cabinet 

Amer Polit /‘^^synncl of the English Cabinet, 1801-19:4,” 

op. ch., 46-50 ■ ' ^ (^'^Pnnted m part in N. 1 .. Hill and H. Stoke, 



MINISTRY AND CABINET 


75 


for example, in the case of the famous “coalition” of Fox and North 
in 1 783. But gradually the conviction took root that in the interest of 
unity and efficiency the political solidarity of the cabinet group is 
indispensable. The last occasion (prior to the World War) upon 
which it was proposed to make up a cabinet from utterly diverse 
political elements was in 1812. The scheme was abandoned, and from 
that day to 1915 cabinets were regularly composed, not always exclu- 
sively of men identified with a single political party, but at all events 
of men who were in substantial agreement upon the larger questions 
of policy, and who expressed willingness to cooperate in carrying 
out a given program. From 1915 to 1922, the country experimented 
witli coalition governments; and under war-time conditions they 
were useful, if not indispensable. From 1931 to the present day 
(1939), furthermore, there has been a “national” government, 
headed until June, 1935, by Ramsay MacDonald and thereafter by 
Stanley Baldwin and Neville Chamberlain in succession, and consist- 
ing of members drawn from three different parties — not technically a 
coalition, but certainly bearing strong resemblance to one.’^ War- 
time coalition left a bad taste in the Englishman’s mouth; and only 
the fact that the “national” government has from the first been, 
to all intents and purposes, a Conservative government in disguise 
has rendered it any more palatable. There is still reason to believe 
that in more normal times it will again, as in generations past, be 
taken for granted that a new premier will draw his ministerial timber 
entirely, or practically so, from the resources of his own party. By 
and large, it remains true that as a recent interpreter of English gov- 
ernment remarks, “pary^-spirit supplies the driving-force of the 
whole machine.” - 


In selecting his colleagues, the prime minister 

OTHER coNSiDERA- jjjj events, when making up a regular party 

TioNs WHICH 'iHE ministry) works under still other practical limi- 
PRiME MINISTER tations. One of them is the well-established prin- 
account ciple that surviving members or past ministries 

of the party, in so far as they are in active public 
life and desirous of appointment, shall be given preferential consid- 
eration. There are always a good many of these veterans of the Front 
Opposition Bench, and as a rule they want to get back into office. At 
any rate, they would be offended if not given an opportunity to do 
so when their party returns to power. Then there are the young 
men of the party who have made reputations for themselves in Par- 


’ Sec pp. 282-287 below. 

" R. Muir, How Britain Is Governed (3rd ed.), 85. 
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liamcnr, and consequently have claims to recognition, A certain 
number of them must be taken care of. After all, the party will need 
leaders in years to come — men who have had long experience in offi- 
cial life — and its ministerial personnel must be continuously re- 
cruited from the ranks. Regard must be had also for geographical 7 
considerations; there must be ministers not only from England but 
from Scotland, North Ireland, and Wales. Different wings of the 
party must be given representation; disaffected elements must be 
placated. Social, economic, and religious groupings throughout the 
nation must be borne in mind. Other things being equal, too, men 
must be chosen who are good debaters, able platform speakers, and f, 
popular with the electorate.^ 

By no means the smallest difficulty is that of as- 
signing the ministers to individual posts in a rea- 
sonably appropriate way, and so that all will be 
at least moderately satisfied. Until of late, the 
first question was as to the post which the prime minister himself 
slmuld occupy. The premiership as such being formerly unrecog- 
nized by law, the incumbent could draw a salary only by virtue of 
occupying an office which was duly recognized and salaried; and 
such an office— carrying dignity and prestige, but entailing little or 
no administrative work — was usually found in the first lordship of 
the treasury. Lord Salisbury’s keen interest in international affairs 
led him, when prime minister in 1887-92, to assume the heavy bur- 
den of the Foreign Office; and Ramsay iVIacDonald occupied the 
same post during his first premiership (in 1924), partly because of 
the paramount importance of international affairs at the time, and 
partly because he had a wider acquaintance abroad and was better 
versed in diplomatic usage than any of his colleagues. With these 
exceptions, however, nearly all prime ministers in the past half-cen- 
tury have taken for themselves the treasury post mentioned.=^ Nowa- 
days, it is assumed, if not indeed required by law, that this shall be 
the practice; because, in prescribing a new salary scale (and inci- 
dentally givmg the prime-ministership legal recognition), the Minis- 
ters of the Crown Act of 1937 stipulated that a salary of £10,000 
shall be paid^“to the person who is prime minister and first lord of 
the treasury. So appropriate, and advantageous too, is the prime 

fn' ntTf such that Lord Salisbury, when on one occasion 

clubfn London ^ of principal Conservative 

feSing-dme^” resembled nothing so much as “the Zoological Gardens at 

with^lilfDrime ^^ombined the chancellorship of the exchequer • 

the pnme-mmistership, as did also Stanley Baldwin for a few months in 1923. 



MINISTRY AND CABINET 


77 


minister’s occupancy of the first lordship that the two positions have 
thus been definitely tied together.^ 

An incoming prime minister is, however, left with the task of fit- 
ting the persons whom he has chosen as colleagues into the places at 
his disposal; and usually this is not easy. Two or more of them may 
want, and have equally good claim to, the same position; some may 
insist upon posts for which the prime minister does not consider them 
vtU fitted; - some, on the other hand, may be reluctant to take places 
of specially arduous or hazardous character for which they have been 
singled out; some, when offered the only thing that is left for them, 
^will refuse in language that will leave the harassed premier, as Glad- 
stone once remarked, “ stunned and out of breath .” In the expressive 
simile of Lov'ell, the prime minister’s task is apt to be “ like that of 
cons tructing a figure out of blocks which are too numerous for the 
p urpose, and v'hich are not of shapes to fit - pcrfectly together.” ^ 
He will have to display much patience and tact, often in the end 
subordinating his own preferences to the inclinations and suscepti- 
bilities of his future colleagues.* 


FORMAL APPOINT- 
MF.NT AND AN- 
NOUNCI'MENT 


The list finally completed, or at least substanti- 
ally so, the prime minister submits it to the king, 
by whom, in law, the final appointments are 
made; and an announcement forthwith appears 
in the official publicity organ of the government, the London 
Gazette, to the effect that the persons listed have been chosen by the 
crown to occupy the posts with which their names are bracketed. 
Formerly, there was no mention of the cabinet; for the cabinet was 
unknown to the lav^ and membership in it came merely by informal 
invitation. The logic of the political situation was, however, usually 


’ See p. 96 below. Under terms of the act mentioned, most heads of depart- 
ments receive £5,000 a year, though a few only £3,000 or even £2,000. Parliamentary 
under-secretaries get from £1,200 to £3,000, and the junior lords of the Treasury 
£r,ooo. An)'' minister sitting in the cabinet, however, is entitled to receive £5,000 
during such service; if his regular salary is less than that amount, the deficiency is 
made up so long as he remains a cabinet member. For the text of the Ministers of the 
Crown Act, see R. K. Gooch, Source Book, 146-153; and cf. H. J. Hene.man, 
“A'linistcrs of the Crown and the British Constitution,” Avier. Polit. Sci. Rev., Oct., 

' 937 - 

- When, for example, the second Labor government was made up m 1929, Mr. 
A'lacDonald did not want Air. Arthur Henderson at the Foreign Office, but M'as 
nevertlielcss obliged by the latter’s insistence to place him there. 

“ Op. cit., I, 57. Cf. AL AlacDonagh, Book of Parliament, 148-183. On the minis- 
ters as amateurs, see pp. 119-121 below. 

‘ It is possible to leave a minister “without portfolio,” i.e., without assignment 
to any specific post. Except in war-time, however, this is rarely done. There were 
10 such ministers benveen 1915 and 1921. 
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so plain that enterprising gentlemen of the press could pretty well 
guess in advance who the members of the cabinet were to be and in 
what particular office this statesman and that would find his chance 
to serve the country. Nowadays — under provision of the Ministers 
of the Crown Act — the ministers Mdao are to sit in the cabinet are 
duly announced in the Gazette} 

^ The process of making up a ministry and cabinet is commented on from vari- 
ous angles in A. L. Lowell, op. cit., I, Chap, iii, and H. Finer, Theory and Practice 
(j[ Modern Government, II, 956-960, and is described at length, with a wealth of 
historical allusions, in W. I. Jennings, Cabinet Government (New York, 1936), 
Chaps, ii-iii. Much interesting information will be found in C. Bigham, The Prime 
Ministers of Britain, 1721-1521 (London, 1922). A complete list of prime ministers 
since 1721 is printed in Const. Year Book (1939); also of ministries since 1824, with 
the principal members of each. 



CHAPTER V 


The Cabinet at Work 


THt; cAniNrr s 
IMPOKTANCE 


W RITERS on the British constitution have employed many 
colorful plirases to suggest die importance of the cabinet. 
Bagehot terms it “the hyphen that joins, the buckle that binds, the 
e.xecutive and legislative departments together”; Lowell calls it “the 
keystone of the political arch” ; Sir John Marriott refers to it as “the 
pivo t round whic h tite whole political machine ry revolves”; Ramsay 
Muir speaks ot it as ' the ste^ng- wheel ot the ship of state .” To be 
sure, Gladstone foun^he center ot the British system — “the solar 
orb round which the other bodies revolve” — in the House of Coiu- 
mons; Sidney Low presents the cabinet, as from 
the legal point of view, “only a committ ee of th e 
privy cotinciL and its "members merely Tdis 
Majesty’s servants’ ”; and Sidney and Beatrice Webb describe the : 
g oyernment a s being ca rried on, in fact, “ not by the cabinet, nor 
even bv th cindivid ual ministers, but by the civil servic e,” Never- 
theless, as wc shall sec, the cabinet has gained sharply at the expense, 
of the House of Commons since Gladstone wrote; ^ and notwith- 
standing that the civil service nowadays receives more nearly the 
recognition that is its due, the central position in the political picture 
is still held by the group of cabinet ministers. 

To start with, the cabinet is, to all intents and. 
purposes, the working executive. To be sure, the 
day-to-day enforcement of law is directed, and 
other duties of an executive nature are per- 
formed, by the ministers in charge of the various departments. To 
be sure, too, the decisions of the cabinet as such will in many cases 
become effective only when cast in the form of orders-in-council, or 
even of statutes. Ministers, in their individual capacity, may, how- 
ever, be guided in Avhat they do by what are in effect cabinet instruc- 
tions; and orders-in-council are, as we have seen, only cabinet deci- 
sions given legal form by the king-in-council, v^hich, as we also have 
seen, is nominally a superior authority but actually, as it operates, a 
group of cabinet officers meeting in the presence of the sovereign 

’ See pp. 254-256 below. 


THE CABINET 
AS WORKING 
EXECUTIVE 


79 



So GREAT BRITAIN 

and, ill a purely routine way, putting the final stamp of authority 
upon what the cabinet as a whole has advised. Historically and 
legally, the executive may, truly enough, be the crown. But the 
chief instrumentality through which the crown opciates in framing 
national policy and carrying it into effect is tlic cabinet ministers. 

A hundred years ago, the cabinet, indeed, drew 
THE cAiiiNET AND importance mainly from its executive fiinc- 

LEGisLATioN howevct, it lias come to have 

so much to do with legislation that a careful observer lyas been moved 
to remark, without a great deal of exaggeration, that it is the cabinet- 
that legislates, with the advice and consent of Parliament. T. lie mere 
fact that cabinet members have scats in one or tlic other of the two 
houses is, of itself, the least important aspect of the matter. 1 he main 
consideration is that — as will be explained more fully when we come 
to deal with the processes of legislation — the cabinet ministers guide 
and control the work of Parliament, in both branches, in a fashion 
with v’hich there is nothing to compare in the United States (save in 
very unusual situations such as tliat existing during the first year of 
Franklin D. Roosevelt’s presidency), and in a degree quite un- 
matched even in France, Belgium, and other countries having cabi- 
net systems of government. They prepare the Speech from the 
Throne in which the condition of national affairs is reviewed and a 
program of legislation set forth at the opening of every parliamen- 
tary session; they formulate, introduce, explain, and urge the adop- 
tion of legislative measures upon all manner of subjects; even tliough 
bills may be presented in both houses by non-ministcrial members,: 
measures of a controversial nature, or of importance for other rea- 
son, rarely receive serious attention unless they have originated with, 
or at all events have the active support of, the cabinet. For weeks at 
a stretch, the cabinet demands, and is allowed, practically all of tlic 
time of the I louse of Commons for the consideration of the meas- 
ures in which it is interested. In short, the cabinet ministers make 
decisions and formulate policies on all weighty matters requiring 
legislative attention, and ask of Parliament only tliat it tak'C M'hat- 
ever action is requisite to make these decisions or policies clTcctivc. 
So essential is it that the ministers have the confidence and support 
of the popular legislative branch that normally any serious rebuff 
or check at its hands leads forthwith to a readjustment designed to 
restore harmony, i.e., a change of ministry, or even the election of 
a new FIousc of Commons. 

The cabinet has sometimes been described as a committee of Par-* 
liament a committee chosen, as Bagehot bluntly puts it, to rule the 
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A\^HEELS WITHIN 

■wheels” 


nation. It is, of course, not a committee in any ordinary sense. Parlia- ,, 
ment does not appoint it; and, far from having bills referred to it like ■' 
a committee of the usual sort, it is itself the origi- 
nator of most bills that assume much public im- 
portance. Nevertheless, its members are drawn 
from the membership of Parliament, and they constitute a sort of 
parliamentary inner group or circle recognized and accepted as an 
agency of leadership — endowed, it is true, with large initiative, but 
yet deriving its power primarily from its parliamentary setting or 
connecton. Allowing for exceptional intervals such as the eclipse of 
the bi-party system has produced in the past decade, the basic feature 
of the system is rule by party majority; and within the party majority 
the power that governs — in party matters and in public affairs alike 
— is the group of leaders forming the cabinet. As Lowell puts it, the 
governmental machinery^'is one of wheels within wheels; the outside 
ring consisting of the party that has a majority in the Plouse of Com- 
mons; the next ring being the ministry, which contains the men who 
are most active within that party; and the smallest of all being the , 
cabinet, containing the real leaders or chiefs. By this means is secured 1 
that unit}'’ of party action which depends upon placing the directing 
power in the hands of a body small enough to agree, and influential 
enough to control.” ' ) 

Under what conditions, and by what methods, 
does the cabinet perform its multifarious tasks? 
First of all, it must operate at all times in con- 
formity with the hard-won rule of ministerial 
responsibility. With a few formal and negligible 
exceptions, every act of the crown must be countersigned by at least 
one minister, who thereby assumes responsibility for it. But what 
does it mean to be “responsible”? Two things, chiefly: ( i ) liability 
before a court of law in case an act is alleged to be illegal, and ( 2 ) 
accountability to the House of Commons — on political, as distin- 
guished from juridical, lines — for the reasonableness and desirability 
of what is done. The first form of responsibility is a matter of law — 
unwritten, indeed, but nevertheless law; the second is one of the 
great conventions which has made the constitutional system what it 
is. From the principle that ministers are answerable to the popular 
branch of Parliament for every policy that they embark upon, and 
for ever}'- action that they take, has flowed the cabinet, or parliamen- 

^ Government of England, I, 56. The place of the cabinet in the governmental 
system as a whole, and especially the causes and results of the cabinet’s greatly 
increased powers in recent times, will be described more fully in Chap, xiv below. 
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ORIGINALLY IN- 
DIVIDUAL 


tary, system, which, in turn, is Britain’s primary contribution to 
modern political practice. 

Before the days of the cabinet system, ministerial 
RESPONSIBILITY responsibility was individual rather than collec-. 

tive; and where it involves only legal accounta- 
bility for acts performed, it is still so; a minister 
acting in an illegal manner may be proceeded against at law singly 
and subjected to penalty. For a good while after the cabinet became 
a recognized institution, responsibility to the House of Commons 
for policies and acts involving questions only of policy, and not of 
legality, was also essentiall}^ individual. In the old days, ministers had 
sometimes been impeached and removed from office by parliamen- 
tary action because of their policies, even though admittedly legal; 
that, indeed, was the only way of getting rid of them if the king" re- 
fused to dismiss them. In the eighteenth century, impeachment be- 
came unnecessary and obsolete, because the new relation of ministers, 
and Parliament after 1 689 presumed a continuous responsibility on 
the part of the former, grounded upon a sort of “gentlemen’s agree- 
ment” to the effect that if a minister could not keep the respect and 
support of a House of Commons majority, he should have the good 
sense and common decency to resign. But even this responsibility 
was, for a good while, as has been said, only a personal, or individual, 
matter; a minister might incur opposition compelling him to vacate 
his post without necessarily dragging down the others. 

RUT RErnMR.; Under these conditions, there Avas, to be sure, a 

COLLECTIVE Cabinet, but no “cabinet system”; for the essence 

of a cabinet system is a solidarity, a “common 
front, of the cabinet (indeed, of the entire ministry in a system like 
the English in Avhich cabinet and ministry are not co-extensive in 
personnel) such that the members pursue an integrated policy for 
which dl accept responsibility and on which they stand or fall to- 
gether. It was in the last quarter of the eighteenth century that 
Britain arrived at this final stage, the first ministry to bow as a body 
before a hostile House of Commons being that of Lord North in. 
1782. From this period onward, ministerial responsibility was not 
only individual but also collective, and nearly three-quarters of a 
century hai^e now passed since a cabinet minister retired sino-ly be- 
cause of a hostile parliamentary vote. This does not mean, of course, 
that no minister ever leaves office unaccompanied because of being 
under hre. In the first place, a minister may be dismissed by the kina, 
on reqriest of the prime minister, because of official indiscretion or 
miscon uct. m 1922, Mr. E. S. Montague Avas dismissed as secretary 
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for India for making public an important state paper without con- 
sulting his colleagues, and in 1936 Colonial Secretary J. H. Thomas 
found it necessary to resign because of having betrayed budget se- 
crets. In the second place, a minister may have incurred so much 
public or parliamentary displeasure (or both) that he would very 
likely be visited with formal censure by the Commons if he did not 
forestall such action by retiring; in 1935, Foreign Secretary Hoare 
resigned because of nation-wide disapproval of a proposal made by 
himself and Premier Laval of France with a view to ending the Italo- 
Ethiopian Avar. But the point is that when a minister falls into such 
a predicament, he is not left by his colleagues merely to sink or swim^ 
vdiile they look on from the distant shore. Either they jump in and', 
push iiiin under, or they haul him into their boat and accept his fate 
as their own; in other words, they repudiate him and throw him out 
before his troubles drag tiiem down, or they rally to his support and 
make common cause ^\•ith him. The latter course is pursued far more 
frequently than the former — so much so that cabinet solidarity, and 
tliercfore collective responsibility, may normally be taken for 
granted. Behind closed doors, cabinet members may make wry faces 
because of men and measures that they are called upon to support in 
public. But only rarely does the cabinet seek, before the House of 
Commons and the world, to disclaim responsibility for what is done 
by any of its members in its (nominally, the crown’s) name. 

There are at least four ways in which a ruling 
majority in the House of Commons may manifest 
its displeasure with a cabinet, and thus bring to 
a head the question of its continuance in office. 
It may pass a simple vote of “want of confidence,” thereby express- 
ing disapproval of general policy. It may pass a vote of censure, 
criticizing the cabinet, or some member thereof, for some specific 
act. It may defeat a measure which the cabinet has sponsored and ■ 
refuses to abandon. Or it may pass a measure but amend it in ways 
that the ministers are unwilling to accept. The cabinet is not obliged 
to pay any attention to a hostile vote in the House of Lords; but 
when any one of the four forms of action enumerated is taken in the 
popular chamber, the prime minister and his colleagues must nor- 
mally do one of two things: resign or appeal to the country. If it is ' 
clear that the cabinet has lost the support, not only of Parliament, but 
of the electorate, the only honorable course for the ministers is to 
resign. If, on the other hand, there is doubt as to whether the parlia- 
mentary majority really repre.sents the country upon the matter at 
issue, the ministers may very properly “advise,” i.e., request, the sov- 
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ereign to dissolve Parliament, which, of course, brings on a general 
election. In such a situation the ministers tentatively continue in 
office. If the election yields a majority prepared to support them, 
the ministry is given a new lease on life. If, on the other hand, the 
new parliamentary majority is hostile, no course is open to the min- 
isters save to retire, either immediately or upon suffering an actual 
defeat (generally on the reply to the Speech from the Throne) when 
the new parliament begins to work. It is usual in such cases for the 
ministers to hand over their seals of office as soon after the polling 
as they can put business in shape for tlieir successors. The first Con- 
servative government of Stanley Baldwin, however, defeated in the 
elections of 1923, patriotically tided over the exceptionally unsettled 
interval Avhile the ^dctors v^ere deciding upon their course of action 
and allowed itself to be ousted by a technical defeat after Parliament 
met. 


It is hardly necessary to say that a cabinet may save itself by aban- 
doning a bill the defeat or emasculation of which is in certain pros- 
pect, or by accepting amendments offered from the floor; also that 
some ministries are more “thick-skinned” than othens, \.e., more dis-i 
posed to bear up under rebuffs without making them grounds for 
resignation or a dissolution — a characteristic displayed notably by the 
Lloyd George coalition government during the two or three years 
preceding its collapse in 1922. Indeed, a survey of the political his- 
tory of recent decades v^ould show that cabinets rarely resign with- 
out giving themselves the benefit of the chance that goes Muth a na- 
tional election. They like to think that the country is behind them 
e^'^en though the House of Commons is not; and sometimes the out- 
come shows that they were right.* 

Turning to the' way in which the cabinet carries . 
on its work, three main features appear, /’.e., the 
^^^•^^rship of the prime minister, the use of com- 
mittees, and the activities of the secretariat. How the prime minister 
comes by his office and how he selects his colleagues have been de- 
scribed above. Something further, however, may be said about his 
duties, and especially his relations with the other ministers, the sov- 
ereign, and Parliament. 

In his relation to the ministers generally, the prime minister is often 
described by the phrase primus inter pares, the intention being to em- 

of tl^ *%situation w!icn a cabinet that has the confidence 

policy or V* « sort of referendum on a 

policy or measure on which it wants a clear mandate from the people This is not 

ttrsucT:^^ government i7i;t showrthat to 

s>ucn a step may mean to court disaster. 
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I. THE PRIME 
MINISTER: 


phasize that, notwithstanding greater importance and unique func- 
tions, he is, after all, not a different order of political being, like the 
German chancellor (under both Empire and Re- 
public),^ but only one of a group, fundamentally 
on a footing with the others. Formerly, there 
was, in the eye of the law, no o^ce of prime minister at all; none had 
ever been created, and no salary was attached; the person who bore 
the title received pay from the state only by virtue of the secretary- 
ship or similar post which he held. To be sure, in 1878 the term 
“prime minister” made its appearance in a public document — in the 
opening clause of the Treaty of Berlin, in which Lord Beaconsfield 
was referred to as “First Lord of Her Majesty’s Treasury, Prime' 
Minister of England”; and for social purposes, the prime minister as 
such was given definite rank by an act of 1906 fixing the order of 
precedence in state ceremonials and assigning him the position of ■ 
fourth subject of the realm. Even yet, however, his powers and 
functions are nowhere legally defined, being instead merely recog- 
nized and accepted for what they are after two centuries of historical 
development. From at least the time when the Ministers of the 
Crown Act of 1937 definitely assigned him a salary (though still only 
in conjunction with the first lordship of the treasury), he may be re- 
garded as having been on a positive legal footing. But it still is true, 
as Gladstone once remarked," that nowhere in the world is there a 
man who has so much poM^er with so little to show for it in the way 
of formal prerogatives.^ 

“First among equals” the prime minister un- 
A. SUPERIORITY OVER (^Qubtcdly is. Rather better is Sir William Ver- 
OTiiER MINISTERS Flarcourt’s phrase, inter Stellas Inna viinores, 

or John Motley’s expressive figure, “thejeeystone of the cabinet 
arch.” For, within ministry and cabinet alike, the premier is the key ■ 
man, even if not always the outstanding personality.'* He has put the 


* See pp. 616-617, 685-688 below. 

- Gleanings of Past Years (New York, 1889), I, 244. 

“ Outside of Continental dictatorships, at all events. 

* The concept of the prime minister as merely primus inter pares — after all, a 
very mild phrase— has so dominated the older treatises on English government that 
the official’s real power and importance have been verj’- inadequately appreciated. 
A corrective is applied in Ramsay Muir, How Britain Is Governed (rev. ed.). 
Chap. iii. The phrase primus inter pares, Mr, Muir asserts, “is nonsense, as applied 
to a potentate who appoints and can dismiss his colleagues. He [the prime minister] 
is, in fact, though not in law, the working head of the state, endowed with such a 
plenitude of power as no other constitutional ruler in the world possesses, not even 
the president of the United States” (p. 83). A dramatic illustration of the unique 
powers of the prime minister was afforded by Mr. Baldwin’s handling of the situa- 
tion culminating in the abdication of Edward VllI in 1936. The cabinet as a whole 
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other ministers where they are. He exercises a general surveillance 
and coordinating influence over their work. He presides at cabinet 
meetings, and counsels continually with individual members, encour- 
--mg, admonishing, advising, and instructing. He irons out difficul- 
s arising between ministers or departments. If necessary, he can 
quire of his colleagues that they accept his views, with the alterna-' 
/e of his resignation or theirs; ^ for it is tactically essential that the 
ibinet, however divided in its opinions when behind closed doors, 
aall present a solid front to Parliament and the world.- Indeed, he 
;an, and as we have seen occasionally docs, request and secure from 
;he sovereign the removal of a minister for insubordination or indis- 
cretion. He is, and is expected to be, t!ic leader of the ministerial 
group; as its chief spokesman, he will have to bear the brunt of at- 
tacks made upon it; and it is logical enough that his authority shall be 
disciplinary as well as merely moral. It goes without saying, how- 
ever, that in all this he must not be overbearing, or harsh, or unfair, 
or tactless. His government will at best have enough obstacles to 
overcome; its solidarity must not be imperilled or its morale lowered 
by grudges or injured feelings within its ranks.''^ 


was consulted only casually, and sometimes only after important decisions had 
been reached. For a full account, sec W. I. Jennings, “The Abdication of Edward 
VIII,” PoHtica, Mar., 1937. 

^ A good illustration is afforded by the circumstances of the break-up of the 
Labor government in August, 1931. See p. 282 below. On this occasion. Prime 
Minister MacDonald, after conferring with the king, demanded the resignation 
of all the ministers. 

“ There have been instances in which a cabinet member has resigned rather 
than accept a policy advocated or supported by the prime minister. A recent 
case of the kind was the resignation of Alfred Duff Cooper as First Lord of the 
Admiralty in 1938 in protest against Prime Minister Neville Chamberlain’s foreign 
policy. Lord Palmerston, when prime minister, once said that his desk was full of 
Mr. Gladstone’s resignations, though as a matter of fact the difficulties were alwa}'s 
ironed out. In 1932, Mr. Baldwin’s “national” government tried the experiment of 
permitting three unconverted free-trade members to oppose the government’s 
protective tariff policy in the House of Commons. After a few months, the plan 
ended, however, in the resignation of these members. See N. L. Hill and H. W. 
Stoke, op. ck., 58-64. Sooner or later, a minister who finds himself unwilling to 
share responsibility for everything with which the cabinet is identified finds also 
no course open to him except to resign. 

^ The question of the extent to which the prime minister may impose his per- 
sonal will upon his colleagues as a group is more or less an open one, although the 
general principle that he shall not override their wishes is clear. - There have been 
instances in which the prime minister publicly announced an intention to ask for 
a dissolution of Parliament when the cabinet was not agreed upon the plan. The 
-mofet familiy was Mr. Baldwin’s historic announcement at Plymouth in 1923. Most 
precedents indicate, however, that such a decision must be reached by the cabinet 
as a whole and not by the premier alone. On txvo occasions, Gladstone, when prime 
minister, tyanted a dissolution, but the cabinet was opposed, and no dissolution 
rook place.' 
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The prime minister is the principal — and at times 

B. RELATIONS WITH ^11 1 1 r • • l 

the only — channel or communication between 

THE SOVEREIGN , i • 1 i • 1 

the cabinet and the sov'^ereign. I o be sure, every 
minister who is head of a department has a legal right of access to the 
sovereign; and on more than one occasion Queen Victoria had deal- 
ings with individual ministers behind the back of a chief (notably 
Gladstone) Avhom she disliked. Nowadays, this latter practice — 
regarded, indeed, as unconstitutional, except as relating to matters of 
a purely departmental character — has been largely discontinued, and 
with rare exceptions the right of individual access is waived, so far* 
as important public business is concerned, in favor of the prime min- 
ister, to the end that he may be able to put government affairs before 
the sovereign in a consistent and systematic manner. Frequent con- 
ferences at Buckingham Palace and elsewhere give the prime minister 
opportunity to report on the progress of discussion in the cabinet and 
of debate in Parliament; and in busy periods these conversations are 
supplemented by daily letters. 

In the branch of Parliament of which he is a mem- 


c. 1 osiTioN IN jjg prime minister also represents the cabinet 
as a whole m a sense which is not true of any of 
his colleagues. He irfooked to for the most authoritative statements 
and explanations of the government’s policy; he speaks on most im- 
portant bills; and at crucial stages he commonly bears the brunt of ' 
debate from the government benches. A prime minister who belongs 
to the House of Commons is, of course, more advantageously situated 
than one who sits in the House of Lords. The latter must trust a 


lieutenant to represent him and carry out his instructions in the place 
where the great legislative battles are fought; and this lieutenant, the 
government leader in the Plouse, tends strongly to draw into his own 
hands a part of the authority belonging to the cabinet’s nominal head. 
During Lord Salisbury’s last premiership, this difficulty was largely 
obviated by the fact that the government leader in the lower cham- 
ber was the prime minister’s own nephew, Mr. Balfour. But, as GladT 
stone once wrote, “the overweight of the House of Commons is apt, 
other things being equal, to bring its leader inconveniently near in 
power to a prime minister who is a peer.” It is, indeed, exceedingly 
doubtful whether there will ever again be a prime minister without a ■ 


sear in the popular branch. 

It goes without saying that the prime minister 
D. HEAVY BURDENS hard-workcd and always pressed for time. He 



must go through innumerable papers, supervise endless correspond- 
ence, receive a steady stream of callers on more or less important 
public business, confer with individual ministers, visit and submit 
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reports to the sovereign, hold cabinet meetings, and as if that were 
not enouo-h— spend much of almost every day when Parliament is in 
session either on the Treasury Bench (assuming that he is a member 
of the House of Commons) or in his private room behind the 
speaker’s chair, ever ready to answer questions, to plunge into debate 
in defense of the government’s policy, and to decide points of tactical 
procedure put up to him by his lieutenants. Social demands have to • 
be met also; and groups of constituents will occasionally expect to be 
taken to the public galleries or invited to tea on the Terrace over- 
looking the Thames. Small wonder that in 1924 the broad shoul- 
ders of Ramsay MacDonald drooped under the double load of the 
premiership and the secretaryship for foreign affairs; or that Glad- 
stone was moved to remark, some 50 years ago, that these two offices- 
cannot be combined successfully! 

Few, if any, positions in the world carry with them greater power 
than the British prime-ministership. This does not mean, however, 
that all British prime ministers have been, in practice, equally power- 
ful; on the contrary, like presidents of the United States, the premiers 
have differed widely in both power and (what comes to pretty much 
the same thing) influence. In the first place, some have been strong, 
dominating personalities — men of the type of the Pitts, Peel, Disraeli, 
Gladstone, Lloyd George — while others have been mediocrities, 
such as North, Newcastle, Liverpool, and Campbell-Bannerman. 
In the second place, those who, like Salisbury and Ad acDonald, have 
tried to carry the premiership along with another important office 
have been unable to realize the possibilities of either post to the full. 
Furthermore, the growth of the number of departments and minis-" 
terial offices — the sheer spreading out of the field covered by the 
government — has so augmented the task of supervision as to make it 
increasingly difficult for the prime minister to wield control as in 
earlier and simpler days. Finally, as Palmerston once lamented, the 
premier’s practical power and importance in his government inevi- 
tably tend to be diminished when the principal offices are filled by 
conspicuously energetic and able men. On the whole, however, the 
office of prime minister is, as a former incumbent has remarked, 
.‘Svhat its holder chooses to make it.” ^ 

’ Lord Oxford and Asquith, Fifty Years of Parliament (Boston, 1926), II, 185. 
For an interesting summary of the characteristics of the 40 British prime ministers 
from t^^alpole to Neviiie (Chamberlain, see IV. B. Munro, Governments of Europe 
, 1 . 85-88; and for the best full treatment of the subject, C. Bigham, The Prime 

‘ 0/ Britain, (London, 1922). On the prime ministership in gen- 

eral, see \\ . 1 . Jennings, Cabinet Government, Chap, viii; and cf. S. Herbert, “The 
Iremicrslup and the Presidency,” Economica, June, 1926. 
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Like most bodies of even 20 to 25 people, the 
cabinet finds use for committees. There is no 
fixed and regular committee system; but numer- 
ous special committees, e.g., on education, public health, etc., are set 
up from time to time as need arises, and at least one such committee 
— on “home affairs,” which in practice means recommending gov- 
ernment business for a session and considering the technical, or 
drafting, aspects of all government bills — is referred to as “perma- 
nent,” Committees usually consist of three or four cabinet members 
most interested in, or best qualified with respect to, a given field of 
activity; their sittings, particularly in the case of the home affairs 
committee, may be attended by ministers who are not in the cabinet; 
they are expected to study whatever matters are referred to them, 
with the aid of departmental experts, and perhaps of non-official 
advisers as well; and the recommendations which they make, espe- 
cially if offered with practically unanimous backing, are very likely 
to be adopted by a preoccupied and less informed cabinet. As time 
goes on, the use of committees, once deplored as tending to weaken 
collective counsel, will probably be extended,^ 

When Parliament is in session, regular cabinet 
3. CABINET meetings are held once or twice a week, during 

MEETINGS morning and early afternoon hours so as not to 

conflict with the sittings of the houses. Special meetings may be 
called by the prime minister; indeed, in tense periods the members 
are likely to be brought together once a day or even oftener. When, 
however, Parliament has been prorogued, meetings are at lengthier 
intervals, at the prime minister’s discretion." In earlier days there 
Avas no regular meeting place. “I see them [the cabinet ministers],” 


^ The Committee of Imperial Defense, of which one frequently hears, is not 
technically a committee of the cabinet, but functions substantially as such. Embrac- 
ing the prime minister as ex officio chairman and such other persons as he may 
designate— usually the political and technical heads of the seyeral defense services, 
the Chancellor of the Exchequer, and the secretaries of state for foreign affairs, 
the colonies, and India, and also representatives of the dominions as occasion re- 
quires— it and its subcommittees investigate, report, and recommend on all defense 
questions. See W. I. Jennings, Cabinet Government, 240-246. From 1925 to 1930, 
a committee on scientific and civil research, consisting of the prime minister and 
such other persons as he chose to designate, was in a generally similar position, and 
the same is true of the Economic Advisorjf Council which replaced it. See p. 1 10, 
note 2, below. 

= In 1920, there were 82 cabinet meetings, and in 1921, 93. The number was some- 
what smaller in succeeding years, e.g., in the year ended March 31, 1923, when it 
was 62. In addition, there were in the last-mentioned period 159 meetings of cabi- 
net committees and 134 meetings of the Committee of Imperial Defense and its 
subcommittees. 
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PRIVACY OF 
PROCEEDINGS 


wrote Algernon West, “meeting everywhere.” ^ Nowadays, the , 
meetings are most commonly held at the prime minister’s official 
residence. No. lo Downing Street, although sometimes in his room' 
back of the speaker’s chair in the House of Commons, and occa- 
sionally at the Foreign Office or, indeed, any other convenient place. 
The proceedings are decidedly informal. The prime minister pre- 
sides and of course guides the deliberations, even to determining 
when they shall be brought to a close. But there are no rules of order; 
there is no fixed quorum; and speeches give way to discussion of a 
conversational nature in which everybody has a chance to partici- 
pate. Attempt is made to get decisions, not by formal votes (though 
such votes are sometimes taken), but by the give-and-take of debate 
which results in unanimous conclusions. In point of fact, as pre- 
viously observed, a good many decisions are reached by means of 
private conferences among principal members rather than through 
discussions in general meetings. 

Nobody has better reason than a group of cabi- 
net ministers to know that in unity there is 
strength. At all events, they are well enough 
aware that, exposed as tliey are to a steady fiow of inquiry and criti- 
cism in the House of Commons, any lack of harmony, or even the 
appearance of it, will soon rise to plague tliem. Two main features 
or devices help the group to present a solid front. One — already con- 
sidered is the leadership and disciplinary authority of the prime 
minister. The other is the secrecy of proceedings. No one needs 
to be told that a group of men brought together to agree upon and 
carry out a common policy in behalf of a large and varied constitu- 
ency will be more likely to succeed if their inevitable clashes of opin- 
ion are not published to the vmrld. It would not be expected that 
such a body as the British cabinet would deliberate in public; no 
group of men charged with duties of similarly delicate and solemn 
character does so. But not only are reporters and other outsiders 
(except secretarial employees) entirely excluded; the subjects dis- 
cussed, the opinions voiced, and the conclusions arrived at are 
ivu ge only in so far, and at such time, as is deemed expedient, 
n otter words, the cabinet not only deliberates privately, but it 
phrotys a veil of secrecy over its proceedings. Following a cabinet 
meeting t le prime minister or, in rare instances, some other author- 
ized spokesman— may give the press some indication of what has 
Happened, or may make statements in Parliament from which a good 

No. 10, Downing Street,” Coriibill Magazine, Jan., 1904. 
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' deal can be deduced. Indeed, much may be told freely. But on the 
other hand, the veil may not be lifted at all; and in any event remarks 
and situations that would tend to disclose serious differences of opin- 
ion will almost always be withheld. One is obliged to .add, however, 
that some cabinet ministers are less discreet in their conversation than 
others, and that, in one way or another, enterprising reporters usually 
contrive to know pretty well wdiat is going on.^ 

4. THE CABINET Tlicrc is, further, tlie matter of cabinet records 
SECRETAIUAT- agenda— wliicli brings us to an important 

RECORDS AND AGENDA Subsidiary machinery dating only from 

within the past twenty-five years, i.e., the cabinet 
secretariat. In the early nineteenth century, it was not uncommon 
for brief memoranda, or minutes, of cabinet proceedings to be writ- 
ten out and placed on file, at least for the time being. The practice, 
however, died out, and for a long time no clerk was allowed to be 
present in the meetings and no records were kept. For knowledge 
of what had been done, the ministers had to rely upon their own or 
their colleagues memories, supplemented at times by privately kept 
notes. It was, indeed— so Mr. Asquith stated in the House of Com- 
mons in 1916 — “the inflexible, unwritten rule of the cabinet that no 
member should take any note or record of the proceedings except 
the prime minister ; and he went on to explain that the prime minis- 
ter did so only ‘for the purpose ... of sending his letter to the 
king.” 

Air. Asquith’s statement was by way of interpolation in a speech 
of his recent successor in the prime-ministership, Air. Lloyd George; 
and Avhat Air. Lloyd George was divulging was that, along with the 
creation of the war cabinet, it had been decided to introduce arrange- 
ments for keeping a complete oflicial record of all cabinet decisions. 
The need for something of the sort had been felt before. “The cabi- 


E. M. Sait and D. P. Barrows, British Politics in Transition., 51-52. A great 
deal or information about what has taken place in cabinet meetings eventual^ 
becomes available through autobiographies and memoirs published by former 
cabinet members, often, however, impaired in value by the haziness or untrust- 
wordiiness of the reminiscences upon which the writer relics. Noteworthy e.xamples 
G/ean/ngr of Past Years, Lord O.vford and Asquith’s Fifty Years 
of British Pariiametit, 2 vols. (London, 1926), and his Menwirs and Reflections 
(London, 1928), and Lord Alorley’s Recollections (London, 1917). Even ex- 
cabinet members-remaining, as they do, privy councillors, and hence still sworn 
to secrecy-are expected, however, not to divulge much. In 1934, Mr. Edgar 
Lansbury was fined for printing a cabinet memorandum found among the papers 
of his father, an ex-minister; and later in the year all former ministers were re- 
quested to return copies of any memoranda which they had retained on leaving 
office. ° 
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net,” declared Lord Curzon retrospectively in 1918, “often had the 
very haziest notion as to what its decisions were . . . cases fre- 
quently arose when the matter was left so much in doubt that a min- 
ister went away and acted upon what he thought was a decision which 
subsequently turned out to be no decision at all, or was repudiated 
by his colleagues.” The creation of the war cabinet made the need 
even greater. Only half a dozen ministers were included; not all of 
them could attend regularly; and practically everything that was 
done had to be communicated to the greater number outside. Tak- 
ing over a device already in use in the war committee of the Asquith 
coalition — which, in turn, had developed from the secretariat of the 
Committee of Imperial Defense — the cabinet therefore provided 
itself with a secretary who was to prepare agenda, keep minutes, and 
see to it that every decision arrived at was transmitted, not only to all 
of the cabinet members, but also to all other officials or departments 
concerned. 


USES OF THE 
SECRETARIAT 


The arrangement was supposed to be only for the 
duration of the War. But it proved so useful that 
in 1919 steps were taken to prolong it; and now- 
adays the cabinet secretariat (in law, attached to the Treasury) is 
looked upon as a permanent institution. Already by 1922 Lord 
Robert Cecil could remark that the secretariat did “a great deal more 
than merely record the decisions of the cabinet”; and among tlie 
additional things which it still does — not by virtue of any statute, 
but merely under cabinet direction — are to arrange the agenda of 
cabinet meetings; to collect data and perform general secretarial 
work for both the cabinet itself and all cabinet committees, including 
the Committee of Imperial Defense, and similarly for various confer- 
ences, international and otherwise, with which tlie cabinet is con- 
cerned; to communicate cabinet decisions to all officials and depart- 
ments that have need to know them; to act as a link connecting the 
service departments; and, indeed, to do whatever else the cabinet 
requires of it. There are certain duties, too, in connection Muth the 
eague of Nations. In 1917 1918, volumes were published con- 

taining reports of cabinet proceedings for the year. This u'^as, how- 
ever, only by way of contribution to keeping up the morale of a 
war-wracked nation, and in point of fact the published reports were 
of a very general character, rarely or never taking one behind the 
scenes. After the W ar, publication was discontinued, and nou^adays 
ca met procee mgs remain no less confidential, and even secret, than 
^tore. Instead of being treasured only in members’ minds, however 
or, at est, m ragmentary notes they are preserved in systematic 
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minutes, from which they may some day be exhumed by the historian 
for the enlightenment of an interested worldd 

’ W. I. Jennings, Cabinet Government, 186-193, 208-216; J. R. Starr, “The 
English Cabinet Secretariat,” Amcr. Polit. Sci. Rev., May, 1928. A cabinet secre- 
tariat was set up in France also during the World M^ar. In later years, it dwindled 
in importance, but more recently it has been overhauled and invigorated. Im- 
pressed by the lack of anything of the kind at Washington, the President’s Com- 
mittee on Administrative Management, reporting in 1937, urged provision for six 
administrative assistants to the president, who, although for tactical reasons no- 
where referred to as a secretariat, were envisaged as in effect constituting one. A 
bill making such provision became law in 1939. 

The u'ork'ings of the English cabinet, in general, are described in A. L. Lowell, 
op. cit., I, Chap, iii; H. Finer, The Theory and Practice of Modem Government, 
II, Chap, xxii; S. Low, Governance of England (rev. ed.). Chaps, ii, iv; W. R. 
Anson, Law and Cttstom of the Constitution (4th ed.), II, Pc. i, Chap, ii; and espe- 
cially W. I. Jennings, Cabinet Government, Chap, ix, and I I. J. Laski, Parliamentary 
Government in England, Chap. v. W. Bagehot, The English Constitution, Chaps, 
i, vi-i.x, is decidedly worth reading. Much that is interesting and significant will 
be found in biographies and memoirs of such British statesmen as Gladstone, Dis- 
raeli, Lord Randolph Churchill, Campbell-Bannerman, Harcouri, Lord Oxford 
and Asquith, Lord Curzon, and Lloyd George. A classic comparison of the English 
cabinet .system and the American presidential system is Woodrow Wilson, Coti- 
grcssiona'l Government (Boston, 18%). Sec also H. L. McBain, The Living Consti- 
tution (New York, 1927), Chap. iv. 
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Admimstrative Organization and Functions 

A N INQUIRER seeking the spot from which the day-to-day 
enforcement of the laws is directed and the multifarious ad- 
ministrative labors of the government are managed would be told to 
turn his steps toward a busy street in the vicinity of the Houses of 
Parliament known as Whitehall. There he would discover a group 
of venerable buildings in which are housed most of the great execu- 
tive departments — the Treasury, the Foreign Office, the Home 
‘h\anTEH vll” Office, and others; and there he would find the 
ministers and their principal subordinates at 
their daily tasks. For, as in other governments, executive duties 
are performed and administration directed in more .or less separate 
and specialized establishments or departments, to which the ministers 
(with only a few exceptions as noted above) are in one way or 
anotlier attached. In the present chapter, we are concerned with the 
central departments and some selected aspects of their work; in 
one that follows, attention will be directed to the great agency 
through which administration is carried on, z’.e., the permanent civil 
service. 

In the United States, the ten executive depart- 
ments of the national government stand on a 
common footing and bear a good deal of resem- 
blance to one another. All have been created by 
, j , of Congress; all are presided over by single 

heads, knovm as secretaries except in the cases of the Post Office 
Department and the Department of Justice; all stand in substantially 
the sanie iclations to the president and to Congress. In France and 

iil-elnW “ “™tnes, the executive departments 

d To »n appearance of having been planned with a good 

oSthe English departments , 

other hand, are decjsfcdljUlEterogsrie^^To begin with, 

Sec p. 4y2 below. 

picnic brScncd'to'iSude States, too, if the 

other -‘independent establishments” ^at'^SSton^Vh and 

iisbments in Great Britain also- Imr rl,,., F’ independent estab- 
the pteteat 
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they show no uniformity of nomenclature : some are offices of secre- 
taries of j tate , some are known as boards , and some as ministries . 
Some, e.g., the Treasury , represent survivals of independent offices 
which flourished in earlier times; eight , including the Foreign Office 
and the Home Office, are offshoots of an 'ancient ._“secretariat_of 
state ”; ^ others, like the Board of Education, have sprung from com- 
mittees of the privy council; still others, such as the rninistries of 
labor and health, have been created outright by statute. Certain 
departments find their reason for existence in the oldest and most y 
fundamental functions of government, such as defense; others have 
to do, rather, with newer (mainly social and economic") activities, ‘ 
such as education, public health, and the regulation of industry. 
Some are on a different plane of importance from others; the Treas- 
urj^^asjn^e shall see, is m a class quite by itself. Finjilly, there is hardly 
less diversity of nrganiy.arion. rhan of origins and functions. To be 
sure, in a majority of cases the departments are presided over by a 
single responsible minister, assisted by a parliamentary under-secre- 
fary, two or tluree (or more) permanent under-secretaries, and a 
greater or lesser body of secretaries, counsellors, legal advisers, chiefs 
and assistants, an'd other non-political officials, who, under direction, 
carry on the detailed administrative and other work and whose ten- 
ure is not affected by the political fortunes of their chiefs. Beyond 
these few major aspects, however, the re are more differences than 
similarities. 

' To describe even the dozen or more departments of first rank 
would lead us into greater detail than is desirable here. Rather, it 
must suffice ( i ) to dwell a moment on that one of the number which, 
as has been indicated, is the most important of all, i.e., the Treasury; 
(2) to pass the others in very hasty review; (3) to say a word about 
the perennial problem of administrative reorganization; and (4) to 
take note of certain functional developments vffiich at once illustrate 
significant modes of constitutional growth and stir some of the most 
vigorous discussions of current governmental tendencies. 

Next to Pa rli ament and the cabinet , th e insti tu- 
tion which the student of English government 
encounters most frequently is the Treasury ^ Practically everything 
that is done calls for expenditure of money; money for national pur- 
poses can usually be had, and, speaking broadly, can be spent, only 
with Treasury approval. This alone would be sufficient to~establish 
Treasury primacy. But, in addition, within the wide confines of the 
Treasury are found multifold agencies having to do with matters 

* See p. TOO, note i, below. 
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only partly or incidentally fiscal. A Treasury official, for example, 
is the technical head of the permanent civil service; many of the rules 
governing that service arc Treasury-made; in tlic Treasury one finds 
the “p^liamentary counsel” employed for the drafting of all gov- 
ernment bills.^ Alone among the departments, the Treasury exer- 
cises substantial control over all of the others; itself not engaged to 
any large extent in actual administration, it nevertheless has more to 
do than does any other authority with tlie ways in wliich administra- 
tion, all round, is carried on. 

The origins of the Treasury ‘arc bound un with 

TKF,ASURY BOARD dcvelopiwnt of thc Exciicqucr,- or revenue 

omce, of the Norman-Angevm kings, whicli in v 
the twelfth and thirtcentli centuries gradually passed into the hands 
of a Treasurer, later known as the Lord High Treasurer. By Tudor 
times, this official had grown inconveniently powerful, and in 1612 
James I tried the experiment of putting the post “in commission,” 
bestowing it upon a board of Lords Commissioners of His 
AHjesty’s Treasury, with a certain primacy in a First Lord. The 
plan worked well, and after Queen Anne’s day no Lord Hifrh Treas- 
urer was ever again appointed. Thenceforth, the duties amnected 
with the office devolved upon a Treasury Board of five members- 
and m law they are still provided for in this u-ay. Further develop- ' 
ments, however, m the nineteenth century, brought it about that the 
l^oard gave up transacting business in a collective capacity, yicldintr 
m favor of one of its members, the Chancellor of the ExchequeL'^ 
1 he hirst Lord indeed retained nominal leadership; but he was likely 
to be an important figure only when, as u-as increasingly the case 
after the eighteenth century, he was also prime minister. ' 

' 99 ay, therefore, the situation is substantially this; The Treasurv - 
Board, which legally has charge, never meets (except to 

the u ork is done by the members individually. Indeed practicallv 

performed by one member alone, /.e., the Chancellor of the 1* xcheu- 

nominal head, is invariably 
terrnsof the Ministers of the Crown Act of ,9,h p"ime nh'il 
L- • Three or more other members, known as the lunior I nrrk 
hnve certs, n nnnor tssics in connection with the Tres®' hT",;';!: 

^ See p. 228 below. 

waJ peZra™" '’’"I"""' "■hid, ,l,c work of 

See p. 76 above. 
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THE CHANCELLOR 
OF THE EXCHEQUER 


really important work is performed in the capacity of assistants to the 
Parliamentary Secretary to the Treasury, who is chief government 
’\yhip in the House of Commons; in other words, they are themselves 
government Avhips. 

The only member of the group vdio gives his 
attention primarily to Treasury business is the 
“S eco n d Lo rd,” otherwise known as the Chan- 
cellor of the Exchequer. To all intents and purposes, this official is 
-the finance minister of the realm, and as such he c ounse ls with the ' 
sp ending departments and officers on. the appropriations they will 
ask, prepares th^ annual budget (embodying a statement of the pro-' 
posed expenditures of the year and a program of taxation calculated 
to produce the requisite income), pilo ts financial measures^ through 
Parliament, a cts as master .of the niint,' and supervises the collection 
of the revenues. It is hardly necessary to add that the nature of his 
duties requires that he be a member of the House of Commons, 
where finance bills make their first appearance, and where alone, in 
point of fact, their fate is in these days determined. Indeed, the 
Chancellor of the Exchequer is usually government leader in that 
house if for any reason the prime minister 'finds it necessary to dele- 
gate the responsibility to one of his colleagues. In any event, it goes 
without-saying, he is one of the busiest men in the government, and 
one of the most important. 

Surveying the governmental system as a whole, 
an expert body — the Machinery of Govern- 
ment Committee of 1918 — summarized the ma- 
jor financial functions of the Treasury as follows: “(i) Subject to 
Parliament, it is responsible for the imposition and regula ti on of tax a- 
tion an d the c ollection o f_the revenue. . . . (2) It controls public 
expendit ure in various degrees andVarious ways, chiefly through the 
preparation or supervision of the estimates for Parliament. (3) It 
arranges for the provision of the f unds re quired from day to day to 
meet the necessities of the public service, for which purposes it is 
entrusted -with extensive borrowing powers. (4) It i nitiat es aiH 
carries oilt measures affecting the public debt, currency, and bank- 
ing. (5) It prescribes the manner in which the public accounts shall 
be kept.” ^ This is truly an imposing list. Translating it into some- 
what less formal language, the Treasury, in the first place — with the 
aid of the spending departments — prepares all estimates of expendi- 
tufe. Similarly, 'it prepares all estimates of revenue and decides what 
changes in taxation will be required to meet expected outlays. Pre- 
’ Report of the Machinery of Government Committee, p. 16. 
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sentins: the data and recommendations to Parliament, it secures that 
body’s necessary, even though sometimes rather perfunctory, ap- 
pro 4 l of its plans.i It super:yis_ejJ:hej^llycnon o the 

coining and printi ng o f . money, the flpatmg;_ofJ_oan^, and the safe- 
Pe^g of the puBIicTunds! it determines how much of the money 
that Parliament has made available to a spending agency shall actu- 
ally be used, and under what conditions (for it docs not follow that 
all that has been granted must be spent) . Through a semi-independ- 
ent Exchequer and A udit Dep artment, pi^sided over by a_non - 
political Comptroller and Auditor-General, it see s that ev ery request 
for a “cre’Hit” against^iblic funds kept in tlicTirnks is siipported 
parliamentary authority. Through the same medium, it likewise 
checks, after the money has been spent, to ascertain vdicther every 
disbursement actually made had similar justification. In the role of 
financial expert, it continuously supervises the organization and. 
personnel of the spending dep artments, wields ultimate control over 
civil service regulatio nsTa nTaTvises^o n ^^ oFtenm effect fixes wage 
and salary scales. Itself only incident^ly and in small degree a spend- 
ing department, The Treasury keeps its hand on every department,^ 
agency, and officer engaged either mainly or incidentally in collect- 
ing, spending, or paying out national moneys; and in pursuing its 
endless task, it becomes an all-pervadin g — one is tempted to add an 
all-powerful— instrumentality of centralized administrative correla- 
tion and control. 


The revenues are collected through four great 

THE REVENUES AND sub-departmeats_or servicciTTErtlfc Tpard of 
THE CONSOLIDATED t XtT J c i 

fund In land Ke venu e, the Board of X-u stoms and Ex- 

cise, the P ost O ffijce, and the Commissioners of 
Crown L aiids, each with an extensive force of its ovm. The Post 
Office, which has charge of communication by telegraph (since 
1870) and telephone (since 1911) as well as by post, and which, 
through a branch known as the British Broadcasting Corporation 
conducts the busine.ss of radio broadcasting as a government monop- 
oly, is presided over by a minister, the Postmaster-General, who is 
sometimes included in the cabinet. The other three .services are in 
the hands of .statutory boards of commi.ssioncrs.- In earlier days, 
below 'budgetary aspects of the Treasury’s activities arc dealt wdth in Chap, xiii 

^ account of the collection of the national revenue (90 per cent of 
P y, L. Murray, The Post Office (London, i927)-a volume in the “Wqiite- 
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^tlie proceeds of the various taxes were paid into separate accounts or 
funds at the Exchequer, and Parliament, Avhen making a given appro- 
priation, would specify the fund from which the particular outlay 
should be met.VAn act of 1787, however, introduced an improved 
plan under which all revenues (with slight exceptions) are now paid 
into a single Conso lidat ed Fund, froni which all disbursements (again 
with slight excej^ons) are ma de, l^lost of the taxes are im posed by 
so-called “permanent” sydtutes, which stand unchanged for consid- 
erable periods of time; but some are laid afre sh each year, or at all 
events are subject to an annual revision of rates. Similarly, some 
expenditures are authorized by continuin^fneasures and others by 
annual appropriations.” Numerous disbursements fall in the latter 
category; indeed7dnly those which it is particularly desirable to keep 
out of politics, e.g., the Civil List, the salaries .of judges, and interest 
on the national debt, are “Consolidated Fund charges,” paid directly 
out of the Fund without annual authorization.^ Expenditures which 
are voted from year to year are said to be for the “supply services,” 
being the outlays approved by the House of Commons in commit- 
tee of supply, which is a form of committee of the whole.- 

Four of the present-day executive establish- 
ments may be bracketed together under the gen- 
eral head of “defense departments.” Two of the 
number go back some distance historically; the others have existed 
only since the World War. All are presided over and otherwise 
manned mainly by civilians, but with ample provision for advice 
from military, naval, and air experts. 

Composed of three “civil lords,” or political 

I. THE ADMIRALTY f , ,, , i „ • ^ r 

members, and four sea lords, i.e., men of ex- 
perience and standing in the navy, and presided over by a First Lord 


DEFENSE 

departments: 


hall Series,” which, as a collection of historical and descriptive treatises on sundry 
government agencies and services, bears a good deal of resemblance to the “Service 
Monographs of the United States” issued by the Institute for Government Research, 
now a division of the Brookings Institution in Washington. 

^ It is to be observed, however, that whereas before the World War Consolidated 
Fund charges amounted to hardly more than a quarter of the total national outlay, 
they now comprise half or more of it, on account of the enormous increase of the 
sums required for interest on or amortization of the national debt. 

“ See p. 240 below. The best systematic accounts of the Treasury are R. G. 
Hawtrey, The Excheqiter and the Control of Expenditure (London, 1921), and 
T. L. Heath, The Treasttry (London, 1927) — ^the latter in the Whitehall Series. 
For briefer treatment, see A. L. Lowell, op. cit., I, 115-130; W. R. Anson, op. cit. 
(4th ed.), II, Pt. I, 186-201; and W. I. Jennings, Cabinet Government, Chap. vii. 
On the Treasury’s important relations to the civil sendee, see p. 127 below. The 
financial system in general is dealt with in U. K. Hicks, The Finance of British 
Government (New York, 1938). 
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who is to all intents and purposes a minister of marine, a board of 
“Lords Commissioners for Executing the Office of Lord High 
Admiral” manages the affairs of what we in the United States should 
call a navy department. Unlike the Treasur}’- Board, which 
meets, the Admiralty Board holds regular and frequent 


never 
sessions. 


2. THE WAR 
. 1 


The controlling authority here is an Army Coun- 
^ cil, on the same pattern as the Admiralty Board, 

and with a Secretary of State for War (first ap- 
pearing under this title in 1794), as principal official.- 

The World War witnessed a remarkable dcvel- 
3. THE AIR opment in the use of air-craft for military put- 

poses, and in 1917 Great Britain became the first 
nation to centralize the supervision of armed aeronautical activity in 
a separate government department. The preexisting air establish- 
ments in the War Office and Admiralty were brought together in an 
Air Ministry; the flying branches of the army and navy were merged 
•into a Royal Air Force under the new ministry’s supervision; and, 
although a war-time expedient, the ministry survived the restoration 
of peace, and today, through an Air Council presided over by a Sec- 
retary of State for Air, not only administers the Air Force but con- 
trols civil aviation as well. 

Closely related to the foregoing defense depart- 
ments in origin and function, although not in 
organization, is the Ministry of Pensions. For- 
merly, the Admiralty and \^^ar Office contained bureaus Mdiich dis- 

Historically, the War Office and seven other departments arose from a curious 
Hetr;' m^oSinaZn heard of in th^reT/n S 

of the others. Acts of Parham exercise the functions of any or all 

specifically but simolv on “a \n powers, not on one of the secretaries 

a matter of understanding and^nr*^"?" ° of functions being 

caries, though signing a^DanersP^ SmAti^/^^^^r^r^^^^^ eight secre- 
taries of state,” holds strictlv to M Majesty’s principal sccrc- 

Secretary of State for Foreign Affa/iT? fhe'T*^’ comprises: (i) the 

(3) the Secretary of State for rim rM ^ ^ Dominions, 

the Secretary o/ State State for AVar, (5) 

ment, (7) the Secretary of State for Air °q Home Depatt- 

- H. Gordon, The War Offile ^ondn ^ Secretary of State for Scotland. 

Uffice (London, 1935), m the Mffiitchall Series. 


4 . THE MINISTRY 
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tributed pensions for death and disability out of the funds of the 
state; and during the World War sundry parliamentary commissions 
reported plans for increasing the sums available and for administer- 
ing them more effectively. The upshot of a number of more or less 
unsatisfactory experiments in 1 9 1 5-1 6 was an act of December, 1916, 


unifying in a Ministry of Pensions most of the powers and duties of 
preexisting pension autliorities. This ministry has to do only with 
military and naval pensions; old age pensions and civil service pen- 
sions are administered by entirely different authorities.^ 

Another group of departments consists of those 
DEPARTMENTS having to do with foreign and imperial relations. 
lEu iNG TO DO Foreign Office, conducts the coun- 

WITlI FOREIGN AND , ’ f , , 

Ar-T-,TT,c. trys dealings with other independent states; 

three others, t.e., the Dominions, Colonial, and 


India Offices, manage relations with the overseas dominions and de- 
pendencies." A moment’s reflection upon Britain’s position in the 
world — the complexity of her interests abroad, the number an^ 
extent of her colonial possessions, and the critical character of 
position in India — will suggest that every one of the number isS^f 
rather special importance. 

The work of the Foreign Office is to a less.extdjnt* 
I. THE FOREIGN administrative, in the proper sense of the term^ 
than that of most other departments. In the main, 
it consists, rather, in gathering and organizing information, cor- 
responding with foreign governments, preparing instructions for 
representatives abroad, negotiating treaties and conventions, and for- 
mulating policy. These are difficult, delicate, and sometimes haz- 
ardous tasks, and it goes Muthout saying that this branch of the gov- 
ernment knows and does many things which the well-being of the 
country forbids to be made public, at all events until after a good 
deal of time has elapsed.'T'rom this it follows, first, that the Foreign 
Secretary is selected with more regard for prestige and experience 
than other department chiefs; second, that the proportion of superior 
officials in this department is larger than in others; third, that a far 
greater proportion of decisions and actions emanate from, or at all 
evems are expressly approved by, the head of the department than 


^ While this book was in press, Prime Minister Chamberlain submitted to Parlia- 
ment a bill for the establishment of a Ministry of Supply, to be charged with speed- 
ing up the delivery of munitions and with finding and storing raw materials for 
war-time use. 

“In Stanley Baldwin’s third ministry, formed in 1935, Captain Anthony Eden 
appeared as Minister for League of Nations Affairs. The post, however, has not 
been continued. 
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in departments -whose work is more largely administrative; and 
fourth, that the department is more detached, and even immune, from 
parliamentary -control than any of the others. All of the threads are 
gathered tightly in the Foreign Secretary’s hands.^ Parliament can 
promote or thwart foreign policies by granting or withholding 
funds; a foreign minister whose acts or policies arc disliked can be 
got rid of by sustained opposition in tlm House of Commons; treaties 
are sometimes presented for parliamentary approval (invariably in 
case they cede territory, impose a burden on tlic national treasury, 
or affect the substantive rights of British subjects); and the cabinet 
is expected to keep both houses informed, at least in a general way, 
on the state of foreign affairs. Much of the time, how’-ever, the For- 
eign Office functions without much actual relation to Parliament." 


Until z^, the Foreign Service, both dij)lomatic and consular, 
although supervised by the Foreign Office, was a distinct organiza- 
tion, precisely as was the Foreign Service of the United States, in 
relation to the State Department, until 1924. A statute of the year 
mentioned, however, brought about a closer relation, with results 
generally regarded as satisfactory. All members of the combined 
estabhshrnent are now liable for service both at home and abroad, 
and recruits are regularly sent into the field for a period before being 
assigned definitely to the Foreign Office or to the diplomatic service 
for a career. The administrative side of the consular service is looked 
after by the Foreign Office, but its commercial work is directed by 
a different organization, the so-called Department of Oi^rscas Trade 
•established in 1917 to do away with conflicts which liad arisen be- 
tween the commercial attaches and the consuls, and also to enable 
better use to be made of commercial’information collected by the 
consular officials. This newer agency is controlled partly by the 
Foreign Office and partly by the Board of Trade, occupying, inked 
a quasi-independent position between the two 


permits. S ScU.iguc " '^“1“ 

It IS estimated, indeed, that the work o/thc fSIi Officii 
since 1914. Some relief, however, is being foLd d ro^S, H f""' fivc-fold 

tain activities to other agencies See H Ti -i \ transference of ccr- 

International ReIations,”So;;il? NoJ m Conduct of 

^cretary is described interestingly in ViscouL’cvlv ^ ^ foreign 
York, 19^5), IP Chap. xxx. Viscount Grey, Tivcnty-five Years (New 

; Cn Ae subject of treaties, see p. 47 above. 

Series-, “The British For 1 ?gn^ffiS'’’?”r^^/-^ (London, 1933), in the Whitehall 

No. H (Feb. 6, 19.9)1 H. ll. Norton. “Jo dgn" OfficIo" 

’ Organization,” Avnals Avicr. 
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By the time when (1854) ^ separate Colonial 

DOMINIONS oms ® appearance various parts of the 

Jbmpire enjoyed widely differing degrees of 
autonomy, requiring the department’s work to be conducted in such 
a M^ay as to be directive where the dependencies had few or no rights 
of self-government, but only consultative, or even merely infor- 
mative, where, as in Canada and Australia, full self-government had 
been, or was being, arrived at. From 1907 to 1921, the ministry was 
organized in two main sections, the colonies and protectorates divi- 
sion and the dominions division, and in 1921 a third section, known 
as the Middle East department, was added, \vith administrative con- 
trol over the mandated territories in the Near East. In 192 5, however, 
the dominions division was erected into a separate and coordinate 
ministry, the Dominions Office; and although the new establishment 
continued to be housed in the same building as the Colonial Office, 
and for five years had the same administrative head, in 1930 it was 
given a fully separate status, with a minister of its own.^ 

Down to 1858, the government of British India 
3. THE iNDuy oFF i£E Carried on by the East India Company, sub- 
ject to supervision by a Board of Control representing the crown. 
The Mutiny of 1857 further embarrassed the already discredited 
Company, which soon lost its charter, and the British government 
took over full and direct management of Indian affairs. Control of 
administration was assigned to a new ministry presided over by an 
additional secretary of state and known as the India Office; and to 
advise the department a Council of India was created, consisting of 
from 10 to 15 members (at least nine of whom must have served or 
resided in India for 10 years) appointed by the secretary of state 
for a term of seven years. Cautious changes in the direction of more 
autonomy for the dependency have been made, notably by Govern- 
ment of India Acts of 1 9 1 9 and 1935; but the India Office - still forms 
an essential link between the administrative agencies in India and the 
policy-making authorities at London.® 


Acad. Polit. and Soc. Set., cxliii, Supp. (May, 1929) ; A. Cecil, The British Foreign 
Service (London, 1927). Comparisons with the American Department of State and 
Foreign Service may be made by consulting F. A. Ogg and P. O. Ray, op. cit. (6th 
ed.), Chap, xxxi and accompanying references. 

^ G. V. Fiddes, The Dominions and Colonial Offices (London, 1926), Chaps, 
i-x, in the Whitehall Scries; A. Bertram, The Colonial Service (Cambridge, 1930); 
H. L. Hall, The Colonial Office; A History (London, 1937). 

- A Burma Office is now attached, the combination being known as the India 
Office and Burma Office. 

“ M. C. C. Seton, The India Office (London, 1926). Cf. pp. 380-382 below. 
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Most or all of the establishments thus far mcn- 
DEPARTMENTs tioncd arc agencies for exercising governmental 
HAVING TO DO functioHS — iiiiancc, defense, foreign relations — 

rN™o~n.,s "Ot only the oldest historically, but by 

their very nature primary and lundamcntal. As 
recently as a hundred years ago, there were, indeed, fev' others. 
Then started, however, a remarkable era of expansion, heralded in 
England by the first parliamentary grant for education in 1832, the 
first factory act in 1833, the new poor law of 1834, ^^sr public 
health acts in 1848, and other measures pointing in the direction of 
the progressively broadening public control over economic and social 
relationships and processes which has become so characteristic of 
the present age. From newdy developed functions and activities 
sprang need for new machinery; and to the already lengthy list of 
A Vhitehall establishments ^vhich we have brought to view \\'crc added 
many others, of which four concerned mainly with economic affairs 
and two with social matters may be singled out for a v'ord of com- 
ment. Three of the six owe their present form to legislation datino- 
no further back than 23 years ago.‘ ^ 

First, there is the Board of T. radc, transformed 
from a privy council committee (although Ic- 

. iti^ still such a committee) in 1862. Tech- 

nically, all of the “principal secretaries of state,” together with 
several other important personages, are members. Actually, hoxvcvcr, 
this board, like a number of otiicrs, is a pliantom, in that it never 
leets and its work is carried on under the sole direction of a single 
official, the President of the Board, and his staff. Until tbree-quarrers 

climerffi-,7rT’ occupied itself cbicflv with compiling 
matttrrfhes ‘f o" commercial 
o7emeas f fTe ' T"™' ■ ™ Dopnrttnent of 

that at oreT™? in df acquired, .so 

labor CeT ; d T ‘'■'tf publishing statistics on 

W $ i—AF" 

Adams, ComtimFom^ Hhtorf’fr p” referred to is G. B. 

Schuyler. (rev. od.), Chap, xxiii by Robert L. 

See p. 102 above. 
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isters the law of bankruptcy, and grants provisional orders empow- 
ering borough councils to undertake the ownership or operation of 
tramways, gas plants, waterworks, and other public utiltiesd 

In 1889, a Board of Agriculture was created to 
take over the duties previously discharged by a 
committee of the privy council in connection 
until diseases of animals, together with the func- 
tions of former land commissioners pertaining to inclosures, allot- 
ments, and the drainage and improvement of land; and in 1903 super- 
vision of fisheries u'as transferred from the Board of Trade to the 
renamed Board of Agriculture and Fisheries. Like the Board of 
Trade, this board was a phantom; for although it consisted legally 
of a dozen of the highest officers of state, only one of its members, 
i.e., the President, gave time or thought to its work. During and 
after the World ^^'ar, much legislation was enacted looking to the 
reorganization of British agriculture, and in 1919 the Board became 
the Ministry of Agriculture and Fisheries, with research, educational, 
and advisory functions broadly similar to those of the Department 
of Agriculture in the United States — save, of course, for the inclusion 
of the fishing industry among the objects of its attention.- 

The Ministry of Agriculture and Fisheries, and 
3. riiE MINISTRY ^ considerable extent the Board of Trade, per- 
OF LABOR forms functions in connection with particular in- 

dustries or occupations. The Ministry of Labor (created in 1916), 
on the other hand, has to do with industries and occupations of many 
different kinds, notably in connection with the administration of laws 
relating to labor exchanges (employment offices), unempjloyment 
insurance, minimum wage standards, and the settlement of industrial 
disputes. In these various fields, the general policy of the govern- 
ment has been to promote and supplement the activities of trade 
unions, employers’ associations, and other voluntary groups; and 
the function of the Ministry of Labor is, in the main, not to exercise 
positive control, but to cooperate Avith non-governmental groups 
and agencies in better organizing the relations between employers 
and workers. 

^ H. L. Smith, The Board of Trade (London, 1928), in the AVhitehall Series, 
On titc regulation of public utilities in Great Britain, with which the Ministry of 
Transport also has much to do, see M. E. Dimock, British Public Utilities and 
National Development (London, 1933), and O. C. Hormell, Control of Public 
Utilities Abroad (Albany, N. Y., 1930). 

- F. Floud, The Ministry of Agriculture and Fisheries (London, 1927), in the 
Whitehall Series. 
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With the country’s rnilroads — taken over by the 
4. THE MINISTRY government during the AVorld AA^ar — still pub- 
OF TRANSPORT administered, a Ministry of Transport was 

set up by statute in 1 9 1 9. Two )'^ears later, the railroads were returned 
to private management. Less important than it u^as expected to be, 
the ministry, however, survives, one of its divisions being concerned 
with the improvement and expansion of electric lines, docks, har- 
bors, canals, and main highways, a second with fares, rates, and 
charges, and a third with public safety.^ 

A department of larger social importance is the 
ofhealtT^^™^ Ministry of Health, established in 1919 with a 
view to correlating under a single authority a 
wide variety of public health and related functions previously dis- 
persed among a number of unrelated administrative agencies. Alcdi- 
cal examinations in connection u’ith recruiting troops for service 
during the A'Vorld AVar brought to light gra\'c facts concerning the 
physical fitness of the people, especially the industrial .classes,^ and 
forced the conclusion that the state must in future concern itself 
far more with matters of public health than in times past. Practically 
every major function that the ministry exercises today came to it by 
ttansfer from some preexisting ministry or board, notably the Loci 
Government Board (1871), the abolition of which at this time re- 
moved a landmark familiar to every student of the pre-UMr adminis- 
trative system. Some of the functions so transferred were manifestly 
inappropriate to a ministry of health and in later years have been 
reassigned, by order-m-council, to departments \\Lcrc they more 
ogically belong. On the other hand, new and larger powers in rcla- 
tion to sanitation, housing, toum-planning, and vanous other matters 
me been conferred, and the department is the one through wltich 

and coSedT' 

6. THE BOARD Gradual growth of national legislation and cx- 
OF EDUCATION penditute on education led in 1 899 to conversion 
Board of Fdnrit-Jr. i ^ council committee into the present 
1 \ wi V i full-time member the oresi- 

htiil-H 

>0„ Tl: ’ ’ '•dniinistcr school sys- 


"A -NT (London maPi ‘ ' 

in Co WIUtCoB 

.9.S) . W. H, WicuLr, 
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terns, construct buildings, engage or supervise teachers, prescribe or 
supply textbooks, regulate curricula (except in general terms), or 
control methods of teaching. Rather, its business is that of supervising 
and coordinating educational administration as carried on under the 
immediate direction of the educational committees of county and 
borough councils, inspecting all grant-aided schools (and others on 
request), carrying on educational investigations, publishing bulletins 
and reports, and helping generally to keep the educational system 
on a satisfactory level. ^ 

Descended more directly .from the early secre- 

THE HOME OFFICE ... t i i ^ i 

tanat than is any other of the departments, and 
aptly termed by Lowell a “residuary legatee,” the Home Office 
serves many, if usually not very spectacular, uses — receiving and 
transmitting petitions to the crown, considering and advising on 
applications for pardons, supervising parliamentary eleejions, natu- 
ralizing aliens, approving arrangements for the “assizes” (or circuits) 
of judges, directly controlling the police system of London, and 
inspecting and fixing standards for police establishments throughout 
the remainder of the country, along with other activities too numer- 
ous to be mentioned. - 


THE LORD 
CHANCELLOR 


The drift of history has left England with no 
unified department of justice such as commonly 
exists in other countries. In the Lord Chancellor, 


however, she has a more important official than the head of any 
mere judicial department; and it may properly be noted here that 
this imposing dignitary ( i ) recommends for appointment to higher 
judicial positions, and in fact, although not in form, appoints and 
removes the county court judges and most of the justices of the 
peace; (2) is chief judge in the Chancery division of the High Court 
of Justice and in the Court of Appeal;® (3) is the principal legal 
member of the cabinet, even though that body’s official legal advisers 
are the “law officers” of the crown; and (4) presides in the House of 
Lords, being invariably made a peer (if not already one) at the time 
of his appointment. To the Lord Chancellor, indeed, are assigned 
more tasks than any man can well perform, so that there may have 

^ L. A. Selby-Biggc, The Board of Education (London, 1927), in the "(ATtitehall 
Series. 

= E. Troup, The Home Office (London, 1925), in the Whitehall Series. On the 
Home Office’s functions in relation to police, see R. B. Fosdick, European Police 
Systems (New York, 1915), 39-65, and C. C. H. Moriarty, Police Procedure and 
Administration (London, 1937). Cf. B, Thompson, The Story of Scotlatid Yard 


(New York, J936). 

° Sec p. 333 below. 

‘ The Attorney-General and his colleague and substitute, the Solicitor-General. 
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been some truth in the observation of a former incumbent that the 
work falls into three parts: '^iirst, the business that is worth the laboi 
done; second, that which does itself; and third, that which is not 

done at all.” 


Such, in bare outline, are the principal departments and offices 
throuo-h which the ever- widening executive and administrative func- 
tions of the national government are performed. In the succeeding 
chapter, attention will be directed to tiic army of men and woincn 
who for the most part do the work, namely, the permanent civil 
service. Before coming to this, however, we must notice some chal- 
lenging problems and tendencies of the departments as a group. 

First to be mentioned is the inevitable . quo s-dorLof 
PROBLEMS OF sttuctutal and functional reorganizati on. Gov - 

' ADMINISTRATIVE emmcnt being fhc ldL\mrLmi c..,tlimg fKat it is, tlie 
REORGANIZATION machincrv throng b which it j^erforms its serv - 
ices never beco mes so balanced and cfficicn t_as_ not to r -cqiii£C.J3\ier- 
hauling and readjustment; constant vigilance is necessary, indeed, 
to keep the instrumentalities of administration even measurably 
adapted to their tasks, and almost superhuman efforts to preserve 
coordination and secure economy in the M-orkings of a great admin- 
istrative system as a whole. In the United States, this matter has 
received belated but steadily increasing attention in the past 25 or 
30 years. Several of the states, e.g., Illinois, Ncav York, and Virginia, 
have carried out extensive reorganizations; wliilc a reorganization 
act passed by Congress early in 1939 has been made the basis for 
two sweeping presidential orders transferring, consolidating, and 
otherwise rearranging federal administrative agencies in the interest 
of efficiency and economy.^ Great Britain is not without similar 
problems. Even so cursory a survey of the existing administrative 
set-up as that given above brings to light duplications, questionable 
divisions of authority, and other actual or potential difficulties. 
Thus, the rivalries of three independent and mutually jealous de- 
fense departments— Admiralty, War Office, and Air Office- 
produce conflicts and delays which a rather weak advisory Com- 
mittee of Imperial Defense has never been able to avert. The 
extraordinarily wide range of regulative activities in the broad do- 
main of economic life are parcelled out, more or less haphazardly, 

of largely in pursuance of recommendations made in a Report 
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among a dozen different departments and boards, with no provision 
whatever for coordination beyond the very limited amount that an 
overworked cabinet is able to supply. Factory inspection remains 
a function of the Home Office, although it would seem to belong 
in the Ministry of Labor, or even the Ministry of Health. The same 
is true of mine inspection, at present carried on by the Board of 
Trade. Departments like the Ministry of Health and Board of Edu- 
cation that have to do in a large way with supervising administration 
carried on through the local authorities frequently run into serious 
conflicts of jurisdiction or policy. The linking up of fisheries with 
agriculture in a single department is complained of by the fishing 
industry as unfair to its interests. 

As time goes on and activities multiply, the natu- ’ 
PROPOSALS FOR tendency is to set off preexisting boards, com- 

CLosER INTEGRATION qj. other branches as separate depart- 

ments, as happened, for example, in the case of the Dominions Office. 
Sometimes there is distinct gain in doing this — especially when the 
creation of tlie new ministry means the bringing together in a single 
establishment of more or less similar activities formerly carried on 
in a number of scattered departments. The best thought on the sub- 
ject looks rather, however, to integration than to dispersion. While 
advocating the creation of at least one entirely new department, 
i.e., a department of research and information, the most important 
official report thus far made on the subject urged a drastic reduction 
of the number of departments and a coordination of those that re- 
mained, on the general plan of tlie Frenclt system, or of the system 
adopted by those American states which have reconstructed their 
administrative machinery most completely.^ As the experience of 
our country abundantly shows, administrative reorganization on 
broad lines of preconceived principle is an exceedingly difficult thing 
to brincT about. Vested official interests interpose obstacles; no plan 
can be formulated that is in every respect superior to all others; the 
public is usually apathetic. Even piecemeal reconstruction, how 
r, often entails considerable gains, and in the British system these 


ever, 


' Report of the Machinery of Government Committee of the Mmistry of 
strnction Cmd. 0210 (1918). The Geddes Committee ori National Expenditure 
suggested in ipzz^that all of the defense sendees be placed under a s>ng^e 
of Defense, and a report of the Liberal Industrial Inquiry (sponsored by the Liberal 
parw) in 1928 recommended that the Ministry of Labor be rechristened Ministry 
of Industry, with all appropriate functions brought together under its jurisdictio 
{Britahfs 'Industrial Future, 47 O; but in neither case has action been taken. Cf. 
proposals made in R. Aluir, How Britain Is Governed (3rd ed.), 108-115. 
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CX.V. happily facilitated by the latitude within which they can be 
effected by simple order-in-council.’ 

'/An interesting and relatively new development 
increasing use of connection with the executive and administra- 
ADVisoRY work of the government is tlie creation of 

COMMITTEES Standing advisory committees composed of well- 

informed persons drawn mainly or wholly from outside of govern- 
ment circles^ Such committees may be intended to serve the cabinet 
as a whole, and through it, of course, Parliament as well; or they may 
function simply in relation to a particular department or office. The 
best illustrations of the former type are (i) the Committee of 
Imperial Defense (dating from 1904), which, as has been pointed 
out, is not strictly a cabinet committee, but rather a body consisting 
in part of cabinet officers, but also in part of other persons, some- 
times including representatives of the dominions, and charged with 
investigating, reporting, and recommending on all questions of 
national and imperial defense, and (2 ) an Economic Advisory Coun- 
cil, into which a cabinet committee on civil research was transformed 
by the second Labor government in 1930, and cliarged with study- 
ing and reporting to the cabinet on commercial, industrial, and other 
economic problems of general interest." 

Equally important, how'ever, is the rise of advisory committees 
attached to particular departments. There has never been anythino" 
to prevent department heads and other officers from conferrino" in- 
formally with individuals or groups outside of the public service, 
and consultatmns of the kind must often have taken place for (ven- 
erations past. As long ago as 1 899, proidsion for departmental advis- 
ory committees composed of non-govcrnmcntal experts (usually 
rom ve to fifteen in number) began to be made by statute — first 
in an act of the year n^ntioned creating the present Board of Educa- 

jnre the T^de Boards Act of 1909, the National Insur- 

ce Act ot 1 9 1 1 , and one or two other measures. Duriim the ^^^orld 

scnS"i?M t “'■™' of 'I''! dcpi.rmiQras nrc do- 

1938). ‘ ■ ’ m Govcmmcin Departments (London, 

tion (see pp. 649^^5^ '^below)'^ Germany under the Weimar consritu- 

as ex off eiJ chairman; the Chancellor of die'" Fx"? minister 

also ex officih; such other ministers as the nrin^e ^ 
representatives of business banhino- ' •• P”"'^ minister may name; and vaiT'ing 

interests (also named bv the nrimf’ trade-union, scientific, and o'ther 

See E. Lindner, Review of usually about 15 persons. 

World (Geneva, 103a), l! " Dincrem Comm ■ics of the 

been demonstrated convincinelv council’s usefulness has not yet 
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War, large numbers of such committees were provided for by execu- 
tive orders, without express statutory authority; and beginning again 
with acts of 1919 relating to the ministries of transport, health, 
and agriculture and fisheries, extensive statutory authorizations 
w'ere made. The iVIachinery of Government Committee, already 
mentioned, ^^"armly endorsed the advisory committee plan, “so long 
as the advisory bodies are not permitted to impair the responsibility 
of ministers to Parliament”; and the general testimony is that the 
committees are rendering good service, not only by bringing to the 
departments information and advice based on first-hand knowledge, 
but by inspiring greater public confidence in administrative authori- 
ties as being guided by such information and advice rather than by 
sheer theory or bureaucratic presuppositions. It goes without saying 
that the committees have no power to direct or control administra- 
tive work, or to dictate policy. Their business is solely to discuss 
and advise.^ 

Turning to still more definitely functional aspects of the depart- 
ments, we encounter tw'o related but distinct developments that 
not only have of late attracted a great deal of attention, some of it 
decidedly unfavorable, but in the view of competent scholars con- 
stitute the most significant changes in the English constitutional sys- 
tem since Dicey’s classic description was written. One, i.e., the dele- 
gation of legislative power to administrative authorities, has to do 
with the relations between the executive establishments and Parlia- 
ment, or, as English writers would be likely to say, between “White- 
hall and Westminster”; the other, i.e., the turning over of judicial! 
power to the departments, or to tribunals which the departments 
control and sometimes even create, materially affects the relation 
between the executive establishments and the courts. Both devel- 
opments vitally affect the rights and interests of the individual 
citizen. 


GROV'I H OF 

ADAIINISTRATIVE 

LEGISLATION 


In earlier centuries. Parliament, as we have seen, 
slowly gathered to itself ample powers of legis- 
lation, and the day came when it was sturdily 
contended that — apart, of course, from the ever- 
developing common law — no new law could properly come into 
being except with the sanction of Parliament. At no time did this 
mean that all enacted or decreed laws were actually and literally 


' J. A. Fairlie, “Advisor)' Committees in British Administration,” Amer. Folk. 
Set. Rev., Nov., 1926. Committees of the sort are employed most extensively in 
the home departments. In the summer of 1939, there were no fewer than 97 in all 
(more than a score in the Ministry of Agriculture and Fisheries alone). 
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made by the two houses; for the crown clung resolutely to its ancient 
law-making authority, and Parliament was always obliged, or at all 
events found it expedient, to tolerate, and even to recognize, titat 
authority within certain bounds. As late as the seventeenth century, 
the crown- issued proclamations and enforced them as law, on the 
sole basis of prerogative; and, as every student of the period knows, 
the practice became one of the principal points of contention be- 
tween the Stuart kings on the one side and Parliament and the judges 
on the other. So far as independent and autocratic royal legislation 
was concerned, the matter was settled by the triumph of the parlia- 
mentary cause; from 1689 onwards, it was a fixed principle of the 
constitution that laws could be made only by Parliament or wdth the 
consent (express or tacit) thereof. 

.-AnLIAMENTARY "’f ‘"J"'"! 

DELEGATION OF uowever. It was found both convenient and ncc- 

LEGISLATIVE poiVER Parliament to delegate the actual exer- 

cise of certain law-making powers to tlic crown, 
and almost at once after the Revolution the issuance of orders-in- 
council in pursuance of authority conferred at \Vestminster — “statu- 
loTj orders,” that is to say, as distinguished from “prerogative 
orders —became a familiar, even if not frequent, event. Through 
tie eighteenth century, and well into the nineteenth, Parliament 
granted sucii authority sparingly, preferring (and in those days hav- 
ing the time) to legisjate directly even upon detailed matters of an 
essentiady administrative nature. After 1832, however, ivhen great 
helds of governmental regulation and administration-poor rdief, 
public health, factory inspection, transportation, education— v'cre 

pXlr Trr? ” f delegating 

G Iw « '"Ultiplicd rapidly' 

certA^r^ Act tmdcrtoolc to regulate 

tam features of the procedure involved, the volume of suef rules 

had come to be truly impressive. Since the iate memioned the deiS 

the World ™ "r" ""d since 

.oa miSsc f’ f "O fewer than , do out of 

some^uborCm aulor^tw “ 

of -1 r autnority, in a more recent year (io'>7) ->6 out 

. ■ u^iile ParfiaTm was 

non,” f,e orders issued, through^ne dS5 or'^ “prerogative legisla- 

of original authority which Parli^mr'^^'l another, by the crown, by virtue 

y in the annually pubTisrd 4 

pod illustration is the orLr^ssued bv rier ^ Rules and Orders. A 

no legislatures. Colonial Office for colonies which have 
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passing the said 43 acts, the departments were issuing no fewer than 
1,349 different statutory rules and orders/ The upshot is that in 
numerous broad fields, e.g., agripulture, industry, poor relief, public 
health, and education, regulation today is far more largely by admin- 
\ istrative rules and orders than by statute — and not merely “orders- 
in-council” but rules laid down by particular executive departments, 
by officers or branches thereof, or even by local (county or borough) 
authorities to which the rule-making power, in lesser matters, has 
trickled down from above. So far, indeed, has the delegation of legis- 
lative power been carried that Parliament is found not only leaving 
it to administrative authorities to supplement and fill out the broad 
terms of statutes as enacted, and sometimes to fix the dates at which 
various portions of statutes shall take effect, but even in occasional 
instances authorizing ministers or departments to modify (usually 
within some stipulated bounds) the terms of statutes according as 
they ma)^ find “necessary and expedient.” Forty years ago, the en- 
actment of “skeleton” legislation by Parliament, with the intention 
that it should be filled out and applied by administrative officials, 
was regarded as peculiarly characteristic of France, Italy, and other 
Continental countries. It still is prevalent enough there. But now- 
adays it is almost, if not quite, as common on the other side of the 
Channel. Even in the United States, where, in pursuance of the prin- 
ciple of separation of powers, it is expressly stipulated that all legis- 
lative powers granted in the national constitution shall be vested in 
Congre.ss,- and where, consequently, the deleption of such power 
is at least theoretically impossible, administrative legislation — in the 
,form of executive orders issued by the president and of rules and 
regulations made both by the president and by higher officials of 
the executive departments — has assumed a high degree of impor- 
tance,^ In Britain, there is no constitutional obstacle; and delegation 
— frank and unashamed, as contrasted with roundabout and more or 
less disguised delegation in the United States— is going on in steadily 
increasing amount. 


^ In a still more recent year (1936), the number of such rules and orders was 1,417. 
Brought together, they filled uvo stout volumes. 

■ Art. I, § I. 

“ See J. A. Fairlic, “Administrative Legislation,” Mich. Law Rev., Feb., 1920; 
J. Hart, The Ordinance-Making Powers of the President of the United States 
(Baltimore, 1925)-, J. P. Comer, Legislative Functions of National Administrative 
Authorities (New York, 1927); and F. F, Blachly and M. E. Oatman, Administra- 
tive Legislation and Adjudication (Washington, 1934). The courts, of course, 
sometimes overrule the attempted delegation of legislative powers, as in the case of 
the National Recover)^ Act of 1933. 
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REASONS FOR 
DELEGATION 


If anyone ever supposed that powers of a legisla- 
tive nature could be kept exclusively in the hands 
of Parliament, Congress, or any other important 


legislative body, such a view is entirely untenable now. To start 
with, no legislature — certainly not the British Parliament — lias time 
in which to consider, or even to act perfunctorily upon, all of the 


multifarious questions that must somehow be settled as the day-to- 
day business of administration proceeds. Often as not, the legislature 
' is not in session when decisions must be reached. Sometimes, too, the 


legislature cannot agree, and finds it easiest to pass along a given 
problem to other hands. Most important of all, the matters to be 
regulated are increasingly complicated and technical, quite beyond 
the knowledge and experience of the average run of legfslators, and 
capable of being dealt with intelligently only by administrators and 
technicians on the basis of first-hand experience and scientific expert- 
ness, and under circumstances such that if rules adopted do not work 
out as expected, they can more easily be modified than if formal 
legislation were required. Under these conditions, Parliament per- 
force contents itself time after time with statutory enactments layiiw 
down broad principles, policies, and objectives, leaving it to the 
king-in-council or to an appropriate department to supplSnent them 
with orders and regulations. 


PROS AND CONS Although by no means a new phenomenon, the 

OF THE MATTER ptactice of delegation has so grown in recent 

arouse misgivings and draw forth some 
vigorous criticism. Parliament, it is charged, is gradually restoring 
to the crown by statute the arbitrary powers of vdiich earlier parlia-, 
ments stripped it, and thus whether realizing it or not, is abdicating' 

ministers, who originate most of the important public measures, who 
aje a defoite interest m obtaining as much freedom as possible for 
the executive authorities to legislate independently, and avIio are not 
above slipping into bills clauses, frequently unnoticed by miyone 

wr;rTm,7h"fr " Few members of Pa'rlSnt 

actuallvlU ■'I ™,‘*eestanding of how far matters have 

powers^ a®nd for7‘' ‘ “ ^”1 P''eaer''ation of full parliamentary 

out “sfiTtp mdSn 

P'-e. not- 

Neitherltingrcoun^nm r »"*ority. 
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to override the will of Parliament on any matter on which the latter 
chooses to take a position. “All rules,” the judicial committee of the 
privy council has said, “derive their validity from the statute which 
creates the power [to make them], and not from the executive body 
by which they are made.” ^ In the second place, many, and indeed 
an increasing proportion of, statutory rules and orders must be laid 
before^^ Parliament; and certain ones (including all “provisional 
orders ) become finally valid and effective only upon being con- 
firmed by resolution passed by both houses. This check is often more 
a matter of form than anything else, say the objectors, and rightly. 
Nevertheless, the power of veto is there, to be exercised whenever 
desired.- Finally, orders and rules enjoy no such immunity from 
judicial review as do statutes. No court will hold any act of Parlia- 
ment ultra vires; but any judge, high or low, before whom a case is 
brought turning on the enforcement of an administrative rule or 
order may inquire into tlie authority by which the rule or order was 
issued and, upon finding it wanting, decline to apply the order to the 
case before him.^ Even war-time orders-in-council issued under the 
broad authority of the Defense of the Realm Acts of 19 14-15 fell to 
the ground in this way.' 

' The Zamora (igi6). See D. L. Weir and F. H. Lawson, Cnses in Constitutional 
Law, 66-70. 

“ It has been proposed to set up committees in both houses of Parliament charged 
with reporting on (i) ever}'- bill delegating legislative power and (z) all regula- 
tions made in pursuance of such delegation. No action of the kind has, however, 
been taken — chiefly because of the dislike of the ministers and civil sen'ants for the 
plan. 

’ The only exception arises in scattered instances, e.g., the Poor Law Act of 1927, 
in which regulations arc given immunity by provision of the covering statute that 
they “shall have effect as if enacted in this act.” The significance of this exception 
is, however, lessened by a ruling in Ex parte Yaffe (1930) that the provision docs 
not compel the courts to accept such legislation unless it conforms to the act. 

* Interest in the subject of administrative legislation was raised to a lofty pitch 
by a challenging book published at London in 1929 by the Lord Chief Justice, 
Lord Hewart of Bury, under the title of The New Despotism (see especially Chap, 
vi). Just as this volume appeared, the Labor government set up a commission, under 
the chairmanship of the Earl of Donoughmore, to investigate both administrative 
legislation and administrative justice; and in 1932 this body presented a Report of 
the Committee on Ministers' Powers (Cmd. 4060), the second section (pp. 8-70) of 
which surveys the growth and character of administrative legislation, in general 
approvingly, although with suggestions for needed safeguards (for pordons of this 
discussion, see R. K. Gooch, Source Book, 157-170). J. Willis, The Parliamentary 
Powers of English Government Departments (Cambridge, Mass., 1933), is an 
admirable treatise on the subject; and C. M. Chen, Parliamentary Opinion of Dele- 
gated Legislation (New York, 1933), brings to light cross-currents of thought in 
Parliament concerning it. An older, but still standard, work is C. T. Carr, Dele- 
gated Legislation (Cambridge, Eng., 1921), and a useful brief survey is J. A. Fairlie, 
Administrative Procedure in Connection with Statutory Rules and Orders in Great 
Britain (Urbana, 1925). On delegation of powers in general, see article by E. Bonte- 
cue in Encyc. of the Soc. Sci., V, 6 s- 6 j. 
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DEVELOPMENT OF 

ADMINISTRATIVE 

ADJUDICATION 


Hardly less interesting than the growth of ad- 
ministrative legislation is the development of 
vdtat may, by analogy, be termed administrative 
adjudication. To be sure, there never has been, 
and never will be, any clear line of demarcation between adminis- 
trative functions and judicial functions; long before our own day, 
administrators judged and judges administered. But the point is that, 
largely as a result of the social legislation of the past half-century, the 
judicial activities of administrative authorities in, or under the control 
of, the executive departments have enormously increased, not by 
accident, but by deliberate provision made in parliamentary statutes. 
For example, the housing acts make the Ministry of Flealth the appel- 
late body in regard to a great scries of important matters closely 
affecting the rights of owners of slum property and workmen’s 
dwelling houses; and, the department having laid down requisite 
rules on the subject, appeals are decided by its officials in accordance 
with them and can be carried to no court of law. Again, the Board 
of Education hears and gives final decision upon appeals turnino^ 
upon essentially judicial questions arising between local educational 
authoiities and the managers of *hion-providcd,” f.c., denomina- 
tional, schools. The Ministry of Transport similarly disposes of 
appeals in regard to the granting of various kinds of licenses and in 
respect to the supplying of electrical power; and the Home Offi ce 
exercises numerous functions of a judicial nature, involving intricate 
questions of law and fact, “ranging from the decision as to whether 
a man is or is not an alien, and if an alien, of what nationality, to the 
commutation of the death penalty in capital offenses.” ^ Hardly any 
important department-indeed, hardly any major branch of a de- 

whicTh evir ' ^ of judicial powers 

differences op object to the growing exercise of 

OPINION HERE ALSO ‘^gis ativc powcr by administrative authorities 

trativeliKflrp” IT “"‘'7 “'’Jftewn more strongly to “adminis- 
rf ik t 1 A. V ", fydamental English principle of the rule 


Administrative Lav, (London, 19.8), 


24. 



ADiVIINISTRATIVE ORGANIZATION 117 

decision of an administrative authority, in defense of what he regards 
as his rights or interests, tlie matter must be heard and settled, not by 
a regular judicial court, but by an official, or perchance by a Quasi- 
body, within the department under which the question. has 
’ arisen. He is likely also to encounter procedures very different from, 
'and more summary than, those of the regular courts. As ‘a rule, he 
may not appear in person, be represented by counsel, or produce 
evidence; and if the case goes against him, he sometimes has no oppor- 
tunity to appeal, unless perhaps only to a higher administrative 
authority. All this, it is charged, is out of line with historic and 
fundamental English principles — an unhappy development by which 
the bureaucracy is gaining the whip-hand over the judiciary. 

Hcrc~again, there arc, of course, arguments in rebuttal: first, that 
Avhat is complained of is nothing new, since administration and jus- 
tice have always been to a considerable extent commingled; second, 
that the swift expansion of social legislation in the past half-century 
has made the growth of judicial fuiKtions in the hands of adminis- 
trative authorities necessary and inevitable; third, that in wielding 
such powers these administrative authorities have achieved, and are 
achieving, socially desirable ends which the courts of law as at present 
constituted are not always prepared or disposed to serve; and fourth, 
that the administrative tribunals are easier of access than the ordinary 
courts and their procedure less technical, less expensive, and more 
speedy. The problem is an intricate one — too much so to be dealt 
with adequately here. It will challenge attention increasingly, how- 
ever, not only in Britain, but also in the United States, where — once 
more notwithstanding our vaunted separation of powers — it has 
presented itself in many guises and forms.* 

’ Lord Hewart’s The New Despotism is devoted especially to this subject, and 
section 3 (pp. 71-118) of the Report of the Committee on Aiinisters’ Powers con- 
•siders it concisely (reprinted in part in R. K. Gooch, Source Book, 399-414). The 
Chief Justice finds administmtivc justice little better than “administrative lawless- 
ness”; the Committee finds nothing radically wrong with it, but, as in the case of 
administrative legislation, suggests some desirable safeguards. W. A. Robson, Jus- 
tice and Administrative Law (cited above) is a first-rate treatise, with Chaps, i, iii, 
and vi especially to be recommended. On developments in the United States, see 
F. F. Blachly and M. E. Oatman, op. cit., and J. Dickinson, Administrative Justice 
atid the Supremacy of Law in the United States (Cambridge, Mass., 1917). Blachly 
and Oatman found in 1934 appro.ximately 60 federal agencies having powers of 
administrative adjudication. The number of state agencies having such powers is, 
of course, vastly larger. 





PERMANENT CIVIL SERVICE 


the permanent service is recruite d, classified , controlle d, disciplined, 
com pensate d, and fitted into the general scheme of things. 

MiNisTFRs AND Certain sharp distinctions between ministers and 
PER A I ANENT permanent civil servants at once attract attention. 

CIVIL SERVANTS The first turns on the fact that the minister is a 
contrasted: -political official while the civil servant is no t. 

Most ministers belong to the House of Commons, 
to which they have been elected as party men; if 
in the cabinet, they are likely to be recognized 
party leaders; in any event, they bear a party label and remain in 
office only so long as their party stays in power.^ The permanent 
civil servant, on the other hand, derives his status mainly from the 
fact that he is non-politica l. ^He is not permitted to be a member of 
the House of Commons, or even to become a candidate for a seat 
without first resigning his civil service post. He may not make a 
political speech, print a partisan article or tract, edit or publish a 
party newspaper, canvass for a party candidate, or serve on a party 
committee. He may not seek to wield partisan influence in any way 
whatsoever except by going quietly to the polls and casting his ballot. 
Indeed, in times past revenue collectors, police, and one or two other 
groups of public employees have actually been disfranchised, al- 
though none is so penalized today. Hedged about by multiplied 
parliamentary statutes, orders-in-council, and restraining rules laid 
doAi'n'b}^- the Civil Sendee Commission, the civil servant (if he lives 
up to what is expected of him) merely watches the tide of political 
life flow past him vuthout ever dipping into it except to vote. The 
theory is that subordinate employees of the state — having to do, not 
with the control of policy (however much they may, in point of 
fact, contribute indirectly to policy-making), but only with exe- 
cuting the laws and transacting the public business — ought to be in 
a position to work Avith the government of the day in full loyalty, 
consistency, and sincerity, regardless of which party is in power, 
and that they could not do this if they were to take an active 
and public part in favor of one party and its candidates as against 
another. 

There is another way in which ministers and 
2. AS TO lEciiNicAL pej-manent civil servants differ. The former are, 
in the main, , amateurs, while the latter are, or are 
in process of becoming, expert s. Anyone who has read what has 

’ The situation is, of course, somewhat different when a “coalition,” or “national,” 
government is in office, e.g., since 1931. Even then, however, ministers are selected 
with reference to their party status and are certainly “political.” 
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already been said about the ministers tviil uutlcrstand why they arc 
aS y^h rare cKcc,,tious .trust be, a.uateurs,'^ 1 hey a, o appo.med 
“th 0 c regard, of course, for their pcsoual aptitudes, but oftc.t, 
^ not uLiallyrfor reasons that have little co.t.tect.oi, w.d, tlte nature 
of the work to be performed in titcir paitictilnr depaitments, fic- 
quently they Itave had little or no experience witl, governmenta 
adminiLation in any fornt.'-Thc departments over which tltey find 
themselves placed have in most cases come to embrace so many dif- 
ferent services that no person could ])ossibly tpialify as an expert m 
them all/AMiilc in oflicc, ministers, furthermore, mrst devote so 
much of their time to cabinet, parliamentary, party, social, and other 
activities outside of the fields assigned them that they can tn fact 
learn little about their departments except on very Inroad and general 
lines. Not infrcc|ucntly they arc shifted from one j)ost to another, 
and in any event they enjoy only the precarious, and tisuallv rathci 
brief, tenure tvhich the politicardiaracrer of their posithms entails. 
Merchants, lawyers, countr)- squire.s, professional politicians, trade 
union organizers, with an occasional journalist anti unitcisity jtro- 
fessor — these, rather than permanent under-sccrctarics, assistant 
undcr-sccrctarics, and bureau chiefs who have risen from tlic ranks, 
are the materials of which ministries arc made. Ministers arc gen- 
erally laymen, and make no pretense to being anything else. 

The apirarcnt incongruit)' of such a state of 
thimzs has stirred no small amount of ridicule 
and complaint. “WT require,” says one critic, 
“some acquaintance with the technicalities of 
their u'ork from the subordinate oflicials, but none from tlic respon- 
sible chiefs. A youth must pass an examination in arithincric before 
he can hold a second-class clerkship in the T rcasurv, hut a Chancellor 
of the Exchequer may be a middic-aged man of the u’orld, who lias 
forgotten what little he c\-cr learnt about figures at E'.ron or Oxford, 
and is innocently anxious to know’ the meaning of ‘those little dots,’ 
when first confronted wdth Treasury accounts worked out in deci- 
mals, A young officer will be refused liis promotion to captain’s rank 
if he cannot shoiv sonic acquaintance w'ith tactics and with military 
history; hut the /Minister for ^^^'lr may he a man of peace — wc have 
had such who regards all soldiering with dislike, and has scdulou.s'ly 
abstained from getting to know’ anything about it.” ’ In France and 
other Continental states, it has been not uncommon to put military 
and naval men in charge of the \var and marine ministries; and even 

S. Low, Governance of England (rev. cd., 1914), :oi-:o:. 
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in the United States there has been a growing demand that the per- 
sons whom the president places at the head of at least a few of the 
executive departments, e.g., Agriculture and Labor, shall have had 
professional experience related to the work which they will be 
expected to supervise. 

^hcre is no gainsaying that, other things being 
KEAsoNs WHY THE equal, the department head who is well informed 
pRESENi PRACTICE worlc to be carried on under his direction 

IS BEST 

is to be preferred. But this does not mean that he 
can, or should, be expected to qualify as an, expert or technician. 
Dozens of more or less related, but different, activities are to go on 
simultaneously in the department, each requiring a high order of 
technical proficiency. Neither the minister in charge nor any othe r 
man can be a master of all; and so far as the minister is concerned, it is 
un necessary that he be a master of any, because — and it cannot be 
too strongly emphasized — his business is not to do the work of the 
departme nt, but only to help frame general policies and see that they 
arc carried out by the sta ff emploved.f o r the purpose . indcc'd.There 
arc strong reasons why it is better for him to be a layman, brought in 
from the outside. He must be able to see tlie department as a Mdiole 
and in its relations to other departments and branches of the govern- 
ment. He must have a sense of proportion and values requisite to 
guide him in keeping the department within its proper sphere. He 
must se rve as the intermediary between the department and th e 
House of Commons, keeping the on'e in touch uhth public opinion 
and the other informed on administrative needs and problems. 
Though war minister, he must have the interests of more than the 
military men at heart; though minister of agriculture, he must serve 
others besides the landowners. These larger things he would be less 
adapted to do if he had grown up in the department and had only 
a departmental point of view. On general principles, too, it is usually 
a good thing to have the work of experts supervised by laymen. If 
the supervision is at all tactful and sympathetic, less friction is likely' 
to result than where experts are set to supervise experts.^ 


* For starements from high sources defending the existing practice, see Ramsay 
MacDonald, SocialisDi and Govermnent (London, 1909), II, 34-35, and S. and B. 
'Il'^ebb, A Constitiition for the Socialist Commoivweaitb of Great Britain, 66-68. Cf. 
H. J. Laski, “The Limitations of the Expert,” Harper's Mag., Dec., 1931. “Sir 
‘William Harcourt, once asked whether the government of England v'ould not be 
improved by being entrusted entirely to the permanent officials, replied: ‘For six 
months, England would be the best governed country in the world. Then yon 
would see every governm ' • . a lamp-post in Whitehall.’ ” R. L. 

Buell (ed.), Democratic C; . ■ .. (New York, 1935), 64. 
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The outstanding feature of Britisli executive and 
RELATIONS OF administrative organization is, therefore, tlic asso- 
MiNisTERs WITH ciatioii togctlier of ( i ) an amateur, lay, political, 

THEIR SUBORDINATES ° j- I J r ^ • i , 

non-permanent, directing body or omcials, and 
( 2 ) an expert, professional, non-political, permanent, subordinate 
staff. “The former,” as an American scholar writes, “provides the 
democratic element in administration; the latter the bureaucratic. 
Both are essential — one of them to make a government popular; the 
other to make it efficient. And the test of a good government is its 
successful combination of these two qualities.” ^ The relations of the 
two elements, /.e., ministers and subordinates, M'ith each other in the 
day-to-day workings of a department vary wuth the personalities 
and circum^ances involved, but must necessarily be intimate and 
continuous. As spokesman in the department for the cabinet and 
Parliament, the minister directs and instructs; to a degree, he deter- 
mines policy and imposes it upon those under him. On the other 
hand, as an amateur with little time for delving into the minutiae of 
department business, he cannot go far in any direction without 
assistance from the experts. On them he must rely for information 
about matters of which he knows little or notliing; from them he 
must seek advice; from them, indeed, he must continually accept 
guidance." ^^ ell aware of their own superiority in experience, and 
sometimes in ability as well, permanent under-secretaries and other 
members of the permanent staff have no hesitation about putting' 
forward dieir own suggestions, arguments, and admonitions; and as 
a recent English writer observes, the minister wdll, “in ninety-nine 
cases out of a hundred, simply accept their view, and sign his name 
on the dotted line.” Of course, no minister ever acknowledges any 
oMrgatw77. to accept and act upon the views of his subordinates, 
however urgently pressed. It is he, not they, who will have to justify 
to the cabinet whatever decisions arc made, and also bear responsi- 

inquiring, and perhaps censoriou-s, 
'’’'"S surrender 

hvloes' ih 1’" t So far as riponsibil- 

-ity goes, the minister ,s the department. Nevcrthele.ss, to a far greater 

o Govermnents of Europe (^rd cd 1 

>-'=' TbJ Apple Curt th.at “tl^o 

great public office^’ udiile of course an pv nimistcr at the Iicad of a 

amount of truth. * ' ncvcrtiiclcss contains no small 

R. Muir, How Britain Is Governed (jrd cd.), 56. 
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extent than is commonly appreciated, the skilled and permanent 
service contributes to the shaping both of departmental and of 
broader national policy. The real authorship of many a bill intro- 
duced and pushed in Parliament by the ministers is to be sought, not 
among the ministers themselves, but among their subordinates in the 
departments.^ 

A moment’s reflection on the matter would sug- 
gest that, while in the nature of things the politi- 
cal, ministerial members of the public service 
must be selected in quite a different way, the great mass of non- 
political, professional, permanent officials and employees might very 
properly be recruited on the basis of knowledge and capacity as 
tested in formal examinations : and the next outstanding aspect of the 
permanent service to be noted is the wide application of what we in 
America are accustomed to call the “merit” principle . Like ourselves, 
the British people came by this plan only after a long fight for “civil 
service reform.” They attained it, however, a generation earlier 
than we, and the victory of the cause in their country did much 
to promote the hard-won, but substantial, triumphs which it has 
achieved on this side of the Atlantic." In Britain, as with us, the fight 
had to be made against various flagrant and insidious forms of what 
is commonly known as “patronage.” Government in Britain in the 
eighteenth and earlier nineteenth centuries was, in all of its phases, 
decidedly aristocratic. Legislation at Westminster was chiefly in 
the hands of the leading members of a few governing families; justice 
and local government were carried on almost entirely by propertied 
but unpaid and often inefficient justices of the peace; and the national 
administration was entrusted mainly to persons who go t their place s 
by some sort of favori tism rather tha n as a reward for possessing any 
particula r capacity or competence . Min^if not most, appointees to 
^ministratiVe posts not orily were amateu rs, like the ministers, but 
had no claims whatever to preferment other than that they were 
importunate constituents of i nfluential members of Parliament — 
perchance useful supporters at election time. Many were younger 
sons of powerful landholders or politicians: many were needy rela - 
tives or other more or less unpromising members of a magnate’s 


^ For an excellent detailed discussion of this general matter, see C. Aikin, “The 
British Bureaucracy and the Origins of Parliamentary Policy,” Amer. Polit. Set. Rev., 
Feb. and Apr., 1939. 

" Thus the important legislation known as the Pendleton Act, in 1883, was helped 
along appreciably by the publication in 1880 of a book entitled The Civil Service in 
Greet Britain, by Dorman B. Eaton, an ardent reformer whom President Hayes 
commissioned to study the advances made in Great Britain up to that point. 
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entourage; many performed public duties on only a part-time basis, 
as a sort of side-lined 

“Clean sweeps,” of the sort that came to be the 
FORMER fashion in the heyday of the American spoils sys- 

PREVALENCE OF ^ wcre, iiidccd, very rarely indulged in. ’^he 

Englishman thought of a man, once m a public 
office, as having somewhat of a vested right to it. There was no such 
fear of entrenched office-holders as found frequent expression in 
America, especially in Jacksonian days; besides, under a cabinet 
system, with a change of ministers possible at almost any moment, 
the principle of rotation, if allowed to dominate, Mmuld, as any sane 
man could see, keep the whole governmental system constantly on 
the brink of chaos. Nevertheless, t liere v^ere some removals on 
.par tisan and personal g rouruis; and when desirable places fell vacant . 
or new on e s,.v^ere _createT the_a_ppomt ments almost invariably we nt 
tp jpns of. the aristQc racy_pr other place-hunters selected for reasons 
having little or nothing to do with competence.'^l^romotions, too, 

lyn ^ _ .1 ^ r» • ■ '.i i ,, 


THE PROCESS OF '^igh-minded heads of departments protested 
REFORM against a system which sv^amped the services 

with inefficient and lazy employees, and lay 
critics like Carlyle poured out the vials of their wrath upon both the 
purveyors and the beneficiaries of patronageT^Not until 1833, how- 
ever, was It found possible to make a start in the direction of reform 
and then only in a very modest fashion in connection with appoint- 
ments in British India. Not until past the middle of the century, 
following the submission of a challenging report by a Treasury com- 
mittee could anything be done to improve matters in the services at 
home. Even then, the countryjlid not go over to a merit system 
immediately, or by a single leap. N gyertheless. in 18 c; 5 an order-in- 
£ouncil£reatedjmyiljemce_c^^^ 

document reprinted in N. L. HilUn^H. W. Soke,^’ 7 ‘;"v. E7! ” 

century is re- 

The situation is portraved h^^lf hnrr,r..-^. i • a lork, 1914), Chnp. i. 

Three Clerks; and devotee-; !/' ^ Anthony Trollope’s novel, He 
“circumlocution office” of Little DorrlT difficulty in recalling the 

people, it w^s pr^entedTriPaSimen^t /n comments by various eminent 

first published, it was kugS at 
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Math a dministering examinations to candidates i n junior positions in 
all departments; the pass examinations introduced at the outset pres- 
ently gave Avay to competitive tests; and a Superannuation Act of 
1859 imparted a powerful impetus by providing that no person there- 
after appointed (vdth certain exceptions) should be regarded as 
entitled to a retirement pension unless he should have been admitted 
to the service with a certificate from the commissioners. Finally, in 
A 870, an epoch-marking order-in-council completed the edifice 
by making open competitive examinations oblig ator y practically 
throughout the service. Since that time, the merit plan of recruit - 
nient and promotion has applied, speaking broadly, to the whole 
body of national admi nistrative officers and emplo^^ees except only 
em ploye e s Math purely routine duties at the bo tt om~orthe scale and 
a handful of officers at the top — chiefly the ministers — Mdio have to 
do directly Math determining policy, and who accordingly are prop- 
erly kept on a different basis. 

>/One Mall not be surprised to learn that every step in the British 
reform M^as resisted stoutly by politicians and others who had some- 
thing to lose by a change, and that during its first 20 years the Civil 
Service Commission M^as the object of almost continuous criticism 
and attack. There never M^as really serious danger, hoM^ever, of a 
reversion to the earlier scheme of things; and from 1870 onM^ards it 
M^as a matter merely of studying and experimenting with modes of 
bringing the system up to the desired efficiency and keeping it abreast 
of the times. To this end, searching inquiries M'^ere made by succes- 
sive commissions, notably in 1875, 1884-90, in 1910-14, in 1918, 

and in 1929-3 1 ; ^ and large numbers of orders-in-council M^ere issued, 
e.g., one of 1910 repealing previous orders and consolidating those 
remaining, and pother of 1920 largely superseding the measure of 
10 years before. In the whole process. Parliament — never very en- 
thusiastic on the subject — played a distinctly minor role; indeed, the 
fashion in Mdiich the tMm houses kept their hands off the problem and 
alloM^ed the entire present -day merit system to be built up upon t he 
basis of executive investigations, plans, and orders may M^ell b e cited 
as an illustration of that legislative abstention from direct control of 
administration which so sharply differentiates methods at West- 
minster from those at W ashington. The executive authorities, stand- 
ing closer to the realities of the problem, quite outran parliamentary, 

^ The report of the Tomlin Commission, submitted in 1931 (Cmd. 3900), was 
particularly significant because of dealing with many newer post-war phases of the 
service. For brief comment, see L. D. White, “The British Royal Commission on 
the Civil Service,” Avier. Folk. Set. Rev., Apr., 1932. 
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if not also popular, sentiment on the subject, and, almost before the 
countr}^ u^as aware of what was happening, gave it the first truly 
expert and professional civil service known to the Western world.^" 
The broadening and deepening of the range of 
i>iu:snNT EXTENT OF aovemment activities in the last hundred years 

' ' ' is reflected strikingly in the creation of new exec- 

utive departments and offices, as outlined in the preceding chapter. 
It is similarly evidenced by the growth of the civil service. In 1832. 
the total number of civil servants — counting all members of adminis- 
trative and clerical staffs, including postal officials, but excluding 
laborers (for whom there are no figures) — was 21,305.^ By 1851, the 
figure had risen to 39,147, and by 1891, to 79,241; in 1914, on the 
eve of the World War, it was 280,900; in 1922, after a considerable 
decline from the peak reached during the W ar, it was 3 1 7,72 1 ; at the 
present day, it is well above 300,000, exclusive of some 125,000 
laborers and other employees who, although frequently included in 
the statistics cited, arc not “permanent,” nor yet civil servants in the 
stricter meaning of the term. Of the present total, upwards of two- 
thirds arc employed in carrying on the varied operations of the Post 
Office (including the telegraph and telephone services) ; of the 
remaining third, approximately half are engaged in work in and 
about Whitehall, the focal center of the administrative system, and 
the other half arc in service elsewhere throughout the country and 
in foreign lands. More than 23 per cent of the whole number are 
women.'* As compared with France — a country of approximately 
the same population Great Britain has a comparatively small force 
of national civil servants, for the reason that, government being far 
less centralized, important groups, e.g., school teachers, which in 
nance belong to the national service function in Britain under the 
counties and boroughs only. Even so, and taking no account of the 

pay-roll every hundred is on the national 

CLASSIFICATION earlier days, little or no attempt was made 

or r,.M]>LOYEEs members of the civil service into 

dennite classes. Aftgr jhe reform of 1870, hoiv.- 
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and inferior positions involving only work of a glerical nature; and 
gradually a scheme of classification into first or higher division clerks, 
second division clerks , a ssistant clerks, boy clerks , and women clerks 
was worked out, although promotion from one class to another was 
rare and the articulation of the different parts of the system was 
generally unsatisfactory. A reorganization which was definitely in 
prospect at the time when the AVorld War broke out was naturally 
delayed; but it was actively undertaken in 1918, and by 1922 it had 
been carried out in most of the important departments. A descrip- 
tion of the classification now prevailing would be excessively tech- 
nical for our purposes. Suffice it to say that the present general (as 
distinguished from departmental) classes are: ( i ) “the brain of rhe._ 
servic e,” a pivotal and directing administrative clas s (some 1,300), 
corresponding to the old first division, open alike to men and women , 
and recruited, at the ages of 22-24, hy rigorous c ompetitive ora l 
and written examination from among candidates who are mostly 
graduates of high distinction from Oxford and Cambridge,^ and 
whose testing is directed particularly to discovering intelligence, 
adaptability, and personality; (2) a n executive clas s (some 4,350), 
doing the wjork of the supply and accounting departments and of 
other executive or specialized branches of the service, and recruited 
at the ages o f 18-19 oni th e st andard of a full secondary school course: 

( 3 ) a much more numerous general c krical class, covering the lower 
range of the old second class (with the addition of the assistant clerks 
and the boy clerks) , recruited at the ages of 1 6-1 7 on the standard of 
the intermediate stage of a secondary course, and subdivided into 
(a) the higher clerical class an d (b) the cleri cal class prop er; (4) a 
w riting assistant class , recruited only (at the age of r6) from girls, 
and engaged in copying, filing, addressing, counting, and other 
simple and largely mechanical work; and (5) a class .of typists an d 
shorthand typists, also recruited exclusively from girls. Each class 
has a prescribed salary scale and definite standards for pay increase 
and promotion. Each is articulated reasonably well with a given 
level in the educational system of the country. 

Responsibility for the general administration of 
the civil service rests with the Treasury, aided by 
a civil service commission charged with main- 
taining standards and testing qualifications for appointment. The 
key position which the Treasury occupies among the executive de- 
partments — more particularly, the supervision which it wields over 

’ In general, the administrative class includes the permanent under-secretaries 
and all others wlio make important decisions and give advice to ministers. 
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their expenditures — would of itself entail a good deal of control over 
the conditions under which their work is carried on. But an order-in-^ 
council of 1920, consolidating a long line of previous orders, autlior- 
izes this purse-holding pater fainilias of the governmental system to 
“make regulations for controlling the conduct of His Adajesry'q riyjl 
establishments a nd pro viding f^ the classification, remuneration. 
and othe_r — c. ondrtions of service of all persons employed therein , 
whether permanently or temporarily”; and as a result, practically 
every phase of civil service or ganiza_t ion and ac tivity — the number 
and rank of civil servants in each department, salary bases and ranges, 
efficiency ratings, promotions, pens^s, thou glTiiot disciplin e — is 
subje ct to wh atever degreTof Treasury regu lation thc .authori rics of 
careTo ihipj^; 'Even rules and regulations for admis- 
sion to the service as laid down by the civil service commissioners, 
including types, times, and places of examinations, are effective only 
when given Treasury approval; and altogether, characterization of 
the Treasury as “the employer of the civil service” is not far afield. 
Since 1919, Treasury control has been centralized in an “establish- \/ 
ments department, each larger ministry having an “establishments” 
branch of its own for handling matters not requiring attention clsc- 
vffiere, and the heads of these units forming a committee to advise 
and assist the central establishments department in the Treasury.’ 
Since 1919, too, the Piyrnar^nLSecxetiuiyjDT^^^ has borne 

the significant title of ‘‘Iiead^hcXLYii&n3du.e.” - 

/ the CIVIL SF.uyicE pioneer order-in-council of 1855 created a 

y COMMISSION centi al board of examiners of three members, and 

'^o.oiis day the authority which makes and exc- 
utes ruEs for entry into the service has been His A'laiesty’s Ci\dl 

mTssffineS'’’^n ''T" r'’ to simply as “the Com- 

L n whir^^ Service Commission. Appointed by the,/ 

crovn--which in practice means by order-in-counal after the’eabi- 
net has duly consulted with the higlaer Treasury offi 2 “coit 
m.ss.o„ers .re usually persons of lo\g experiene’e in the servtHnd 

establishment^ it Washington'is rconireuT V exccunvc department and independent 
and the personnel directors heidino- tl ^ division of personnel management, 

the BureL of the SS^and ut representatives of 

of Personnel Administration ervice Commission, form a central Council 


Treasury 

profit by, and if you cannot define^!? ^ suffer from, that you 

not define an elephant, but he knew i\'Iorley used to say that he could 

control when you feel it” H Hiiyire '^tid you know Treasury 

P- Higgs, m Jot,r. of Pub. Adniin., Apr., 194, 
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they hold office until eligible for retirement under regular civil serv- 
ice rules. The most recent official definition of the duties of th e 
Commission i s contained in the order-in-council of 1920 already 
cited. In summary, they are: ( i ) to “approve” the qualificat ipiiS-Qf 
“all persons ^ proposed to be appointed, whether permanently or 
temporarily, to any situation or employment in any of His Majesty’s 
civil establishments”; (2) to make regulations prescribing the manner 
in which persons are to be admitted to the civil establishments and 
the conditions on which the commissioners may issue certificates of 
qualification; and (3) to publish in xl^ cLovdon Gazette notice of all 
appointments and promotion s with respect to which certificates of 
qualification have been issued. As has been explained, the Commis- 
si on’s work is subject at all points to Treasury approval ; and of 
course it must be understood that actual appointments are made, not 
by the Commission, but by the appropriate department heads, subject, 
again to general Treasury control. The Commission has nothing to 
do with c lassification, promotions, salary ranges, or di scipline. Its 
business is solely that of e.xa mination a nd ..certifi cation. In all that 
relates, however, to this importMt function of recruitment, it wields 
an authority which is rarely overborne; and the scheme of examina- 
tions which it has built up is one of the outstanding features of the 
British administrative system. 

It must not be supposed that a single mode of 
recruitment is employed for all branches and 
grades of the service. Quite the contrary. In the 
first place, tests m ay be applied (i) by written examination, (2) by 
i ntervie w, the candidate conversing with a board of examiners, or 
(3) by a mixed metho d under Avhich personal fitness is judged by 
means of interview and knowledge by wr itten e xamination. In the 
second place, the competition may be held under regulations made 
by the Civil Service Commission and be open to all candidates vdio 
possess the qualifications laid down in the regulations; or it may be 
held under .conditions prescribed by a department and restricted to 
candidates selected in advance by the department. To describe, one 
by one, the many kinds of tests employed is not feasible here; but 
something may well be said about the examination system in general, 
especially as found in those parts of the service in which recruitment 
is most fully controlled by the Commission. 

Great changes have taken place in English civil 
NATURE OF THE service examinations since the time when An- 
EXAMiNATioNs thony Trollope, having failed at everything else 

With certain stipulated exceptions. 
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that he had tried, was admitted to the secretariat of the Post Office on 
the basis of a test which consisted in copying a newspaper article, in 
the course of which he misspelled several words and finally spilled ink 
on the manuscript! Furthermore, the English objective in examin- 
ing for admission to the service is very different from the American. 

' In this country, candidates for virtually all positions except those of a 
distinctly technical character are tested primarily to find out how 
well they are qualified to perform the duties of the particular position 
or type of position which they seek. There is one examination for 
people who are interested in becoming letter-carriers, another for 
those who would like a job at book-keeping, and so on all the way 
around. The examinations are specific, practical, non-academic; and 
to the average American it seems both natural and proper that they 
should be so.NThe English examinations, however, aim, not so much 
at finding out how well an applicant could presumably discharge 
the duties of a given post if he were appointed to it tomorrow, as at 
measuring his intellectual attainments, his qualities of mind, and his 
general promise for the future. Thus, candidates for admission to the 
administrative class are given the same examinations, whether they 
eventually find employment in the Treasury, in the Foreign Office, 
or in the Admiralty. The subjects in which they are examined are 
distinctly acadernic including, in varying combinations, history, 
mathematics, ancient and modern languages, philosophy, economics, 
polnical science, natural science, and others — and are drawn almost 
entirely from the realm of the liberal, as opposed to the technical 
studies. And the questions are of a sort which ordinarily can be 
answered only by an upper-group university graduate; indeed, most 
of them are ffirmshed by Oxford, Cambridge, and other university 
professors. I o be sure, examinations for entrance into the next class 
below, z.e., the executive, are easy enough to be passed by persons 
with a secondary-school education. Yet they, too, are of an essen- 

Sdf f” '"/A" “ture; and even at a still 
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inexperience would, in fact, preclude such knowledge), nevertheless 
have education and capacity that will enable them to rise from lower 

to higher positions and to become increasingly 
MERITS OF THE useful Servants of the state. Such people can be 

'^ENGLISH AND cc. 

trusted to pick up m a very short time a sum- 

AMERICAN SYSTEMS . , i i r i ^ i • i i i 

cient knowledge of the special work with which 
they are to start. The main concern is that they — at all events, in the 
middle and higher levels — be the sort that will prove capable of going 
on, some of them up to the under-secretaryships and other impor- 
tant offices which the British permanent service includes.'^From this 
it follows that much emphasis is placed upon the civil service as a 
career. Rarely is it entered today except by persons who have de- 
cided to make it a life work, who accordingly have subjected them- 
selves to the arduous discipline involved in carrying out the necessary 
preparations, and who come to the service as young men or women 
(in no case beyond 24 years of age) who have looked to this alone, 
and not as middle-aged persons who have tried a number of other 
things and failed.^ 

There is something to be said, of course, for both the American 
and British systems.' T he American is more democra ti c; ir evnrfs.I kdp 
of the beginner in the way of knowledge, and it affords a haven for 
men and women of all ages who are presumably fitted to do some 
particular form of clerical or other work. This, however, is about all 
that can be said for it.'' The British system is less democratic. But it 
attracts to the public service men and women who, on the average, 
not only are younger and more energetic and flexible than American 
appointees, but far better fitted by education, and very likely by 
native capacity as well, to become progressively able, useful, and 
responsible servants of the state. The American service is crowded 
with people who are perhaps adequately qualified for the clerical 
work that they do — and wliich they will keep on doing to the end 
of their days — but lamentably barren of first-rate material for such 
higher posts as bureau chief and assistant secretary. Special efforts 
are now being made to attract them, but it is still a rare thing in this 
country for university graduates to take civil service examinations 
except as candidates for a relatively small number of technical 
positions. 

’ For an official statement of the English point of view, see Report of the Com- 
mittee . . . [on Civil Service], Cmd. 8657 (1917), 10-13. The Tomlin Commission, 
which investigated civil service conditions and problems in 1929-31, found prevail- 
ing methods of recruitment generally satisfactory. It may be noted that while, in 
making appointments, war veterans receive preferential treatment in some grades 
of the service, the practice is not carried as far as in the United States. 
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. A corollary of the principle that new appointees 

^ to the service shall be persons of demonstrated 

capacity for growth is the consideration that the way must be kept 
open for them to mount in the scale as experience fits them for more 
important duties. This means a scheme of promotions conceived in 
the best interests of efficiency and morale. The arrangements that 
have been arrived at for the various grades of the British service are 
too varied and technical to be described here. But they provide, in 
general, for promotion (except in the lowest grades) on the basis of 
service rec ords rather than — as frequently in the United Stated — on 
that of written examination; they are administered, not by the Civil 
Service Commission, but by the several departments, with the aid of 
departmental promotion boards and under Treasury supervision; and 
they are generally thought to give fairer and more satisfactory results 
than in any other country, 

/ REMOVALS suggested by the term “ permanent civil 

' JSgxyi ce,^* non-political officers ^d employees, 

once appointe d, remain in the public employ until they die, resign, 
are removed fdrm isb ehavior, or reac h the ag e of re tiremen t. There 
IS, to be sure, no legal guarantee'toTliis effect. Quite the contrary: 
e^ept the judges and the Comptroller and Auditor-General, every 
officer under the crown— civil and military— serves only “ during 
. P -E^ su^ e ; so far as the law goes, any officer or employee 
(with the pceptions noted) may be dismissed at any time, with no 
reasons assigned; and, once discharged, a civil servant has no. case in 
tie courts or wrongful dismissal and damages. Promiscuous re- 
mova s, lowever,^ never became tlie fashion, even when the abuse of 
patronage was at its height; and the custom which nowadays protects 
every permanent official’s right to be retained in the service — up to 

dn,.! long as he behayes himself and 

stbieer f observed as any Jaw on the 

?rv than?m“ ’’“f ^ a minis- 

ties and immm v **?"! ^ disposition to tamper with the securi- 
ties and immunities of the permanent service. 

pay difficult but inescapable problem in any civil 

relation between thrmroTmT^ 

engaged in cornmnKl ' i servants and for persons 

be^arrived atSh ^ shall a scale 

serv “d between class and class within the 

There was / ' must carry the burden? 

persons who secured their ^ ^ state’s work was done by 

ed their positions through patronage, who were 
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frequently incompetent and negligent, and who — however they 
actually fared in particular cases — could hardly be regarded as 
having a claim to compensation on a basis fixed by market demand. 
Nowadays, however, the state seeks out the best talent available, ^ 
competing for it with the professions and with private employers, 
and must expect to pay in reasonable accordance with the value of 
the work done or services rendered. 

Mere acceptance of this situation does not solve the problem. On 
the one hand, civil servants are virtually assured of permanent em- ■ 
ployment; they have ample opportunities for promotion; they have 
a dignified connection, and arc shielded from certain of the casualties . 
of private employment. On the other hand, they are subject to 
special rules of decorum; they are denied some of the privileges 
enjoyed by other citizens, chiefly in the direction of political activity; 
they have no chance to acquire riches at an early age, or indeed at 
all; once in the service, they cannot leave it without sacrifice of their 
superannuation rights, or, having left it, return to it except under the 
most unusual circumstances. The principle which controls in the 
shaping of British policy on the subject is, in brief, that the state — , 
like any other employer — must “pay whatever is necessary to recruit 
and to retain an efficient staff.” ^ This means that, on the average, the 
pay must be' a little better than in the general run of employments 
outside the service, and that it must be capable of occasional adjust- 
ment to changing economic conditions. For some years after 1920, 
pay was in accordance with a pre-war base rate, to which was added 
a bonus freshly adjusted every six months in accordance with the 
rise and fall of the cost of living. This flexible plan, however, led to 
disputes, especially during the period of falling prices after 19Z9, and 
it has now been abandoned. Except in the relatively few instances 
in Mffiich it is fixed by statute, the pay of all civil servants is deter- 
mined by the department concerned, with authority in the Treasury 
to see that reasonable uniformity is preserved from service to service. 
Pay-cuts imposed in 1930 were restored four years later. 

Retirement and retirement allowances, or pen- 
sions, are regulated in their major aspects by acts 
of Parliament, but in detail by the Treasury, and the system is ad- 1 
ministered by Treasury commissioners. The normal retirement age . 
is 60; retirement on a pension can take place before that age only 
upon presentation of a certificate of physical or mental unfitness; at 
that age, anyone may retire who desires to do so; and at 65, retirement 

^ These are the words of a special committee on pay in tlie civil service, report- 
ing in 1923. . 
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n comDulsory unless the Treasury allows an extension, in an individ- 
4 l asfup to a maximum of five years. Contrary to the practice in 
TraSe and the United States (national government) , employees are 
S required to make a contribution out of their salaries toward the 
Zt lhhc system; and, roughly, the pension received is twp-thirds 
of the average salary earned m the last three years of service. 

^ In these days of widespread and effective organi- 
ORGANIZATIONS OF zatioii in industry, business, and politics, one will 
CIVIL SERVANTS surptised to learn that in Brit^in_as else- 

where civil servants, high and low, have formed themselves into 
unions and confederations for the promotion of their pecuniary and 
other interests. Trade unions among employees in private industry 
were legalized only in 1824-25, and similar organizations of civil 
servants became permissible only in the early years of the present 
century. More than half of the whole number of public employees, 
however, are now to be found in one or another of four major asso- 
ciations, of which three are federations of local or other societies hav- 
ing cognate interests. Furthermore, until 1927 such associations 
were free to affiliate with trade-union organizations outside, as well 
as inside, the public service; and most of the unions and federations 
became thus tied up, not only with the general national trade-union 
association, the Trades Union Congress,^ but also noth the Labor 
party. For organizations like the Union of Postal Workers, such 
relationships were altogether natural. Pay and working conditions 
in the service are governed very largely by the standards prevailing 
in private employment, and it is to the interest of the government 
workers to cooperate in any effort of private employees to raise wage 
levels and improve conditions. 

Such alliances, however, raise problems — ^in par- 
RESTRicTioNs iM- ficular, that of the right to engage in strikes. The 

' unionizing of government workers has been go- 
ing on the world over, and the strike question never fails to come up. 
Various ways of handling it have been adopted. In the United States, 
an act of Congress dating from 1912 recognizes the right of civil 
service organizations to affiliate with labor unions outside of the- 
service, so long as such relationship does not entail any purpose or 
obligation to strike. In Germany, full rights of association and affilia- 
tion were recognized in the Weimar constitution, but again stopping 
short of the right to strike — even though some strikes actually took 
place. In Britain, an attempted general strike in 1926 brought the 
dramatically to the fore, and a great deal of argument, pro and 

See p. 3 14 below. 


issue 
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con, took place. The Civil Service Clerical Association — the largest 
constituent association of the Civil Service Confederation — sounded 


out its membership by a referendum and obtained a majority opinion 
that, so far as that organization was concerned, its officers had no 
power to call out the members on strike and its policy of affiliation 
could not be construed to involve any obligation to support a strike. 
The Conservative government of Air. Baldwin came to the view, 
however, that the affiliation of civil servants’ organizations with in- 
dustrial groups which accept the principle of the sympathetic strike 
and the “solidarity of labor” ought to be definitely banned; and 
Section 5 of a drastic Trade Disputes and Trade Unions Act of 
1927, passed in a state of public temper rare in Great Britain, not only 
prohibited civil servants from being members of any trade union 
unless the body is confined to persons employed under the crown 
and is independent of any outside trade union or federation of trade 
unions, but forbade any civil servant organization to be associated, 
directly or indirectly, with any political party. The measure was 
opposed vigorously by the civil service organizations, and by labor 
interests generally, as constituting an unnecessarily drastic action 
induced sheer panic. Nevertheless, it prevailed, and not only 
were all civil servants who individually belonged to outside unions 
(some 137,500) compelled to give up their membership, but all 
organic relations of the civil servant organizations with the Trades 
Union Congress and the Labor party were brought to an end. Early 
in 1931, the second Labor government sponsored a bill repealing the 
much-debated Section 5. Other matters, however, pressed more 
urgently, and eventually the effort was given up. No doubt there 
will be further controversy on the subject. But at present it seems not 


unlikely that complete segregation of civil servant organizations from 
other unionism, and from partisan connections as well, will prove to 
have been written permanently into the nation’s civil service law.^ 
A grievance of civil servants often voiced in 
earlier days was that they had no opportunity to 

Q TXT T'TJT^ ^^T\tTT * • • • A A J 

I ' ‘ ' participate in making the rules and determining 

r the conditions under which they worked. They 

could, it is true, present memorials and petitions, which were pre- 


' Organizations of civil servants in the United States (for brief comment, see 
F. A. Ogg and P. O. Ray, op. ch., 6th ed., pp. 310-312) are, of course, actively 
affiliated with the American Federation of Labor or the Congress for Industrial 
Organization, but on the assumption that they will not thereby be drawn into any 
commitments or activities having to do with strikes. The best account of unionism 
in the British civil service is L. D. White, Whitley Councils in the British Civil 
Service (Chicago, 1933), Chaps, xii-xiii; also Chap, xiv on the general strike of 1926 
and Chap, xv on the legislation of 1927. 
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sumed to receive respectful attention from department heads and 
from the Treasury. But there was no provision for systematic dis- 
cussion of and cooperative action upon civil service matters in joint 
committees or other agencies representing*-Toth officials and staff. 
This situation has now been 'remedied by the interesting device of 
“Whitley councils.” In the autumn of 1 9 1 6, when war-time industry 
warmenaced by exceptionally serious unrest among the workers, a 
Ministry of Reconstruction committee, with J. H. Whitley (after- 
wards speaker of the House of Commons) as chairman, was set the 
task of working out ways of improving the relations of employers 
and employed; and in the following year a report submitted by this 
agency was adopted by the cabinet and urged upon employers and 
work-people alike as embodying a promising plan for the reorganiza- 
tion of industry. The essence of the scheme was a system of national, 
district, and works councils or committees, to include equal numbers 
of representatives of capital and of labor,^ and to be charged with 
“discussion about and adjustment of” industrial conditions, subject 
to the superior authority of the trade unions and employers’ asso- 
ciations. No legislation made the formation of such councils man- 
datory; the government merely recommended the plan and left 
operators and workers to adopt it in so far as they liked.^ 

In the domain of private industry for which it was devised, the 
scheme fell short of fulfilling the most ardent expectations, but 
nevertheless so far justified itself as apparently to have become a 
permanent feature of the nation’s industrial order. Not only so, but 
in the civil service, to which there was originally no intention of 
it has taken root and has worked considerable improve- 
ment. Impelled by the rising cost of living, and stirred by the plans 
of the Treasury to substitute an eight-hour for a seven-hour day, the 
civil servants demanded that they, equally with employees in private 
industry, be admitted to the benefits of the arrangement; and in 1919 
the M^hitley system was introduced rather generally throughout the 
service. The machinery as it now stands consists of ( i ) works cd hi- 
yut^s (sometimes cabled district and office committees) organized 
in government shops, arsenals, dockyards, and the like; (2) de part- 
PISPHi-PPPPcds (some 70 in number), varying somewhat in char- 
acter from department to department, but each containing equal 
numbers of official and staff representatives; ® and ( 3 ) a national 


^ By agreement, representatives of the government also 
^ 1-or the plan, see Parliamentary Papers, Cmd. 8606 (1017) 

provision' is 'laving staffs scattered throughout the country, 

pro\ ision IS made for district or local committees. 
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^uncil of 54 members, half appointed by the Chancellor of the 
Excliequer tAform the official side and half by the civil service asso- 
ciations, grouped in certain ways, to form the stall side. Practically 
all civil servants are nowadays represented in both departmental and 
national councils; and in most of the departments, as well as more 
broadly upon national lines, much useful work has been done. It is 
tl^ b usin essjof the councils. to consider matters relating to recruit- 
mart, Imurs, promotion, tenure, discipline, and remuneration; .to 
devise ways of better utilizing the training and experience of the 
staff; to encourage the further education of staff members; and to 
propose remedial legislation. Many decisions arrived at can be put 
into effect by simple council agreement, although naturally some, by 
their nature, require action by the department head, by the Treasury, 
or even by Parliament. It is often charged that the official.si^de enjoys 
tlye .greater, power — even that, in some cases, it is arbitrary and des- 
potic. It has the unquestionable advantage of knowing that upon any 
matter upon which agreement cannot be reached its views will pre- 
vail; and, as a recent writer has warned, the employee side, speaking 
generally, must not expect too much. Experience of more than 15 
years with the system has, however, gone far toward substituting for 
the relationship of master and servant that of copartnership, and has, 
accordingly, helped appreciably to bring the service into a more 
contented frame of mind. The royal commission which most re- 
cently studied civil service matters (in 1929-31) had no doubt that 
the scheme should be continued. Before the rise of the Hitler dic- 


tatorship, Germany had somewhat similar arrangements; France 
and the United States (except in a few special instances in the latter 


country) have thus far had nothing of the kind.^ 

Students of that increasingly important subject, 
CRITICISMS OF comparative administration, concur in giving the 
British civil service an exceptionally high rating. 


This does not mean that it is perfect; and if evidence were required 


that Englishmen themselves do not regard it as such, it could readily 
be found in the numerous official investigations of the system which, 
as mentioned above, have been made in the past 30 or 40 years.^ 


’ The principal work on the council sj’stem is L. D. White, Whitley Cotmcils 
hi the British Civil Service (cited above), especially Chaps. i-.\i, xvii-xviii. Cf. 
J. H. Alacrae-Gibson, The Whitley System in the Civil Service (London, 1922), 
and F. G. Birkett, “Whitleyism in the Central Government Service,” Pub. Admin., 
Apr., 1936. 

“ Documents embodying the results of the most recent inquiries are: Fourth 
Report of the Royal Commission on Civil Service, Cmd. 7338 (1914); Report of the 
Committee Appointed by the Lords Commissioners of His Majesty's Treasury, Cmd. 
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Evidence sometimes appears that the evils of patronage have not 
been quite so completely eradicated as is commonly supposed. The 
nature and content of the examinations give rise to many protests 
— some on the ground that there is too much dependence on written 
tests; some on the charge that by over-stressing tlte classics and under- 
rating the social and natural sciences, too much advantage is given 
the graduates of Oxford and Cambridge as against those of Man- 
i Chester, Leeds, Birmingham, or Liverpool; some on the score that, in 
spite of persistent effort, the Civil Service Commission has not" 
wholly succeeded in correlating its examinations with corresponding 
stages in the educational system of the country. There are even 
those M^ho argue that the disadvantages of the examination system 
more than counterbalance anything that can be said in its favor. The 
bearing of the “higher-ups” toward the “underlings” still evinces 
^ something of the caste spirit once so prevalent; the service is overrun 
/-with ej^Jdiers who have received appointment on a preferential 
basis; women are commonly not given tlie same pay as men for doing 
1 the same work. There is the inevitable protest against “red-tape”- 
there is apprehension, too, lest the civil servants, as they become 
better organized and more group-conscious, will be increasingly 
tempted to make use of their power, as unionized employees and as 
I voters, to force unjustifiable legislation concerning pay, hours pen- 
sions, and other matters of interest to them as a class. ' 

ITS STRONG POINTS against these real or fancied deficiencies 

enl hnvp hpp,. praisev^orthy features. Sev- 

ral have been pointed out m preceding paragraphs and do not 

SraSer^iXT^^^^^”^'^ somewhat more general 

cwracter may, however, be referred to in closing. The first is the' 

dm™TrAe Z . ‘"f civic, duty; some ore 

for talent and Lustty ‘’irrespeS^’o/h'^-r "P"" 

doubt are annpalpri r ? ^ mmily connections; some, no 

a.ured inco'm'ettftlmute^^ -d 

he 

ice attracts and holds a splendid testimony that the serv- 

closely related is the p-enenll worlcers. A second feature, 

: ’ ' esprit dc corps which the 

w Cml^6T('9^ Cww/jrce on Rccovstructw 7 i of the 

Service, 1 929-1 Cmd. 3909 (1931). ^ ^ Commission on the Civil 
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NOT A BUREAU 
CRACY IN THE CON' 
TINENTAL SENSE 


service displays, and, in particular, the interest in and sense of respon- 
sibility for its own improvement which it shows. The Institute of 
Public Administration,^ and likewise a Society of Civil Servants, 
open to all grades of the service, and aimed at maintaining the high 
ideals and traditions of which civil servants are jusdy proud, is but 
one of the many indications of this spirit. 

Finally may be mentioned the fact that the serv- 
ice does not constitute, and is not thought of by 
Englishmen as being — at least in any objection- 
able meaning of the word — a bureaucra cy. To 
be sure, if the term be employed in its literal sense to suggest simply 
“government by professional administrators,” there is full justifica- 
tion for applying it to the British system. Undeniably, permanent, 
professional administrators play a role whose importance itf would be 
difficult to exaggerate. They do not, however, dominate the scene ... 
and fix the vdiole tone and character of government in the fashion 
witnessed in many other countries. In pre-war Germany, the 
civil servants, while exceptionally efficient, formed, to all intents and 
purposes, a caste, separated from the rest of the people, acting ac- 
cording to procedures which they themselves created, and obnoxious 
to liberal elements generally by reason of their arbitrariness, haughti- 
ness, and e.xclusiveness. Even in republican France, the numerous, 
highly integrated, and ceremonious administrative servants of the 
state form somewhat of a class apart and often offend democratic 
susceptibilities. In this Continental sense of the term, Britain has no 
bureaucracy. The rank and file of the British civil service is marked 
off in no sharp mariner from other people. To be sure, the upper 
grades are drawn — as they must be, if the service is to have quality — 
from classes of society which have access to facilities for higher edu- 
cation. But this no longer means, as it once did, merely a limited 
well-to-do and aristocratic element. The great middle class is repre- 
sented heavily; the doors are opening to able and ambitious sons 
of workingmen; taken as a group, civil servants in these days not 
only have the same social and political backgrounds as the people 
generally, but in their bearing and manner give no impression of 
assuming to be a superior order of beings. Perhaps — although the 
point is debatable — somewhat greater formal and technical effi- 
ciency can be attained under a different and less democratic regime. 


^ This organization, established in 1923 by a group of civil servants, holds con- 
ferences, provides lectures, encourages research, and publishes a quarterly. Public 
Administration (formerly the Journal of Public Administration), which is the best 
medium through which to keep abreast of current developments and discussion. 
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But, as the Englishman sees it, any possible loss at this point is more 
than offset by the fact that civil servants, of whatever station, are 
simply “ingredients in a political system in which the calm assurance 
was long ago planted that the citizen is master of the Executive.” ^ 

‘ H. Finer, The British Civil Service, lo. But compare the points of view sug- 
gested and questions raised in R. A'luir, How Britain Is Governed, Chap. ii. For a 
lengthy discussion of the subject, see R. Muir, Beers and Bureaucrats (London, 
1910), 1-94. 

There is no adequate history of the British civil service, but much historical 
material will be found in D. B. Eaton, Civil Service in Great Britain (New York, 
1880), and R. Moses, The Civil Service of Great Britain (New York, 1914). The 
best brief descriptions of the present-day system are H. M. Stout, Public Service 
in Great Britain (Chapel Hill, 1938), and H. Finer, The British Civil Service (Lon- 
don, 1937); to which may be added the latter author’s The Theory and Practice of 
Modem Government, II, Chaps, xxvii-xxviii, passim, and W. A. Robson (ed.), The 
British Civil Servant (London, 1936). A-I. B. Lambie, British Civil Service Person- 
nel Administration (AVashington, 1929), reprinted from 70th Cong., 2nd Sess,, 
House Doc. 602 (pp. 403-469), is a valuable and fairly recent discussion of all per- 
sonnel aspects; and in the same .connection should be mentioned H. Walker, 
Training Public Employees in Great Britain (New York, 1935). The reports of 
royal commissions cited above are, of course, indispensable, and a considerable 
amount of documentary material will be found in L. D. White, Civil Service in 
the Modern State (Chicago, 1930). An c.xcellent brief discussion is H. J. Laski, 
Parliamentary Government in England, Chap. vi. 



CHAPTER VIII 


THE MOTHER OF 

parliaments” 


The House of Commons — Constituencies and Voters 

O N THE left bank of the Thames, midway between Chelsea 
Bridge and the Tower, stands the largest and most impressive 
Gothic structure in the world, the Palace of Westminster; and within 
its massive walls sits, appropriately enough, the oldest, the largest, the 
most powerful, and in many respects the most interesting of modern 
legislatures. Not only is the British Parliament ^ the principal instru- 
mentality of popular government in one of the world’s great democ- 
racies; it is, in a very genuine sense, the “mother of parliaments,” 
whose progeny has spread into every civilized portion of the globe. 
Much has been written in these last 20 years or more about the de- 
cline in prestige, and in actual as opposed to mere 
legal power, which this parliament (in common 
with legislatures elsewhere) is alleged to have 
undergone; - and critics propose all manner of changes in it, ranging 
from mere amendment of rules of procedure to drastic remodelling 
of structure and powers — changes aimed at better adaptation to 
the new conditions of a twentieth-century world. Confronted with 
ever-mounting burdens and tasks. Parliament is probably less effi- 
cient today than in the simpler times of Gladstone and Disraeli. 
Unquestionably there has been loss of spontaneity and independence 
in the exercise of legislative power. Everybody concedes, too, that, 
in its present form, one branch — the House of Lords — is an anach- 
ronism. All allowances duly made, however. Parliament is still 
Parliament — vigorous, vital, powerful. 

How Parliament originated and acquired its 
present form has been explained in an earlier 
chapter.^ We are now to concern ourselves with 
the institution as it stands today — first of all, 
with the structure of the two houses, including the important matter 

^ Formerly, the “Parliament of the United Kingdom of Great Britain and Ire- 
land,” but nowadays, under enactment of April 12, 1927, the “Parliament of Great 
Britain and Northern Ireland.” On the corresponding change in the style and title 
of the sovereign, see p. 5 1 above. 
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THE HOUSE OF 
COMMONS TO BE 
STUDIED FIRST 


See Chap, xiv below. 
Chap, i above. 
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of parliamenrar}’ suffrage and elections; afterwards, with organiza- 
tion and procedure, especially in the House of Commons; and, 
finally, w'ith the interrelations and balance of forces, whether en- 
tirely within Parliament or partly outside, that go to make the work- 
ing governmental system what it is — together with some of the larger 
questions about parliamentary government to which Englishmen, 
looking out upon the next 50 or 75 years, are earnestly discussing. 
\\c begin ndth the House of Commons, not only because of the 
primacy ■which that body enjoys, but because the position, functions, 
and problems of the House of Lords can hardly be understood until 
the nature of the popular chamber has been brought clearly into 
view. 


J'AKMA.MnNTARY 

CONSTITUENCIES 

V( 


The outstanding fact about the House of Com- 
mons on its structural side is that^all of its 615 
members are elected, and all but 12 chosen by 
:oters grouped in constituencies laid out on geographical lines, ^Such 
^ geographical grouping is pretty much taken for granted nowadays. 
But It IS interesting to observe that in earlier times it was merely 
incidental to the main idea in representation, namely, that it was 
classes or interests— landholders, merchants, guildsmen, etc.— that 
were entitled to have spokesmen in the House of Commons, and not 
simple aggregations of people who happened to live in particular 
areas. 0 be sure, the classes named were represented according to 

“ cS ^ of conven- 

onK. 1 factional, or occupational, and 

than 1 h fndr geographic ; and so it remained until Lrdly more 
than a hundred years ago. Then, however, came-in the course of 

«cd"pr:“nd : decided change.-^By stages to be enumer- 

bodv of the ne'nn'l sufftage was extended to the general 

tneous- he dd'^.nk hetero- 

ritv by bcino- cncrnlfp!?^”^ functional groups lost their iden- 

of representation her ^ mass; and of necessity the unit 

franchised people, of aTsorTdx^' ^ numerical aggregate— the en- 
off on a man '^Frnm n f • ’ ^ definite region marked 

graphical) ^ functional-geo- 

host described a^ numericaUgrograpiuTaT'TlTHo" 

which the funcS ^ in 

election of a do 7 cn“unfversm! only in the 

university members” by persons holding degrees 
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from specified institutions of higher learning. More than 600 com- 
moners sit for fixed geographical areas, just as do American congress- 
men.^ 


/These constituencies, or districts,- are in all cases counties, bor- 
oughs, or subdivisions thereof./ Long before Parliament arose, 
counties and boroughs M^ere the accepted units for judicial, fiscal, 
and administrative purposes, and it was natural that they should 
become the areas for parliamentary representation as well. Until 
late in the nineteenth century, they were employed for the purpose 
practically without subdivision, each county and borough, as a 
whole, returning a stipulated quota of members — which in the great 
majority of cases (in England proper, at all events), and regardless 
of size or population, was two. Attempts to apportion representa- 
tion to population in a more exact manner have led within the past 
50 or 60 years to the division of almost all counties, and of a consider- 
able number of boroughs, into smaller electoral areas, laid out with 
a good deal of regard for historical boundaries, administrative units, 
and physical features, yet necessarily more or less arbitrary and 
artificial, and comprising groups of people combined, as a rule, for 
electoral purposes only. Just as congressional districts in the United 
States never cut across state boundaries, so British parliamentary dis- 
tricts are commonly contained wholly within a single county or 
borough.^ Whereas, however, our congressional districts in any 
given state are known merely by number, every British constituency 
has a distinct name, e.g., the borough of Bradford, the central divi- 
sion of Portsmouth, or the East Grinstead division of Sussex.^ 


THE SINGLE- 
MEMBER PLAN 


VA main reason for this partitioning was the tri- 
umph of the principle of single-member dis- 
tricts. When the first reform act was passed, in 


^ Representation in Continental European countries underwent changes similar 
to those in England. Of late, however, the functional principle has reappeared, 
notably in Fascist Italy. See pp. 841-849 below. 

■ Speaking strictly, a “constituency” is a body of people represented, while a 
“district” is a territorial unit. The former term is commonly employed in Britain, 
the latter in America. For practical purposes, the two may be used interchangeably. 

“ Exceptions arise when, for example, a municipal borough takes in new territory 
or otherwise alters its boundaries, because such changes have no effect upon the 
boundaries of “parliamentaiy^” boroughs. 

■' It should be noted that the counties that figure in connection with parliamentary 
elections arc the old historic counties, not the new administrative counties created 
in 1888. See pp. 351-352 below. A map of parliamentarj' county divisions will 
be found in G. Philip, Handy Administrative Atlas of England and Wales (London, 
1928), Plate 5. Plate 6 in the same book shows the location of parliamentary bor- 
oughs. There are similar volumes for Scotland and Ireland in the Philip series. 
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1832, Welsh counties and boroughs were returning one member 
each, and Scottish boroughs M^ere arranged in groups which, with 
few exceptions, also returned one member apiece. But, aside from 
five boroughs with one member each, and the county of Yorkshire 
and the “City” of London^ with four each, all counties and boroughs 
of England proper were entitled to two. The act mentioned in- 
creased the number of single-member constituencies in England by 
taking aM^ay one seat from each of 3 1 less populous boroughs; and 
although the Reform Act of r 867 moved somewhat in the opposite 
direction by giving 1 3 constituencies three members each, the Re- 
distribution Act of 1885 definitely adopted the single-member plan, 
breaking all of the counties, and all of the multiple-member boroughs 
except 23, into areas returning one member only.'^Today the only 
remaining multiple-member districts are 1 2 scattered boroughs and 
the City of London, all with two members apiece.“ Many present- 
day proposals for electoral reform look to a general restoration of 
multiple-member constituencies — a change that would, of course, 
become imperative if any plan of proportional representation were 
to be put into effect.^ There is no present prospect that the long- 
discussed proportional plan will win general favor, or that any drat 
tic reconstruction of the electoral system will soon take place; and 
meanwhile the single-member district continues in general use. 
UNIVERSITY -'The principal irregular feature in the present 
REPRESENTATION malce-up of the House is the separate representa- 
T-i • . . degree-holders of certain universities. 

prolonged de- 

nd, Oxfoid and Cambridge were given the privilege of returning 
Dirlhme^^"' ^ 'Effected by so many 

representative in the Irish Houser " 

being- tnnsfprrpr^ ^ it/ Commons, this representative 

operfrio^ ^ Sn 1 "" Union went into 

Aaol iSd, berag added in 1832. The Reform 

eow and AbidJe™"’ University of London, one to Glas- 

it Andrews FI, similarly to Edinburgh and 

aLt Lf” fj’ ” told, were distributed 

among university constituencies-although the setting up., of the 

^See p. ^62 below. 

member. sL^'p. '"45"™ " bK^^ however, also return more than one 

577 ^ return one member apiece ' ^ constituencies, of which 

■ See pp. ,76-180 belo\,k 
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Irish Free State in 1922 led to the abolition of three, ^ leaving the 
number at the present figure, 12. -,/There is nowadays no good 
reason — if indeed there ever was one — why degree-holders of uni- 
versities should be singled out for special and separate representation; 
entitled as they are to vote also for county or borough members, 
they, in fact, enjoy double representation. But thus far all efforts 
to do away with the anomaly have failed. 

The Parliament that sits at Westminster is, of 


NUMBER AND 
DISTRIBUTION OF 
jMF.MBERS 


course, more than merely an English parliament 
in the narrower sense of the term; it is the Parlia- 
ment of Great Britain and Northern Ireland. It 


became, indeed, the Parliament of the United Kingdom through the 
bringing in of representatives of the Welsh counties in the reign of 
Henry VIII, the abandonment of a separate Scottish parliament in 
favor of representation of the north country at Westminster in 1707, 
and a similar step taken for Ireland at the end of the eighteenth cen- 
tury. Upon the establishment of the Irish Free State in 1922, how- 
ever, all Irish representation ceased except in the case of the half- 
dozen northern counties which retained their close affiliation with 


Great Britain; and this change — reducing the Irish quota at a stroke 
from 105 to 13 — brought down the total number of members from 
707 to the present 615, of whom 492 sit for English constituencies, 
36 for AVelsh,^ 74 for Scottish, and 13, as has been said, for Irish. 
Even so, the body is still one of the two or three most numerous popu- 
lar chambers in the world. Until the dropping out of the 92 Irish 
members, most of whom represented rural districts, county repre- 
sentatives preponderated; since that time there has been an almost 
exact balance between county and borough members, i.e., 300 of the 
one and 303 of the other. '/The ancient legal distinction between 
“knights of the shire” and “burgesses of the borough” was, however, 
abolished by the Ballot Act of 1872; and so-called “rural” and 
“urban” constituencies are in so many cases practically indistinguish- 
able in populational conditions and other respects that classification 
on that basis has little significance. Officially, all representatives are 
now known simply as “members of the House of Commons.” All 
except the university members are chosen at the same time, in the 
same way, and by the same suffrage. All have the same rights, privi- 


’ Dublin’s two and the National University’s one. 

" The list is as follows: Oxford, 2; Cambridge, 2; London, 1; combined English 
provincial universities, 2; Wales i; combined Scottish universities, 3; Queen’s 
(Belfast), 1. 

“ Including those of Alonmouthshire. 
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leges, and powers, except only that the Scottish members invariably 
have places on the particular standing committee of the House to 
which measures specially affecting their portion of the realm are 
referred/ 

In the United States, congressional districts are 
NO PERIODIC Qm- can be altered only by, the state 

REAPPORTIONMENTS legislatures/ In Great Britain, parliamentary 
districts can be created or modified only by act of Parliament. In the 
former country, the constitution requires a reapportionment among 
the states ( followed by the necessary intra-state readjustments) after 
every decennial census; in France, a redistribution takes place at 
intervals of about five years; most countries, indeed — including the 
British dominions — have definite rules on the subject/ The object, of 
course, is to keep electoral units (in terms of the number of voters) 
substantially equal, so that a vote will count for as much in one place 
as in another; and such equality (at least a reasonable approximation 
of it) seems to most people a rather essential condition of true democ- 
racy. Curiously, there has never been a law on the subject in Great 
Britain, nor does custom impose any definite requirements; and 
though decennial censuses have been taken regularly since i8oi, 
redistributions have occurred only at lengthy and irregular intervals, 
as hardly more than incidents of widely separated suffrage extensions 
and other electoral reforms.) The only reapportionments in three 
hundred years that aimed at anything approaching uniform constitu- 
encies were those of 1885 and 1918, mentioned below; and they were 
made only after conditions had become shockingly bad, and with 
no anticipatory provision to prevent an equally unsatisfactory situa- 
tion rom arising again with the lapse of time. Infrequent redistribu- 
tions re uce t e opportunity for what is known in America as gerry- 
mandering. But experience shows that the English habit of fair 
fenr J u" depended upon to hold this abuse in check, and 

^^sult in the constitu- 
encies being much of the time decidedly unequal and, besides, tend 

' See p. 215 below. The present membership of the House classifies as follows: 


England 

Wales and Monmouthshire 
Scotland 

Northern Ireland 
Total 


County 

Members 

230 

24 

38 

8 


Borough 

Members 

255 * 

ti 

33 

4 


University 

Members 


Total 

492 

36 

74 

13 

615 


' cTea^oS S' a' Sf"""”/ « »« „ b„o,sk. 

Chap. xvii. “ ■ • ^y< ntrodiiction to American Govermitent ((5th ed.), 
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DEVELOPMENT OF 
THE ELECTORAL 
SYSTEM 


UNDEMOCRATIC 
ARRANGEMENTS IN 
EARLIER DAYS 


to raise every reapportionment, of even the simplest sort, to the level 
of a major political issue, to be threshed out afresh with much effort 
and delay. Under the redistribution of 1918, districts contained 
approximately 70,000 people apiece.^ But the lapse of two decades 
has left them once more far from uniform. 

v^A'I embers of the House of Commons are chosen 
in the constituencies today by an electorate that 
falls not far short of including all adult men and 
women. Only for a little more than 20 years, 
however, have arrangements of this sort prevailed; and prior to the 
“reform acts” of the nineteenth century, the suffrage was restricted 
indeed. In the counties, a law of 1430 confined voting to male in- 
habitants otvning land of a yearly rental value of 40 shillings; and as 
late as the opening of the last century, the number of such “40-shill- 
ing freeholders,” all told, in both England and 
Wales, hardly exceeded a quarter of a million. In 
the borouglis, the theory was that all freemen 
were entitled to vote. But, with the connivance 
of monarchs who found it easier to control towns with few than with 
many electors, the lists of freemen had in most cases been cut down 
until only certain classes of property-holders or taxpayers, or mem- 
bers of some favored guild, remain^ Developments varied widely in 
different localities, and about the only generalizations that one can 
make are tliat, vuth scant exceptions, borough voters were by the be- 
ginning of the nineteenth century few in number and in the main 
restricted, as in the counties, to persons standing in some legally 
defined relation to property .'^Furthermore, while in most of the 
counties and in many larger boroughs there were bona-fide elections 
(even though often attended by shocking irregularities), scores of 
lesser borough constituencies had by the period mentioned fallen 
under the control of wealthy and ambitious men who bestowed the 
seats as they saw fit upon members of their families or upon friends, 
and even put them up for sale precisely as, and no less publicly than, 
they might have put up a country-house or shares in a joint-stock 
company. Many of these “patrons” were members of the House of 
Lords, who sometimes controlled from six to a dozen seats in the 
lotver chamber; some were themselves members of the House of 
Commons; others were people outside of Parliament; and in plenty 
of instances ministers and other public officials did not hesitate to 
take a hand in the game. Altogether, it is estimated that less than 

^ By contrast, it may be noted that under the reapportionment of 1931, the 
average number of people for whom members of the American House of Repre- 
sentatives sat rose to 282,974. It is, of course, larger now. 
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half of the borough members in 1832 M^erc elected freely by their 
constituents. The remainder sat for “ rotten ” or “pocket” boroughs 
of one description or another. To make matters worse, the Indus- 
trial Revolution had caused a great shift of population from the 
southern to the northern parts of the country, but with no corre- 
sponding reapportionment of representation resulting in large new 
towns like Birmingham and Manchester having no representation 
at all (except through the counties in which they were situated), 
while dozens of insignificant southern boroughs with as few as 20 
or 30 people apiece— some, indeed, with no bona-fide residents 
whatever — went on returning their two members as of old. 

/ From all this it is obvious that the Britain of the 


GENERALLY ARisTo- early nineteenth century was a decidedly aristo- 
cRATic CHARACTER eratic country, no less in its government than in 

social structure and habits. One branch of 
Parliament consisted entirely of persons sitting 
by hereditary right, along with the higher clergy of an established 
church; the other contained only a handful of members who were 
chosen freely by a broad electorate; administrators and judges owed 
their positions to men who acknowledged little or no responsibility 
to the people, and were themselves invariably of the “governing 
class”; local government in the counties, and very frequently in the 
boroughs, was in the hands of petty oligarchies; the actual governing 


powers were the crown, the church, and the aristocracy,^ / 

Some people — many indeed — were satisfied with things as they 
were. Blackstone in 1765 wrote complacently of the beneficent sys- 
tem of law-making by “gentlemen of the kingdom delegated by their 
country to Parliament”; Burke in 1790 proclaimed the system “per- 
fectly adequate to all the purposes for which a representation of the 
people can be desired or devised.” Already, however, John Locke, 
as early as 1690, had denounced the “gross absurdities” of the existing 
distribution of electoral pou^er.'^And in 1783, the younger Pitt, 
speaking on the floor of the House of Commons, admitted frankly 


The monumental treatise on the House of Commons before 1832, covering 
every significant aspect of the subject, is E. Porritt, The Umcfonrted House of 
Lo?!moi2s; Parhmuentary Representation before 1S32, 2 vols. (2nd ed., Cambridge, 
1909;. ^ notier extensive and excellent work, dealing with the subject less com- 
Fep y vt presenting a vast amount of illuminating material, especially on 

1C T ^ s and results of parliamentary elections in counties and boroughs, 

(T oiiflAn Structure of Politics at the Accession of George III, 2 vols. 

1030') a’o-o^'a K m the Age of the American Revolution (London, 

is^C Sevmnnr of electoral conditions before the Reform Act of 1832 

I, Chap.T (Springfield, Mass., 1918). 
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that “this house is not the representative of the people of Great Brit- 
ain; it is the representative of nominal boroughs, of ruined and exter- 
minated towns, of noble families, of wealthy individuals, of foreign 
potentates.” 

By the time when Pitt voiced this disturbing ob- 
servation, there were many to applaud his words. 
Reform societies were agitating for manhood 
suffrage and equal electoral districts; but for 
the French Revolution and the wars that followed, some improve- 
ment, indeed, might have been attained before the century ended. 
The restoration of international peace in 1815 left the Tory party 
entrenched in office, and for a decade and a half the government — 
backed up by every vested interest that stood to lose by any shift of 
power to tlie people — kept things substantially as they had been. 
The forces of reform, however, had a good case; and the growing 
need for pioneering legislation to meet the social and economic diffi- 
culties flowing from the war and from the new industrial situation — 
legislation such as could be hoped for only from a popularized and 
liberalized Parliament — ultimately compelled action. The walls of 
opposition began to crumble in 1830, when the Tories fell from 
power and the Wliig ministry of Earl Grey came in. Many of the 
\Vhigs were aristocratic enough; Grey himself was an aristocrat. But 
the party as a whole was prepared to endorse, and the new ministry 
to push, a reform conceived on moderate lines; and in 1 832 the Great 
Reform Bill was placed on the statute-book.^ 

This measure is commonly thought of as one of 
REFORM ACT most important in British legislative history, 

and rightly, since it gave the country’s political 
system a slant or bent Avhich has led straight to the democracy of the 
present day.- This it did, not merely by increasing the number of 
voters at the moment, but by basing the parliamentary suffrage for 
the first time, in counties and boroughs alike, upon a single form of 
qualification, i.e., the rental value of property owned or used./In-^ 
volving, as this did, the fixing of qualifications in terms of arbitrarily 


^ The reform movement up to 1832 is sketched in J. Redlich and F. W. Hirst, 
The Procednre of the House of Covimom (London, 1908), I, Bk. n. Chap, i, and 
J. H. Rose, The Rise mid Growth of Democracy in Great Britain (London, 1897), 
Chap. i. For fuller accounts, sec G. S. Vcitch, The Genesis of Parliamentary Reform 
(London, 1913), and J. R. Al. Butler, The Passing of the Great Reform Bill (New 
York, 1914). 

- Accuracy requires it to be pointed out that the act first passed applied only to 
England and AA^alcs. Supplementary acts, however, on similar lines, were passed in 
the same year for Scotland and Ireland. The description here given should be 
understood as applying to the series, rather than to a single statute, and the same 
is true with respect to the later reform acts commented on in the pages that follow. 
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selected sums, it foreordained that every fresh agitation on the sub- 
ject would thereafter have as its objective a lowering of the prevail- 
ing figures, until, the vanishing point having been reached, full 
democracy should finally have been arrived at. The act of 1832 was 
drawn on such lines that it gave the suffrage to hardly half a million 
people who had not possessed it before.b’It did not confer, and was 
not intended to confer, political power on the masses, urban or rural. 
Indeed, voters in some boroughs actually found themselves dis- 
franchised. A good beginning, however, was made; and along with 
the doubling of the electorate, the worst defects of the existing lay- 
out of constituencies were remedied by a redistribution of almost 
150 seats, leaving no populous section of the country Muthout some- 
what increased representation. It was this measure, too, that first 
required qualified persons to be registered in order to vote, 

tesponsiblc for the act of 1832 

REFORAft ACT *jjj* »/• 

Qp considered that it went quite far enough, but 

other people felt differently, and in the next 
few years the discussion passed into a new stage in which a group 
of radical and militant reformers known as Chartists ~ carried on a 
spectacular campaign for their “six points,” ie., universal manhood 
suffrage, equal electoral districts, voting by secret ballot, annual par- 
liamentary elections, abolition of the property qualification for 
members of the House of Commons, and payment of salaries to 
members out of the public treasury. Chartism as a movement did not 
survne to see its progiam realized, but by keeping its various issues 
before the nation for 20 years it contributed not only to the abolition 
of property qualifications for members in 1 858, but to the enactment 
of a second major reform bill, m 1867, enfranchising the bulk of the 
^ enlarging the electorate, in all, by almost a 

m Ihon. This measure also took away seats from over-r 4 >resented 

rental value of as mTch s / 1 copyholders of land rated as oil 

at £50 a year. In the boroup-hs rcnanrs-at-will holding an estate rated 

tions, except that of “freemen ” ° *i-^i ^j'^P^^cated franchises, or qualifica- 

was substituted, defined as the “orrn^^ ^ ohshed and a simple uniform franchise 
a year. ’ ^ occupauon,” by a ratepayer, of a house worth fio 

Charter.” program was set forth in a document known as the “People’s 

franchise wa?mXTa'i‘^rakLS coni change; the 40-shiIling 

widi half of the former^talificton^^^^^^ and leaseholders might now vote 
easier for the tenants-at-will. In rhel’ f franchise made' conditions 

i’f,^^cnts, not only strikinp- off tlip however, there were drastic read- 

all “lodgers” whoLcupielJorts for householders, but admitting 

unfurnished, of £io or over. ^ year, rooms of an annual rental value, 
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boroughs and bestowed them where ever-changing densities of pop- 
ulation most demanded. 

The principal groups of people still outside the 
pale ^t'ere the agricultural laborers and the 
miners, both belonging mainly to county con- 
stituencies, and it was inevitable that sooner or 
later they should be made the subject of similar legislation. The ice 
had been broken; the old electoral system was gone in any event; and 
it was an occasion for no surprise when, in 1884, Gladstone redeemed 
a campaign pledge by introducing a bill extending to the counties 
the same electoral regulations that had been given the boroughs 17 
years previously. After once rejecting the measure as it came up 
from the Commons, the House of Lords assented to it on the under- 
standing that it would be followed by a bill making a further redis- 
tribution of seats; and this second bill duly be- 
REDisTRiBUTioN OF ^amc law in 1885. The first measure, extending 

■’ the existing borough franchises to the counties, 
multiplied the county electors by almost three and thereby added to 
the lists, in the United Kingdom as a whole, twice as many new voters 
as were created by the act of 1867, The Redistribution Act marked 
the first attempt in all English history to apportion representation, 
the country over, in accordance with a fixed standard, and not by the 
hit-and-miss method of simply taking seats from a flagrantly over- 
represented county or borough here and there and by log-rolling 
methods bestowing them on more deserving ones elsewhere; and by 
so doing, it brought into general use the single-member district plan 
which, as we have seen, is still adhered to.^ 

The electoral system as it was left by the acts of 
ELECTORAL QUEs- ^gg^ stood practically unchanged until 

TioNS, 1885-1918. During all of these years, almost any Eng- 

lishman, if challenged on the subject, would have argued that his 
government was “demi^ratic,” and certainly it was so regarded by 
the Mmrld generally, 'There were, however, some rather serious 
limitations, arising not only from the aristocratic character of the 
House of Lords, but from various deficiencies of the House of Com- 
mons; and much discussion of further reforms was heard, especially 
after 1900. 

N/’In the first place, the suffrage was still defined 
I. MANHOOD entirely in terms of relation to property. A man 

SUFFRAGE A^oted, not as a person or citizen, but as an owner, 

^The parliamentaty reforms of the entire period 1832-85 are dealt with most 
conveniently in C. Seymour, Electoral Reforvi in England and Wales, 1 8 32-188 s 
(New Haven, 1915). 
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occupier, or user of houses, lands, or business premises. The voter 
did not have to ov^n his property; and the occupational requirements 
vcre comparatively easy to meet. Nevertheless there were many . 
men who were not “occupiers,” nor yet “lodgers” or anything else 
that came within the limits of the law. Besides, the law itself was so 
complicated that nobody but lawyers professed to understand it. 
Tile first demand of electoral reformers was, accordingly, for a sim- 
plification of the existing system, coupled with provision for full 
manhood suffrage. 

LIURAL VOTING J'’™ "’f ''“ting. U.l- 

der nearly ail electoral systems elsewhere, a per- 
son, if entitled to vote at all, had only one vote; no other arrangement 
seemed consistent with the idea of democratic government.^ In a 
country, however, in which the suffrage ivas tied up as closely with 
property as it was in Britain, there was some reason why an elector 
should, under certain safeguards, be permitted to vote in any and 
every constituency in which he could qualify. This, indeed, had 
long been the British practice. A man might vote only once, at a 
given election, in any one division of a county or borough But if he 
slept m Kensington, had an office in the City of London, and main- 
tamed a country place in Surrey, he was entitled to vote in all three 
places. Until 1918, a general election was spread over a period of 
approximately wo weeks, giving the plural voter opportunity, even 
c ore t te ay 0 the motor-car, to get from one constituency to 
■ other, and thus to vote anywhere from two or three to half a iomn 

' ’w ® plural 

rndtr iew ^rprised to learn that elehoral 

-or tiirt sLc!T f Wreaably by the practice referred to 

the Conservafives^f" ^ scheme accrued almost entirely to 

party eirlv made “ principal land-owners), the Liberal 

P i the totTl stn 'T “ out to acconi- 

piisii the total suppression of the plural system. 

3. w^oMAN Another suffrage question came to the fore soon 

SUFFRAGE the opening of the present century, namely, 

the writer of a widely drSib edT™' n 

hoth sexes vrere imr “mx • P^^iphlet argued that as long as 
M-as impossible- and thonal V good government 

clause Into I' aft rf that'™" ^ 

parhamentari^ electors in making female taxpayers 

’Thenf0.. nl ^"^^ndment to the Municipal Corpora- 

vere entitled to as many'^as^Suee qualified persons 
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tions Act of 1869 gave them the ballot in municipal elections. A 
national society to promote the cause was founded in 1867; many 
private members’ bills conferring the parliamentary franchise made 
their appearance in succeeding decades; and in 1903 a newly organ- 
ized Woman’s Social and Political Union launched a spectacular 
campaign aimed at forcing the introduction of a bill sponsored by the 
government, such as alone would stand any real chance of becoming 
law.'^Furthermore, from having looked only to obtaining the parlia- 
mentary ballot for women under the property qualifications then 
applying to men, the movement advanced, by 1909, to the point of 
envisaging the enfranchisement of substantially the entire adult 
female population. 


Still other questions stirred discussion. There 
^ opposition — chiefly from the LiberaLs — to 

uuTiox or SEATS coiitmuing the separate representation of the 
universities. The system of registering voters 
\vas cumbersome and needed overhauling. More important, the ap- 
portionment of seats had again got badly out of keeping with the dis- 
tribution of population — so much so that there were constituencies 
which contained 12 or 15 times as many people as others. If the 
Liberals w'ere bent upon ending plural voting, the Conservatives 
were no less determined upon redistribution — in both cases for the 
good and sufficient reason that existing arrangements worked to the 
advantage of the other party.^ Having shorn the second chamber of 
its veto power (in the historic Parliament Act of 1911 -), the Lib- 
eral government of Mr. Asquith in 1912 brought forward an elec- 
toral reform bill providing for complete manhood suffrage, abolish- 
ing plural voting, simplifying the registration system, and putting 
an end to university representation. Controversy over woman suf- 
frage amendments, however — coupled with growing seriousness of 
the agitation for home rule in Ireland — led to abandonment of the 
project; and a less ambitious measure suppressing plural voting in 
general elections (though not in by-elections) was kept from 
reaching the statute-book in 1914 by the outbreak of the World 
War.=^ 


^ The Conscn'atlvcs’ objection to the existing apportionment arose primarily 
from the fact that Ireland, although only about half as populous as in the earlier 
nineteenth centurj-, still kept the full quota of seats allotted to her at the union of 
1801, i.e., a minimum of loo. The great bulk of the Irish members belonged to the 
Nationalist party, which was allied with the Liberals. 

" See pp. 189-190 below. 

^ For fuller treatment of the matters dealt with in preceding paragraphs, see 
H. L. iVlorris, Parliamentary Franchise Refonii in England from 188; to ipiS (New 
York, 1921). 
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As events proved, the war only paved the way 
REPRESENTATION ^ moTc comprehensivc, and decidedly less 

OF THE PEOPLE partisan, reconstruction of the electoral system 
ACT OF 191 anybody could have hoped for previously; 

and, no less unexpectedly, the jeform was accomplished while the 
struggle was actually going on. It was, of course, not.by choice that 


the government turned its attention to electoral questions while’ the 
nation was still fighting for its life within hearing of the Channel 
ports. Rather, it was compelled to do so by the sheer breakdown of 
the electoral system, caused by wholesale enlistments in the army 
and by the further dislocation of population arising from the devel- 
opment of war industries. The situation was bad enough in county, 
municipal, and district elections. But a parliamentary election under 
the abnormal conditions existing would have been a farce. By sue- 
cessive special acts, and with general consent, the life of the parlia- 
ment chosen in December, 1910, was prolonged, in order to defer, 
and perhaps to avoid altogether, a war-time election. A general elec- 
tion, however, there eventually would have to be; and whether be- 
fore or after the cessation of hostilities, it admittedly would demand, 
in all justice, a radically altered system of registration and voting, if 
not new franchises and other important changes. At the instigation 
of the cabinet. Parliament therefore took up the matter in the sum- 
mer of 1916; an exceptionally representative and capable “Speaker’s 
Conference —so-called because made up and presided over by 
pea ter Lowther was set to studying the subject; a carefully pre- 
pared report was submitted in 1 9 1 7 ; ^ and early in 1 9 1 8 a new Repre- 
sentation of the People Act became law. 


A COMPREHENSIVE ptovisions of this great piece of legislation 

MEASURE t at attracted most attention were those which 


bnnrl j swcpt away all surviving restrictions upon man- 

*erebv ™ '‘P™ S.500,000 women, 

8.500,000 (in 

auemenred u ^ '’3oo,ooo. Upon the basis of this vastly 
system bv no 5 *^® ®ot went on to erect an electoral 

understond if u ^ c ’ measure will be entirely mis- 

or 0™ a law like the act 0/ .884. 

and 1867 '1bedistribnrin*^^f”™""'f"' Aa acts of 1832 
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tically the whole electoral law as it stands today is to be found within 
the four corners of this remarkable war-time statute.^ 

Effort to adapt electoral machinery to the condi- 
tions created by the war early convinced the 
Speaker’s Conference that the’^ld practice of 
defining franchises solely in terms of relationship to property ought 
to be given up, and that in lieu of it the principle should be adopted 
that the suffrage is a personal privilege, to be enjoyed by the indi- 
vidual simply as a citizen, and with no longer any distinction between 
residents of counties and of boroughs. The two houses accepted this 
view, even though for the time being men and women did not obtain 
the ballot on identical terms.- The qualifications required of male 
electors at last became relatively simple. '^ny man who is a British | 
subject, 2 1 years of age or over, and not prevented by legal incapac- 
ity, is entitled to have his name on the voters’ list in the constituency 
in which he resides, provided he has been a resident of that constit- 
uency for a period of three months ending in the June preceding the 
annual preparation of the register, or even if he has lived for part of 
the qualifying period in some other constituency in the same or a 
contiguous county or borough. Neither tax-paying nor educational 
qualifications — familiar enough in the United States — have any| 
place in the system. There are, of course, disqualifications. Peers^ 
cannot vote in parliamentary elections, on the theory that as mem- 
bers of the upper house they are already endowed with an appro- 
priate amount of political power.^ Lunatics and idiots are naturally 
debarred, and likewise persons convicted of treason or felony as long j 
as the sentence has not been served or pardon granted. But people 
receiving aid out of the public funds for poor relief, although dis- 
qualified before 1918, are no longer so. 

The outbreak of the war in 1914 seemed to end 
THE PROBLEM OF }^Qpg early legislation on woman suffrage. 

WOMAN SUFFRAGE ultimate effect was, however, quite the op- 

posite. Within two and a half years, the conflict brought the suffra- 
gists an advantage which no amount of agitation had ever won for 
them, i.e., the active backing of the government; and an additional 
few months carried their cause to a victorious conclusion which 


It was, of course, this .act that rearranged the constituencies on the basis de- 
scribed above (pp. 142-145), except as Irish representation was altered by the cre- 
ation of the Free State in 1922 (pp. 373 ~ 37 S below). 

= Qualifications for voting in local, i.c., county and borough, elections were, of 
course, not affected, and are still tied up with the ownership or occupancy of prop- 
ertjL See p. 352 below. 

“ Irish peers sitting in the House of Commons are excepted. See p. 184 below. 
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might not have been reached in a full decade of peace?^No\v that 
men were to have the suffrage as persons, rather than simply as own- 
ers or occupiers of property, it was more than ever difficult to 
withhold it from women. Indeed, in the present juncture — in the face 
of women’s superb services to the nation during the war — to with- 
hold it was quite impossible. Powerful opposition, of course, was 
raised. All of the old anti-suffrage arguments were heard again, and 
in addition it was contended, with a certain amount of plausibility, 
that a woman’s enfranchisement act ought not to be put on the 
statute-book without a referendum, or by a parliament which had 
overrun its time by two years, or while three million men, including 
more than one-fifth of the members of the House of Commons, were 
absent in military service. There was the awkward situation, too, 
that the war had so depleted the man-power of the nation that if 
women were given the suffrage on the same terms as men, there 
would be a heavy preponderance of female voters, even after the sol- 
diers should have returned from overseas. And when it was proposed 
that the masculinity of the electorate be safeguarded by giving quali- 
fied women the ballot only at the age of 30, it was objected, on the 
one side, that this would be arbitrary, illogical, and unfair (especially 
as more than three-fourths of the women employed in the munition 
plants were under that age), and, on the other, that even if it were 

done, the disparity, as a matter of practical policy, could not lone 
be maintained. ^ 


now SOLVED ^ There was, at the time, however, no feasible al- 

1 V ^^^ordingly the act as passed con- 

parliamentary suffrage on every female British subject 30 

tSr„ 1“®"’ ” ™ husband was, tn- 

occumtJnn “ >ocal-government elector by virtue of the 

01 oSnre '"g-ho;™. without regard to value, or of land 

comSlcTTw “ 'he yearly rental value of £;. This sounds more 

suXavrlo^wome' 7 ^ 0) that the 

determined in relat" ° “nlib® that for men, was to be 

st7,s 7 1 7 a r “f’’ “"“y ” horough, government 

by rSson o W,e7f7" "’’’77 elections 

if duly reo-istered f ^ property relationships might vote, 

tlZL777 iaT ' Parliament; and (3) that, even 

a parlian'entarv elect "'’e couU still vote in 

specified basis The dlsn 17 r^ss a local elector on either 

I'oldgccd l o^I ltT were to 

cssfn theh etteept that peer- 

'I’ce p. 1 8a below. 
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LATER GRANT OF 
FULL SUFFRAGE 
EQUALITY TO 
■WOMEN 


This legislation marked a long step in the direc- 
tion of equal suffrage for men and women, but 
nevertheless deliberately stopped short of estab- 
lishing it. Unlike men, women could not qualify 
independently, as simple residents (indeed there 
Avas no residential qualification for women at all); and there was a 
differential of nine years in favor of men in the age requirement. 
Everybody understood that this discrimination in the matter of age 
was designed primarily to meet an abnormal situation created by the 
War, and from the first it was safe to assume that after the male popu- 
lation should have regained something like its customary numerical 
proportion the law would be changed. Hardly was the act on the 
statute-book, indeed, before those who had been responsible for the 
triumph set about bringing- their work to its logical conclusion; and 
after a decade of persistent agitation, a measure meeting substantially 
all demands — the Representation of the People (Equal Franchise) \ 
Act of 1928 — became law. Notwithstanding much heated opposi- 
tion to the so-called “vote for flappers,” the voting age for women 
was reduced to 2 1 , and all other provisions of the 1918 law which 
subjected women to tests different from those applied to men were 
repealed. The effect Avas to add more than 5,000,000 Avomen to the 
electorate, bringing up the total of female voters to something like 

15.000. 000, as compared AAuth 13,000,000 men — a grand total of 

28.000. 000, or about 60 per cent of the entire population of the coun- 
try, as compared Avith four per cent in 1831. 

Far from abolishing university representation, as 
the government bill of 1912 proposed to do, the 
act of 1918 increased the number of institutions 
entitled to be represented, the number of univer- 
sity members, and the number of holders of degrees qualified to take 
part in the election of unwersity representatives.^ In general, holders 
of all degrees (except honorary ones) may noAV participate, Avhereas 
formerly the prhdlege AA'^as restricted to recipients of the older arts 
degrees. This applies to Avomen equally Avith men; and in the case 
of Cambridge, Avhich does not yet gwe degrees to Avomen, but only 
“titles to degrees,” a AAmman may be enrolled as a Amter if she can 
shoAV that she has fulfilled the conditions that would entitle a man to 
a degree. 

Electoral reform under the leadership of a government of which 


UNIVERSITY 

REPRESENTATION 

INCREASED 


^ It was pracricallv necessary either to abolish the system or to extend it, because 
if it was to be continued at all, the claims of certain of the younger universities, 
and of certain groups of degree-holders of older and younger ones alike, could not 
be denied. 
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Mr. Lloyd George was head might have been expected to bring 
plural voting absolutely to an end; and if the Liberals could have had 
their way, it would have done so. The Con- 
ru-sTRicTioN OF scrvatives, however — and not merely the mem- 
PLuiuvL VOTING party of that name, but other people 

of conservative bent — insisted upon retaining it, for the same reason 
that they urged adoption of a plan of proportional representation,^ 
'Z i.e., to help protect the more educated and wealthy part of the elec- 
torate from being utterly overborne by the rising tide of laboring- 
class votes. The Liberal leaders maintained their point only to the 
extent of securing a restriction of the number of votes that any one 
elector may cast to two, as compared with the indefinite number 
under the old system. As matters now stand (since the supplemen- 
tary legislation of 1928), an elector — man or woman — may vote in 
one constituency as a resident and in another as an occupier of land 
or other premises, of an annual rental value of f 10, for purposes of 
business, a trade, or a profession; or an elector may have a second 
vote as holder of a university degree. In no case, however, may a 
person have more than one vote in any single constituency, 

SUFFRAGE QUES- Composition of the electorate is con- 

TIONS THAT REMAIN ^^ny qucstions of practical impor- 

. tance remain. There are plenty of problems re- 

ating to the electoral system generally,- but the make-up of the elec- 
torate has pretty well passed out of the realm of controversy .Mt has 
been suggested that the voting age for both men and women be raised 
to 25 (as in Denmark, the Netherlands, and Japan), or on the other 
land lowered to 20 (as in Germany and Switzerland) ; but there is 
1 e interest in the matter. It will continue to be proposed that the 
wmilH representation of the universities be terminated, which 

^ university electorate; and something may 

movS^r^ ' ^ ^he act of 1918 

Tnlurnl if “ fhe question 

form of T’ ^ attenuated 

throuvhont become quite obsolete 

tion of enualiiii obstructs the fullest realiza- 

to inK^ democracy, and total suppression of it is likely 

however it has less^ ^ ™portance. On its present basis, 
little has'been said if political significance than formerly; and 
noboi ™id or twelve years. Since 

^Scepp. ,,6-179 be?ow. ®^^®^“^^®^ders be restricted to voting 

- Some of these .are reviewed in the following chapter. 
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for university members, plural voting will doubtless survive as long 
. as the universities continue to be represented separately. Even so, it 
would, of course, be possible tp cut off at any time the privilege of 
two votes on the separate bases of residence and occupation; and 
while there seems to be no strong interest in the matter at present, 
one may venture a guess that this will be the next point at which 
statutory change in the composition of the electorate will take place.^ 

'The act of 1918 and the suffrage system for which it provided are described 
more fully in W. R. Anson, Law and Cnstovi of the Constitution (5th ed.), I, 105- 
132, and H. L. Morris, op. cit., Chap. ix. Among numerous books dealing with the 
enfranchisement of women may be mentioned R. Strachey, The Cause; A Short 
History of the Women’s Movement in Great Britain (London, 1928). For purposes 
of general comparison with the United States, see F. A. Ogg and P. O. Ray, op. cit., 
(6th ed.). Chap, x, and K. H. Porter, History of Suffrage in the United States 
(Chicago, 1918). 



CHAPTER IX 


Parliamentary Elections 

M embers of legislative bodies in the United States invariably 
have fixed terms (two, four, six years, as the case may be), 
and hence are elected at intervals of uniform length. In Britain, the 
same is true of county and borough councillors, but not of members 
of the House of Common^ The latter are chosen 
IRREGULAR INTER- wlicnever, and as often as, a previous 

ELECTIONS House IS dissolved. 1 he Parliament Act of 19 1 1 

does indeed make the maximum life of a parlia- 
ment — and therefore the maximum period between elections — five 
years.^ But under extraordinary conditions, even this limitation may 
be waived, as happened when, for war-time reasons, the parliament 
elected in December, 1910, prolonged its own existence until 
November, 1918,“ 

DISSOLUTIONS Reform Act of 1867 

CONTROLLED BY ^ ptcscribed that parliaments should no longer ter- 
THE CABINET minatc automatically upon the death of the sov- 

, ■ ereign, the only way in which a parliament has 

been brought to an end has been by deliberate dissolution, formally 
decreed by the king, but actually brought about by the cabinet. Of 
course,^ a par lament might conceivably go out of existence simply 
by expiration, t.e by reaching the limit of its five-year mandate. But 
in point of fact this is very rarely allowed to happen.^ Nearly always 
theie IS a dissolution— prompted sometimes by the desire of a totter- 
mg ministry to save itself by an appeal to the country, sometimes by 
^ obligation resting upon a newly installed min- 

somprin^” ^ people for an endorsement and mandate, and again 
sometimes by the decision of a ministry, when enjoying full padia- 

to strengthen ponuhr*«!nrrnl'^” %ure from the previous seven years in order 
ful by weigiity Imitations imn^' ^ Commons now made more power- 

= See p.^5^ aLoS TsSu 1 ^pon the House of Lords. See p. 190 beW. 

In- ^ act i„ tvltici, the HeJ of Lort'hM 

'867-73 (seven-year mank'te^th^)!"'^ ^ parliament of 
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mentary support, to seize a favorable occasion for an electoral tri- 
umph conferring a new lease on official life. Three or four years may- 
pass without an election. On the other hand, there may be two 
elections in a single year, as in 1 9 r o, or one in each of three successive 
years, as in 1922-24. Except in so far as their hands are forced by 
failure of support in the House of Commons, the matter lies entirely 
with the prime minister and his associates in the cabinet; and it goes 
vdthout saying that this gives them and their party a decided tactical 
advantage. They can nurse the country along until conditions are 
right, and then announce a dissolution; indeed, they may deliberately 
“spring an election” so timed as to catch their opponents off their 
guard, although the trick is familiar and all parties try to be con- 
stantly ready. The ministers, to be sure, will not make their decision 
lightly; for their fellow-partisans do not relish being put to the 
trouble and expense of seeking reelection any more than do other 
people, and besides there is always a possibility of miscalculation.^ 
vOne of the main advantages of the cabinet system is its tendency 
to bring about elections when, and only when, there are genuine 
issues to be settled.- Under the American fixed-term plan, parties 
and candidates are sometimes hard put to it to find issues when elec- 
tion time inexorably comes round. There are arguments for longer, 
as well as for shorter, intervals between elections. But in any event 
there is a good deal to be said for a system which permits an. elec- 
tion to be held whenever affairs reach a juncture vdiere the govern- 
ment needs to be guided by a fresh expression of the will of the 
electorate. 

When an appeal to the country has been decided 
WRITS FOR A upon, a royal proclamation is issued which not 

^Ew PARLIAMENT Qjiiy dissolves the two houses but indicates the 
desire of the king to “meeL-Oiir^peo ple and to ha y,e_tlieir-adyice in 
Parliament,” and announces that the Lord Chancellor and the gov- 
criior ofNbrthern Ireland have been instructed to issue the necessary 
writs. Writs of summons are sent to the members of the House of 
Lords (except the Scottish representative peers) individually; writs 
of election are dispatched to sheriffs of counties, mayors of boroughs, 
and chairmen of urban district councils, requiring them, as “return- 
ing officers,” to make proper arrangements for the selection of 

' A notable instance of such misjudgment was the dissolution of 1923, decided 
upon rather doubtfully by a Conservative cabinet that apparently had a long lease 
on life, in deference to Prime Adinister Baldwin’s desire to go to the countr}'' with a 
program of tariff reform. 

■ France is the one cabinet-government country in which this advantage is not 
realized. On the special situation existing there, see p. 450 below. 
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members of the lower house,^ Thus is set in motion the electoral 
machinery, which does not stop until the new House of Commons 
has been chosen and convoked. 

British elections proceed with alacrity, and on 
NOMINATION OF eighth day after the proclamation (Sundays 

CANDIDATES holidays excluded) all nominations must be 

made- On its face, the nominating process is exceedingly simple. 
There is neither convention nor primary, and all that is required by 
law is that a person who aspires to be a candidate shall, on the pre- 
scribed day, file with the returning officer a paper setting forth his 
name, residence, and business or profession, together with the names 
and addresses of two registered voters of the constituency who pro- 
pose and second him and of eight others who “assent” — this, and one 
other thing, namely, a deposit of £150, to be forfeited unless the 
candidate proves to be unopposed or receives more than one-eighth 
of the total vote cast in his constituency on polling day. That this 
latter safeguard against frivolous or useless candidacies is effective is 
indicated by the fact that as a rule not more than 30 or 40 candidates 
in the entire country are compelled to pay the forfeit.- 

HOW CANDIDATES coursc, there is more to the matter of nomina- 

ARE ACTUALLY Iiit-and-miss procedure suggested 

SELECTED preceding paragraph. Leaders and com- 

mittees of local party organizations look over 
the available material, balance off one aspirant’s qualifications against 
those of another, confer and arrive at decisions. Central party offices 
at London propose non-resident candidates if none of satisfactory 
^3) character can be found locally, or even virtually impose a candidate 
upon t e party organization in a constituency if he be one who must 
somehow be taken care of. And so, in one way or another, candidates 

announced, in advance to 
obrate uncertainty and delay should a dissolution take place sud- 
denly and unexpectedly Contrary to what might be expected bv a 
Liorhv of ” “i*^ with the formal rules on the subject, m the great 

Srente constituencies only two or three'can- 

didams nter the lists-quite frequently three," of course, since the 

i/oH (5th cd.), 1^55-5”^ writs, see W. R. Anson, Lavj and Cnstmn of the Constittt- 

plm is followed in E'it'e*'(l!Sm'df CanaS was 84. A similar 

candidates (frequently nersons who For the protection of its 

maintains a genS L50), the Labor party 

a premium of £io, and out of which each candidate pays 

reimbursed. Even so, the party does nor forfeiting their deposits are 

they can be reasonably sure oK)ollinp- rhp"°^™ ^ candidates except where 

y sure ot polling the required one-eighth of tlie total vote. 
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rise of Labor to the rank of a major party. So completely is the matter 
under control of the party organizations that there is practically 
no room for candidacies except those which these organizations 
endorse. 


Who IS ehorible to be nominated.? In other words, 

QUALIFICATIONS 1 i-c ■ 1 • j 

\vnat qualiiications must a person have in order 
to be elected and seated at Westminster? 'Alany different regulations 
have been in effect at various times. Measures passed in the fifteenth 
century required residence in the county or borough represented. 
These soon fell into abeyance; but religious tests imposed rigid 
restrictions, and in the eighteenth century property requirements 
were added. The last obsolete residential requirement was repealed 
in 1774, and many members now sit for constituencies in which they 
do not live; ^ property qualifications, which proved easy to evade 
through fictitious conveyances of land, were swept away in 1858; 
and the last survival of religious tests is to be seen in the present rule 
disqualifying clergymen of the Church of England,- ministers of the 
Church of Scotland, and Roman Catholic priests. Nowadays the 
only positive requirements are that the member shall be of age, a 
British subject (by birth or naturalization), and vdlling to take a 
very simple oath or affirmation of allegiance compatible with any 
shade of religious belief or disbelief. Negatively, certain other re-i 
quirements are imposed by the debarment, not only of clergymen 
of the three historic churches named, but of peers (except that Irish 
peers may sit for any but Irish constituencies), persons holding 
contracts from the government, convicts, lunatics and idiots, pen- 
sioners of state (except as former civil servants or diplomats), and 
holders of office under the crown except such as are regarded as of a 
political nature. Women first became eligible under the terms of 
a Parliament (Qualification of Women) Act of 1918, and at the 
general election of that year one female candidate was successful — 
even though, being a Sinn Feiner, and, as such, unwilling to identify 
herself vdth a government that refused to concede Irish independ- 
ence, she did not take her seat. The first woman who actually served 

^ For interesting comment on the resulting advantages, see H. J. Ford, Repre- 
sentative Government, 165-170. Under American practice, members of Congress 
must be residents of the state, but not necessarily of the district, from which they 
are elected. Exxept in a few instances in the largest cities, however, congressmen 
are— by usage as old as Congress itself— invariably residents of their districts, and it 
is not worth while for an outsider to seek election. See J. Bryce, The American 
Commonwealth (4th ed.), I, 191-195, and H. W. Horwill, The Usages of the 
American Constitution, Chap. ix. 

- Since the disestablishment of the Anglican Church in Wales in 1920, Anglican 
clerg)’’men in that part of the realm are eligible. 
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THE HOUSE OF 
COMMONS AS A 
AIIRROR OF THE 
NATION 


WxTs the American-born Lady Astor, victorious in a by-election at 
Plymouth in 1919. The qualifications for women are now precisely 
the same as for men/ 

What sorts of people become candidates for seats 
in Parliament, and win them? The answer is, 
‘All kinds” — especially since the Labor party 
attained its present importance. On the green 
benches sit great landowners, sons of peers, bank 
directors, coal and iron magnates, along with soldiers, sailors, teach- 
ers, journalists, clergymen, farmers, miners, and miscellaneous manual 
laborers. Hardly a business, a social class, a profession, or an interest 
is devoid of representation. There are lawyers; but a conspicuous 
and significant contrast with American legislatures, both national 
and state, is the relatively small number of them and the less important 
role that they play. Some years ago, when there were 262 members 
of the legal profession in the House of Representatives at Washing- 
ton there were only 90 in the much more numerous House of Com- 
mons at Westminster. There is never a Congress in which lawyers 
do not preponderate; there is never a House of Commons in which 
they constitute more than a fifth to a sixth of the membership. On 
this account, and because of the growing numbers of trade-union 
officials and other members identified with the working classes, the 
j Cjjtn mons is a considerably more perfect mip io r of. the 

I is iL P PEPls.ti.oJi-aS'.a-whQle, in its actual proportions, than is our 
House of Representatives of the American people generally.^ 

BREVITY OF Electoral campaigns in the United States are 

CAMPAIGNS long-drawn-out, and often rather tedious, af- 

, — fairs. In Britain, they are at least never long- 

drawn-out. There is a sense, of course, in which they may be said 

to e going on niost of the time. The parties are perpetually sparring 
or a vantage, y-elections to fill vacant seats keep up the spirit of 
contest, en who propose to go in for a parliamentary career address 
0 subscribe to civic and philanthropic causes, and in 

wirl-i ° ^oop thenrselves before and ingratiate themselves 

honpc ° constituency to which they are pinning their 

tematicillv^n^^^ continue their public careers sys- 

course wlien constituencies in similar fashion. And of 

course when a dissolution looms m the offing, party committees and 

up to, and includinythe gTnerare^ elected to the 4 Iouse of Commons from 1919 
elected in 1931 nuKUdfc and • * 9 ^ 9 . -The female quota in the House 

A full tabuiSbUnf H f’ t ' 93 5 , nine. ^ 

of the House of Commons in^mta ^ interests of the members 

stmitional Year Book (1935), parties, is presented in Con- 
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candidates set actively to work without awaiting the moment when 
it will actually befall. The “campaign,” however, in the stricter sense j 
of the word, is limited to less than three weeks. Nominations are 
made eight days after dissolution, and the people go to the polls nine 
days after that, Sundays and other holidays excluded. In these 
1 8 or 1 9 days, all told, the battle of the ballots must be fought.^ 

Brevity is not the only respect in which the Brit- 

PLATFORMS • , i ^ 

ish campaign differs from the American. 1 here » 
is no political platform in quite the sense in which we have it in this 
country. To be sure, the national conferences, or congresses, held 
by all of the parties at least once a year ii^variably adopt resolutions 
setting forth party principles and policies. Furthermore, at the open- 
ing of a campaign a general statement of the issues to be pressed in 
that contest is likely to come from the prime minister (in behalf of 
the party in poAver), and similarly from the opposition leader or 
leaders. Every candidate is, however, entitled to issue his own address 
or manifesto to the people of his constituency, and on this pronounce- 
ment— ^which may differ appreciably from any general statement 
issued by his party and from the addresses of other candidates bearing 
the same party label — he makes his fight. Authorized by law to send 
one communication post-free to every voter in his constituency, the 
candidate can circulate his manifesto without other expense than for 
printing; and in this way, as a rule, his campaign is formally launched. 
Too much stress should not, hon^ever, be placed upon the platform 
as a point of contrast between British and American elections. Every 
British party has, at any given election, an accepted program which 

is, in effect, a platform. Conversely, convention-made platforms in 
America often prove of less actual importance than the pronounce- 
ments of individual candidates, as was conspicuously true in the 
presidential election of 1928. 

The country is more wrought up at some elec- 
tions than at others, and contests are keener in 
some constituencies than in others.” But even in 
the most one-sided fight in the most apathetic election, the appeal 
to the voters is apt to be of the whirlwind variety. In the course of 

it, every reputable means known to politicians the world over is 
employed — and, of course, sometimes expedients not quite so irre- 
proachable. Meetings are held in halls and parks, and on street cor- 
ners; advertisements are placed in newspapers; literature, although 
less than in America, is sent to the voters through the mails; billboards 

^ Electoral campaigns are relatively brief in all countries having a parliamentary 
form of government. In France, they seldom exxeed three or four weeks. 

' As will be pointed out, there are always some constituencies in which, for lack 
of competition, there is no contest at all. 


APPEALS TO 
THE VOTERS 
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are 


aiw plastered with cartoons, slogans, and appeals; “sandwich-men” 
are employed by the day to trudge along crowded streets bearing 
placards soliciting votes; house to house canvassing is carried on by 
volunteer friends and supporters of the candidate (hired canvassers 
are forbidden by law) with a thoroughness hardly encountered in 
any other country^Radio broadcasting came into use as a campaign 
device more slowly than in the United States. But it was employed 
extensively in the elections of 1931 and 1935, and in future more 
voters are likely to be swayed via the microphone than by printed 
literature or public meetings.^ 

In it all, the candidate is naturally the leading figure, although 
much of the planning and actual work are done, of course, by the 
local party committee, the candidate’s official agent, and other per- 
sons who are actuated by friendship for the candidate, interest in 
the “cause,” or merely love of the game. There is only a relatively 
small area to be covered— even though the number of voters to be 
reached is now, on the average, almost three times as large as before 
1918— and the task is carried out with a regard for detail” that is 
rivalled in the United States only by the management of a Tammany 
campaign in New York City. There is not mucli place in British 
political usage of today for the notion of John Stuart iMill that mak- 
ing a personal appeal to the voters is an undignified and improper 
procedure in a system under which men are supposed to be sent to 
Parliament to serve the public.^ 

As has been indicated, the campaign is run to 
some extent with the aid of voluntary, unpaid 
workers. But there are many things to be settled 

indeS’tmazrthf be most likely to interest, and 

spXsT^heS the “heckling” of candidates and mher 

sfonally infemioted bv political meetings in America arc occa- 

but inddents of dfp iJnJ ^ questions shot at them from the floor or gallerj^ 

LiS of SeTrinnUr Campaign addresses become little more than t 

game, and he mav as well temper; hcclding is part of the 

vantage as best he can. If he is oiffi 

to be able to stand un imnrpscivpKr tactful, and well-informed 

sympathy and win more vorp<; U barrage, he may easily command more 

formal speech that he could hope t^deW masterful 

meetings, it will undoubtedly take the coloV^urn^'' ^ supplants public 

has remarked, you can turn off i ^ ^ out of campaigns; as a recent writer 

Much imerostirP- info you can’t heckle it. 

gleaned from P. G. Cambray The British electoral campaigns can be ■ 

was long an offick iX 00 ™?^ P ^93^)- The author 

.f ® ne-neory 


CAMPAIGN 

expenditures 
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for — halls used for meetings, newspaper advertisements, postage, 
printing, billboard space, the services of “sandwich-men” — and 
without some rather stringent regulation, the wooing of the electors 
would be likely to prove a decidedly costly performance. It was 
such, indeed, in former times, not only because no statutory limits 
were placed upon expenditures that were inherently proper, but 
because of the very general practice of buying votes, with money 
or something equivalent. 

Today a different state of things obtains. A Cor- 
coRRUPTAND Illegal Practices Prevention Act of v' 

ILLEGAL PRACTICES, j gg, consolidating earlier legislation on the sub- 
THE GRADUATED . ^ Stiffened by later amendments, effec- 

DiTUREs tively regulates the whole matter or campaign 

expenditures — and, indeed, electoral manners 
generally.^ This it does, ( i ) by defining and penalizing corrupt prac- 
tices, e.g., bribery, treating, intimidation, personation, and falsifying 
the count, all of which are acts involving moral turpitude; (2) by 
defining and more lightly penalizing illegal practices, Le., acts which, 
while not inherently immoral, are deemed contrary to good electoral 
practice, such as the hiring of canvassers, paying for conveyances 
used in getting voters to the polls, or voting or attempting to vote in 
more constituencies than the law allows; and, (3) by rigorously 
limiting the amount of money Avhich candidates may spend, or which 
may be spent in their behalf. In the matter of the amount, it is rec- 
ognized that it would be unfair to fix a flat maximum sum; obviously 
it will cost more to carry on an equally intensive campaign in a 
county constituency, with the people somewhat scattered, than in 
a borough constituency, and, in addition, constituencies of the same 
type differ widely, as we have seen, in population. Hence a sliding 
scale has been adopted in terms of numbers of voters. As the law 
now stands (following changes in 1918 and 1928), the maximum 
permissible expenditure — computed from the time when the party 
organization formally “adopts” the candidate — is in county constitu- 
encies 6 d. (12 cents) per elector, and in borough constituencies $d. 

(10 cents). Every candidate must have a single authorized agent 
charged with the disbursement of money in his behalf, and within 
35 days after an election this agent must submit to the returning 
officer a sworn statement covering all receipts and outlays. The 
heavy increase of the electorate under the suffrage legislation of 
i0i8 and 1928 permits, of course, the outlay of rather large sums; 
and the records of election cases brought into the courts indicate 
^ The act of 1883 is reprinted in R. K. Gooch, Source Book, 261-271. 
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that the limits are sometimes transgressed. Furthermore, the Amer- 
ican plan of placing restrictions upon the sources from which funds 
may be drawn and requiring publicity for contributions has not been 
tried. The regulations thus far imposed have, liowever, purified 
politics appreciably by restraining the outjmuring of money by 
candidates and their backers, and in doing so have made it possible 
for men of moderate means to stand for election who othcruasc 
would be at grave disadvantage as against w'calrhicr and more lavish 
competitors.^ vAn additional source of relief is the payment, since 
1918, of the costs of the election itself— polling-stations, jn-inting, 
clerk hire, fees and travelling expenses of returning officers, etc.— 
out of the national treasury, rather than from assc.ssmcnrs levied upon 
the candidates. ''On the other hand, no law touclics the outlays that 
may be made before and after the brief “electoral period”; and few 
persons who propose to seek election, or rcldcction, arc so happily 
situated as not to be obliged to spend generously, and with as much 
grace as they can muster, on all sorts of local charities and other 
causes dear to the hearts of the people from whom their votes must 
come.” 


REGISTRATION 
OF VOTERS 


^^d^cn tlic campaign has run its course aii^ poll- 


ing day arrives, M'ho is entitled to vote? TMani- 
fcstly, only pcr.sons who come within the bounds 
of the suffrage law's, (^iclly the acts of 191S and 19:8. There is, 
hoAvever, a further important requirement, dating from the Reform 
Act of 1832; such persons may vote only if their names arc on the 
electoral register of the constituency. I'hc existing law on this sub- 
ject (contained in the act of 1918, as amended in 1926) is based on 
the principle that it is the business of the state to sec that every 
qualified person, man or woman, is put on the rerrister in the proper 
constituency (or constituencies); and while the lists arc, of course, 
not infallibly accurate, they are made and kept up to date with 
lemarkable care and thoroughness. Practically' no burden is placed 
upon the electors. In every county and borough there is a registra- 
tion officer— commonly tile clerk of the council— whose business 
It IS, under the general direction of the Momc Office at London, to 


The Labor party would like to sec (i) permissible })er capita expenditures 
reduced to j J. m counties and 4,/. in boronglis, U) the use of motor-cars for carry- 

mLu ° (5) ptiblicity required not 

natioifal ’r ^ of individual candidates, but for all party accounts, 

nwoduLa 1 t' 7 ''' embodied in an cloetor.tl bill 

175 below ^ ^ ^ gotcrnnient in 1931, but subse(|uentl)’ abandoned. Sec p. 
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compile and revise the list of parliamentary, as well as that of local, 
electors; ^ and this he does by sending canvassers from house to house 
in July of each year with copies of the last previous list on which are 
to be entered all changes due to be made. The resulting list holds 
good for the twelve months beginning the following October 15; 
and no person whose name does not appear on it may vote during 
this period. 


ELECTION DAY AND 
POLLING DAY 


'^Formerly, when the sheriffs and mayors, as re- 
turning officers, received writs of election, they 
exercised their discretion, within limits set by 


law, in fixing the election day in their respective constituencies, and 
also the polling day if one was necessary. As a consequence, from a 
week to upu'ards of turn weeks elapsed from the time when the first 
results were known until the last ones were declared, and it was often 


possible for the constituencies voting late to see in advance ho\y the 
contest was coming out and to swing their votes accordingly if any 
motive appeared for doing so. In any event, the colintry was kept 
in electoral turmoil for many days, suffering some of the inconven- 
iences that are entailed in the United States by an excessively pro- 
longed preelection campaign.’^he act of 1918, however, changed all 
this. As has been explained, the eighth day after the proclamation 
goes forth is now election day for all constituencies, and the polling 
takes place nine days thereafter, the only exception being the uni- 
versity constituencies, whose voting is principally by mail and is 
spread over some five days. '^lection day is really election day 
literally in only those constituencies in which there is no contest. 
In such cases, the single candidate is formally nominated, the return- 
ing officer declares his election, and the transaction completes itself 
without any voting at all. The number of such uncontested elections 
is not as large as it used to be when Ireland still had her hundred-odd 
seats and most of them were filled with Nationalists against whom it 
was useless to make a fight. But there are always cases of the sort — 
sometimes many of them — in other parts of the kingdom." Where 
there is a contest, election day, so-called, is merely the day on which 
the nominations' are made, the election itself being adjourned to the 
ninth succeeding day in order that a “poll,” or count of votes, may 
be held to decide which candidate shall have-the seat. 


* These lists arc, of course, not identical. The expense of preparing them is 
divided equally between the borough or county and the national treasur}^ 

= In 1912 there were 57; in 1923, 50; in 1924, 32; in 1929, 7; in 1931, 67; in 1935, 
40. It is hardly necessary to point out that, on account of these constituencies in 
which the electors are not brought to the polls, the popular vote of the country 
as actually recorded does not indicate the total popular strength of the various 
parties. 



GREAT BRITAIN 

'^Until less than three-quarters of a century ago, 
the secret ballot -^as by show of hands at a public meeting 

of the electors; and it is hardly necessary to add that polling days 
were often tumultuous occasions. Rivers of beer were set flow- 
ing; bribes were openly offered and accepted; organized bands of 
“bludgeon-men” went about intimidating and coercing electors; 
non-voters thrust themselves joyously into the fray; political convic- 
tions were expressed in terms of rotten apples and dead cats; heads 
were broken and a generally riotous time was had by ajl. From 1832 
onwards, reformers persistently demanded the introduction of vot- 
ing by secret ballot. 'The change did not come, however, until 1 872, 
and even then it was made over the protest of no less enlightened a 
student of government than John Stuart Mill.^ The Parliamentary 
and Municipal Elections Act (commonly known as the Ballot Act) 
passed in the year mentioned was limited to an eiglit-year period, 
and from the expiration of that time until 1 9 1 8 it was kept alive solely 
by being included in an annual blanket act providing for the con- 
tinuance of sundry expiring laws. Thereupon, however, it was con- 
verted from an annual into a permanent statute; and certainly no 
feature of British political methodology is now to be regarded as 
more firmly established. 


What happens when Mr. X, green-grocer of 
the process Putney, or Mrs. Y, housewife of Cheltenham, 

steps into the polling place prepared to do his or 
her part to save the nation from disaster? '^First of all, a poll clerk 
asks the name and address. These obtained, the information is 


checked against the registration list; and if there is no irregularity, 
the elector is handed a ballot. It would be a novel and disconcerting 
experience for any elector in Britain to find in his hands a “blanket” 
ballot, or a sheaf of half a dozen separate ballots, of the sort with 
which the American voter is commonly expected to wrestle. For, in 
national elections invariably, and in local elections usually, he is 
called upon to express his choice among only two or three candidates, 
for but a single position. Consequently, the ballot which he receives 
at a parliamentary election is a very simple affair— a bit of white 
paper hardly larger than an ordinary postal card, numbered on the 
back and bearing the official stamp on back and front, but devoid of 
party names and emblems, and indeed containing nothing but the 


was that the suffrage being a public trust, confided to a limited 

was enmlpfl rn general public, for whose benefit it was exercised, 

Govermnent Ch^n Representative 

Government, Chap, x, On the Mode of Voting” (ed. b> A. D. Lindsay, pp. 298- 
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names, addresses, and vocations of the candidates, arranged in alpha- 
betical order. These ballots are put up in the style of check-boolcs, 
each paper having a counterfoil or stub; and as the poll-clerk detaches 
a paper and gives it to an elector, he writes on the stub the elector’s 
number on the register. Taking his paper to a screened compartment, 
the voter makes a cross in the space to the right of the name of the 
candidate of his choice; and then, folding the ballot so as to conceal 
the marking, but leaving the stamp exposed, he drops it in the ballot 
box and goes his v'a}^!^If a voter is unable to mark his ballot himself, 
the presiding officer may mark it for him, in the presence of the 
candidates’ agents.^ 

Contrary to American practice, the count is 
THE ELECTORAL made, not at the several polling places, but at 

some central point in the constituency (usually 
the town hall or county hall) ; and it is made by the returning officer 
or one of his assistants in the presence of the candidates’ agents. 
Furthermore, before it is made ail of the ballots turned in for the 
constituency arc mixed together, so that the result is never published 
for polling places, or precincts, separately, but only for the constitu- 
ency as a wholc.'AMien the outcome is determined, the writ which 
served as the returning officer’s authority is endorsed with a certifi- 
cate of election, and, together with all of the ballot-papers, is trans- 
mitted to the clerk of the crown in chancery, an official in the Lord 
Chancellor’s office, by whom the writ was originally sent out. This 
official copies into a book the names of all the persons certified as 
elected and delivers it to the clerk of the House of Commons to be 
used in making up the roll when the new parliament assembles. 

Certification of the successful candidate by the 
CONTESTED returning officer of the constituency is not nec- 

ELECTioNS essarily the last stage or step in the electoral 

process. For if a defeated candidate— or, for that matter, any voter— 
believes that there has been a miscount, or that the victor or his agents 
have been guilty of corrupt of illegal practices, or that the victor is 
ineligible, Nie can petition to have the election invalidated. If the 

Under acts of loiS and 19:0, voting by mail, and also proxy voting, is per- 
mitted under certain conditions. Sec F. A. Ogg, English Government and Polttics 

^^Tst'^ruirBritisii electors are far less remiss about going to the polls and voting 
than are Americans. For example, in the parliamentary elecuon of 1924, 16,384,629 
votes were polled in an electorate of 21,729,385, amounting to almost 75.5 per 
cent, as compared with 29,158,93s m electorate of 56,941,584 in the presidential 
election in the United States in the same year, amounting to only 51.17 per cent; 
and this takes no account of the large number of Bnush_ voters not called to the 
polls because of the lack of a contest in their constituencies. In fatness, it should 
be noted, however, tliat in 1932 the American percentage reached 68.6. 



GREAT BRITAIN 

question is merely one of legal eligibility, the House itself settles it. 
But if it relates to any electoral irregularity, it goes, not w the House, 
but to two judges of the King’s Bench division of the High Court of 
Justice ' selected for each case by the whole body of judges in that 
division. They take evidence in the county or borough in which the 
election occurred and certify a report to the House, in accordance 
with which the member in question keeps his seat or loses it. In the 
United States, the House of Representatives is judge of the qualifica- 
tions of its members, in the full sense that all disputed elections are 
decided by investigation and vote of the House itself, and for- 
merly the same plan prevailed in Great Britain. Partisan handling of 
electoral contests in that country led, however, in 1868, to adoption 
of the present highly preferable system. Protests are not numerous 
nowadays, and the actual voiding of an election is a rare event.- 

Vlt sometimes happens that a member of the House 
VOLUNTARY VACAT- Commoiis wants to retire. His health may 

iNG OF SEATS failed; or he may want to engage i^some 

private undertaking that will absorb all of his rime and energy. Here, 
however, a curious fact presents itself, namely, that under a rule 
dating from 1623 a member cannot resign his seat, just as, indeed, 
he cannot refuse to take it even if nominated and elected against his 
will. He may be dropped because he has gone into bankruptcy or 
become a lunatic; he may be expelled for any reason deemed suffi- 
cient by the House, e.g., conviction on charges of treason or felony; 
he may be translated, willingly or unwillingly, to the House of 
Lords; but he ca nn ot resign outrigh t. This does not mean, however, 
that there is no way by which he can voluntarily sever connection. 

■/There is a roundabout way, which consists in procuring appointment 
to some public office which under the statutes is incompatible with 
membership. There are, of course, many such offices. But the one 
usually sought for the purpose is the stewardship of His Majesty’s 
three Chiltern Hundreds of Stoke, Desborough, and Burnham, in 
Buckinghamshire. Centuries ago, this officer was appointed by the 
crown to have the custody of certain forests frequented by brigands. 

In cases relating to England and Wales; the Court of Session, in cases relating 
to Scotland; and the High Court of Justice, in those relating to Northern Ireland. 

Unet general accounts of the electoral system as it stood before the act of 1918 
''Inri ff k Chap. X, and M. Ostrogorski, Democracy 

HVcn of Political Parties, trans. by F. Clarke (London, 1902), I, 

procedure nowadays is described in popular fashion in M. Mac- 
Scafier 'vnrV Parliament, I, Chaps, i-iv, and more thoroughly in J. R- 
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The brigands are long since dead, and the forests themselves have 
been converted into parks and pasture lands, but the stewardship 
reniains.'^The member who wishes to give up his seat applies to the 
Chancellor of the Exchequer for this, or for some other old office 
with nominal duties and emoluments, receives it and thereby dis- 
qualifies himself, and afterwards retains it only until such time as the 
appointment is revoked to make way for another man. 


OUTLOOK FOR 
FURTHER ELEC- 
TORAL CHANGES 


It is too much to ask of an electoral system that 
it give universal satisfaction. People have very 
dilTercnt ideas as to what would constitute an 
ideal scheme; groups or interests that fare badly 
under an existing plan can be counted on to favor adopting a differ- 
ent one; and even if a particular system were to meet with general 
approval at a given time, it would soon call for revision because of 
shifts of population and other changes of situation. As the foregoing 
pages testify, the British system has been improved in many particu- 
lars during the past 60 or 70 years. In very few respects, however, can 
it be regarded as having attained anything approaching finality, and 
future generations will no doubt hear quite as much discussion of 
“electoral reform” as have past ones.'^lthough hardly to be regarded 
as major questions, plural voting and university representation will 
continue to stir differences of opinion. Lacking any provision for 
periodic redistribution of scats, the country will sec its electoral areas 
OTOW more and more unequal in population, until finally, after spir- 
ited agitation such as preceded the legislation of 1885 and 1918, a 
hard-won act of Parliament will make a nation-wide reapportion- 
ment — perchance (although not likely) a drastic rearrangement in 
connection with the adoption-of some scheme of proportional repre- 
sentation.^ Already, the introduction of one device or another for 
securing that members shall be elected in their constituencies by 
majorities, rather than (as now so frequently happens) by mere 
minorities, has taken rank as a major question. The same is true or 
ably supported proposals looking to the representation of minorities 
under some plan of multi-member districts. Even the suggestion that 
the geographical basis of representation be displaced by an occupa- 
tional, or functional, basis, although less frequently heard today than 
a score of years ago, may become a leading theme of debate. 

‘The problem of redistribution came up in the House of Comnions several 
times in 1936 and 1937; the government was reported to be studjnng the problem; 
and certain people professed to believe that something would be done about it 
before another general election. 
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For the present, and leaving minor readjust- 
THE PROBLEM OF nients out of account, interest centers chiefly in 
MAJORITY ELECTioNy^^^^^ questions, ix., majority election and minor- 
ity representation — the one springing almost entirely from, and the 
other greatly aggravated by, the breakdown of the old bi-party 
system. The problem of majority election presents itself concretely 
whenever as many as three candidates seek election in a constituency 
and no one of the number polls more than a plurality of the votes 
cast. Thirty years ago, it was rare for more than two candidates— 
a Conservative and a Liberal — to oppose each other in a constituency. 
Whichever secured the more votes not only was elected, but of 
course was elected by majority; and though unrepresented minorities 
might be large, they were, after all, only minorities, which, under 
prevailing opinion, had no claim beyond the right to convert them- 
selves into majorities at the next election if they could. Individually, 
the members of the House of Commons sat for majorities in their 
constituencies, and collectively the House could be regarded as, by 
and large, representing and speaking for the majority of the nation. 
But the rise of the Labor party changed all that. In increasing num- 
laers of constituencies, three candidates rather than two were placed 
m the field at election time; and, as would be expected, the popular 
vote was often so divided among the three that while candidate A 
came off victor by virtue of receiving more votes than either of his 
oppraents. Ins poll was decidedly smaller than those of candidates B 
and C combined, with the result that he went to Westminster by the 
mice of less than half of the people whom he was to represenn At 
the election of 1929 there were “three-cornered” contests for no 

nuS^er f contested seats; and in 288 of the 

iS isTsortTir election of 1931, 

and t s not followings; 

particu rh W ^ has arisen- 

prticularly from political elements that regard themselves as suffer- 
ing most from the situation— for chamre th?r in 
would prevent the election i one way or another, 

vote.' ^ election of any member except by majority 

tling examples of the sort^f thing'that Representation Society abound in star- 
drawn from the election of igzq^ fr) merely two or three 

date won with 13,306 votes as^arainsr r ^^™‘'''^geshire, the Conservative candi- 
candidatcs, respectively; in ICin Js I vnn ’ XT *°i 904 for the Labor and Liberal 
14,501 votes, as against to, 806 and 10 ^ Conservative triumphed with 

0,806 and 10,356 for the Liberal and Labor candidates, respec- 
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PROPOSED 

SOLUTIONS: 

I, THE SECOND 
BALLOT 


2. THEALTERNA' 
TIVE VOTE 


One device proposed to this end is the “second 
ballot,” a familiar feature of French and of pre- 
war German electoral practice. If adopted, it 
would mean that in any district in which no can- 
didate received a majority at the first balloting, 
the voters would be called to the polls a second time, after an interval 
of a ^^'cek or two, to indicate their preference as between the two 
candidates standing highest. This, of course, would result in a major- 
ity. Objections to the plan include the additional expense entailed 
(as well as c.xtra trouble for the voters), and the danger that the final 
outcome would be determined largely by personal and party intrigue 
and bargaining in the interval between the ballotings; and to obviate 
these drawbacks an “alternative vote” plan has 
been proposed under which the voters in three- 
cornered contests would be expected to indicate 
first, second, and third preferences among the candidates, so that, in 
case of lack of a majority of firsts for any candidate, an effective 
majority for some one of the three could be arrived at by dropping 
the candidate standing lowest and distributing his seconds, and if 
necessary, his thirds also. This would enable the advantages of 
majority election to be realized without calling the voters to the polls 
a second time; and it is fair to assume that if any majority-election 
scheme is adopted, this will be the one. The alternative vote was 
recommended by a royal commission reporting in 1910; it figured 
prominently in the discussions of 1918; and a tri-partisan electoral 
conference appointed by Prime iMinister MacDonald in 1929, though 
unable to reach unanimous conclusions, weighed the relative advan- 
tages of the alternative vote and proportional representation, bring- 
ing to light the unwillingness of the Conservative members to endorse 
the former under any conditions, the willingness of some of the 
Labor members to accept it if accompanied by other reforms, and 
the readiness of Liberals to accept it alone if proportional representa- 
tion were not found feasible.^ An electoral reform bill providing for 
the alternative vote was presented to Parliament by the Labor gov- 
ernment in 1 93 1, but was eventually dropped. 

The second major electoral question — that of minority represen- 
tation — looks in quite a different direction. The object of majority- 


tively; in Northwich, Cheshire, 15,477 sensed to give a Consen’^ative candidate 
victory, thougii his Labor and Liberal competitors received 15,473 and 14,163 votes, 
respectively. 

^The conference was presided over by Lord Ullswater (former Speaker 
Lowther). For its report, see Cmd. 3636 (1930). 
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THE EROBLEiNI OF 
MINORITY REPRE- 
SENTATION-PRO- 
POSED SOLUTIONS: 

I. THE LIMITED 
VOTE 


election reformers is to bring it about that members will never 
represent mere minorities in their constituencies; the object of 
minority-representation advocates is to provide 
a way by which precisely such minorities shall 
be assured of representation. Interest in minor- 
ity representation arose simultaneously with the 
movement for a broader suffrage and gained in 
intensity as the electorate progressively expanded 
and minorities, as well as majorities, grew larger 
and more articulate. The first device hit upon by reformers was that 
known as the “limited vote” and consisted of a scheme under which, 
in constituencies returning thtee or more members, the electors were 
to vote for two candidates only, or at all events for some number less 
than the full quota of seats to be filled — the idea being that the ma- 
jority elements in the constituency would concentrate their votes 
upon certain candidates of their preference, leaving the remaining 
choices to be made by the minority. An experiment with this plan in 
1 3 multiple-member constituencies under terms of the Representa- 
tion of the People Act of 1867 served only to show that a majority 
party can, by clever manipulation, so parcel out in advance the votes 
of its supporters as to capture all of the places, thus frustrating the 
sole purpose for which the system e.xists. 

Another device brought forward in the same 
mid-century period was that of “cumulative 
voting,” under which the elector has as many 
votes as there are seats to be filled and is permitted to distribute them 
among an equivalent number of candidates or to concentrate them 
upon a lesser number, or even to bestow all of them upon one, at his 
discretion. By cumulating votes upon a minority candidate, a small 
but well-organized political element may be able to push him over 
the line. An effort was made to get a provision of this kind into the 
Reform Act of 1867, but without avail; and the only use of the sys- 
tem that has ever been made in Great Britain was in connection with 
school-board elections from 1870 to 1902. 

■2 pnnpr.D-rrnT.TAT Meanwhile, still another plan had been devised. 
REPRESENTATION i homas Hare published a pamphlet 

The Machinery oj Representation {&n- 
arged and republished in 1859 A Treatise on the Election of 
Representatives, Parliamentary and Municipal) proposing a system 
w 1C , as later elaborated, presented the following main features: 
f I ) mu ti-member districts already in common use — should be 


2. CUMULATIVE 
VOTING 
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retained; (2) voting by ballot should be introduced; (3) the ballots 
should be so arranged that the voter could indicate his first, second, 
third, and other choices among the candidates; (4) after the votes 
were cast, an electoral “quota” should be determined in each district, 
being the smallest number of votes that could be obtained by the 
number of persons to be elected, and only that number; ^ (5) at the 
first count of votes, only first choices should be included, and any 
candidates receiving the quota (or more) on this basis should be 
declared elected; (6) if — as was almost certain to be the case — seats 
remained to be filled, any votes not needed by the successful candi- 
dates should be transferred to candidates indicated as second choice 
or, if not needed by such candidates; to those designated as third 
choice, and added on at the proper places; (7) if, after this process 
was exhausted, vacancies still remained, the candidate at the bottom 
should be declared defeated and his votes transferred to the voters’ 
next choice, etc., until all places were filled. The voter, it will be 
observed, was, speaking strictly, to vote for only one candidate, indi- 
cating, however, the order in which he would be willing to have his 
vote transferred to a different candidate if not needed by his first 
choice; and he was to be reasonably assured that his vote would actu- 
ally count for some one. Thus arose the characteristic English type 
or plan of proportional representation — the plan of the “single trans- 
ferable vote” — as distinguished from die “list” system preferred in 
Continental Europe, under which the voter casts his ballot for a party 
list or ticket and the seats are distributed among the parties in propor- 
tion to the number of votes that their lists have polled." In his classic 
treatise. Representative Qovermnent, published in 1861, John 
Stuart Mill endorsed the single transferable plan as “among the very 
greatest improvements yet made in the theory and practice of 

Ever since Hare and Mill wrote, the foregoing 
proposal has been before the English people as 
a possible mode of solving their minority- 
representation problem. Efforts to get the plan 
into the Representation of the People Act of 1 884 failed; and in 1885, 
as we. have seen, a single-member-district scheme was adopted which 
— although defended by Gladstone as being in the interest of minori- 

^ This quota was to be determined according to the following formula: 

Total number of votes cast 
Number of seats to be filled i * 

■ See pp. 655-657 below. 

“ In Chap, vii, “Of True and False Democracy” (Everyman’s Library ed., p. 263 ) . 


government.” ■' 

FORTUNKS OF THE 
MOVF.MF.NT: 

I. TO 1918 
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ties— was inherently incompatible with the proportional idea. A Pro- 
portional Representation Society, however, was organized in 1884; 
literature was published; and each new adoption of the proportional 
principle abroad — in the Swiss cantons in 1891 and after, in Belgium 
in 1899, in Sweden in 1907, and especially in Tasmania in 1907 and 
South Africa (for senatorial elections) in 1909 — was made an occa- 
sion for bringing the subject afresh to Englishmen’s attention. A 
royal commission on electoral reform which reported in 1910^ com- 
mended the principle of the alternative vote, adding that proportional 
representation was not adapted to existing British conditions. Friends 
of the plan refused, however, to consider this judgment final; and 
when the electoral system was overhauled in 1918, the House of 
Lords gave up a proportional-representation amendment only after 
the popular chamber had five times rejected it." 

2. SINCE 1918 Throughout its history, the proportional plan 
bas been supported in Britain from two main 
directions, i.e.y by disinterested students of government lilce Hare 
and Mill and by political elements which believed that the sys- 
tem, if adopted, would work to their own practical advantage. 
In 1918, the Conservative House of Lords favored the device be- 
cause it seemed to open the likeliest way by which wealth and edu- 
cation could retain at least some measure of political power in the 
face of the advancing masses led by Labor. Even then, however, 
most of the Conservatives in the lower house voted against the pro- 
posal and the Liberals for it; and in after years it was the Liberals, 
suffering eclipse as a great party and feverishly seeking ways and 

saw practical advantages in the 
unon T f government in office but dependent 

rmbeA hil but a private 

Tnd lSo^ Ir 'a ™ decisively by Conservative 

c?eas“their 1 ^^e Liberals in- 

but obtlTd^T of two and one-half millions, 

leaders rTnet.;^^^ additional seats; and, naturally, the party 

time Lbor roidd r " proportional system. At one 

I™ astonish enthusiastic support. 

' ^ P view; Its immediate object now was to 

^ Cmd. 5163 (1910). 

election of university applied the proportional principle to the 

?nd provided for an eaSem whl, constituencies) 

m case Parliament should later decide to onV°° ^ proportional basis 

decide to undertake it-which never happened. 
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crush the Liberal party and gain a parliamentary majority of its own. 
Accordingly, when, in 1929, the MacDonald government set up the 
Ullswater tri-party conference referred to above and instructed it to 
work out a plan for “securing that the composition of the House of 
Commons shall properly reflect the views expressed by the electo- 
rate,” the Labor leaders had small relish for the undertaking. In the 
conference, the Liberals strongly supported the proportional plan; 
the Conservatives thought better of it than of the alternative vote, 
but were mostly unconvinced that any change at all was desirable; 
Labor was apathetic. The farthest that the conference could go, after 
acknowledging its inability to hit upon a plan that all elements would 
accept, was to express a majority opinion that if any change in the 
existing system was made, it should be in the direction of adopting 
proportional representation with the single transferable- vote. As 
indicated above, an electoral bill introduced by the Labor govern- 
ment in 1931 provided, not for proportional representation, but for 
the alternative vote; and even this measure was eventually abandoned, 
leaving electoral arrangements as they had been — and still are.^ 

After the World War, the proportional plan 
PRESENT DOUBTFUL j^j-gg conquests, not only in Continental 

OUTLOOK Europe (Germany, Austria, Poland, Czecho- 

slovakia, Yugoslavia, Finland, the Netherlands, and other states), 
but also within the British Commonwealth — in various Canadian 


' The relation of votes polled in the election of 1929 to (a) seats actually obtained 
and (b) seats that would have been obtained on a proportional basis was as follows: 


Party 

X'oTES Polled 

Seats Obtained 
BY Votes 

Seats in Profor- 
TioN to Votes 

Cost in Votes 
PER Seat 
Obtained 

Consen^ative 

8,656,225 

256 

23Z 

34,000 

Labor 

8,389,512 

288 

225 

29,000 

Liberal 

5,308,738 

59 

•43 

90,000 

Others 

293,900 

5 

8 

•• 

Totals 

22,648,375 

608* 

608 


* Not including 7 uncontested scats. 




The same data for the election of 

1931 are as follows: 


Party 

Votes Polled 

Seats Obtained 
BY Votes 

Seats in Propor- 
tion TO Votes 

Cost in Votes 
PER Seat 
Obtained 

Government parties 

14.53 L925 

493 

368 

29,000 

(Conservative, Liberal, 




National Labor) 
Labor 

6,648,023 

46 

168 

144,000 

Independent Liberal 

106,106 

4 

3 

26,000 

Others 


5 

9 

• • 

Totals 

21,657,306 

548* 

548 


* Not including 67 uncontested seats. 
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provinces, in India, in Northern Ireland and the Irish Free State, in 
Malta, and in mandated Southwest Africa. It has since been aban- 
doned in France, Italy, and Greece, and for the election of members 
of the House of Commons in Northern Ireland; in “Nazi” Germany, 
too — with but a single party permitted to exist — it has entirely ceased 
to function. In Britain, the outlook is at least doubtful. The con- 


tention of proportional representationists that at a juncture when 
representative government is everywhere being challenged a neces- 
sary safeguard against dictatorship lies in making the Flouse of Com- 
mons more broadly and truly representative incontestably has force. 
Dictatorship on Continental lines is not, however, regarded as a very 
serious threat, and the traditional objections to proportionalism still 
weigh heavily. The nation could not go over to the plan without 
sweeping away the entire existing scheme of single-member constitu- 
encies and redividing the country into districts returning three or 
more members— a step which, even though it would involve merely 
a revival of the historic multiple-member type of constituency which 
was the usual thing up to half a century ago, would have to be sup- 
ported by a vast aniount of argument. There is apprehension lest so 
exact a representation of the varying shades of political opinion as 
the proportional plan contemplates would result in destruction of 
the traditional type of party government — already suspended, to be 
sure, but still cherished as an ideal and a hope— and in openino- the 
way permanently for something like the multiple-group system of 
trance and other Continental countries. It is argued too, even if not 
very convincing y, that any proportional plan would be too compli- 
cated to be understood b)^ tlie people, or to be administered effec- 
tively; hkevuse that in the larger constituencies that would be re- 
quired, such personal contact as now exists between members and 

DimTnn? the viewpoint of 

of the caiKp 1 t^tintage; and on that basis the ultimate fortunes 
otnie cause are likely tg be determined.^ 

Rog? 7 , Sre”™ .XX’ir ", Willoughby and L. 

L. Rogers, The New Cnnstitjn; mnent, Cliap. H. L. McBain and 

Proportional Representatioit Cl ^ Chap, v; and J. H. Humphreys, 

. 1 . H. Humphreys! Britain in 
Election of 1^22 (London imfu T / Rcforiti; A Study of the General 

Eritisb Politics (London J Proportional Representation and 

Representation (London lots’) republished as The Reform of Political 
(London, 1938); and many other h'ntw’ Case for Electoral Reform 

saltation and other Dublicarinnc f 1 arndes, including the files of Repre- 

opposedinG.HomSl Society, ft is 

don, 1925), and H. Finer The fcr Dtrttgm rr/fd Defects (Lon- 

Society Tract, 1924). ’ P'''°portional Representation (Fabian 



CHAPTER X 


The House of Lords and the Froblem of a 
Second Chamber 

U NTIL hardly more than a hundred years ago, the House of 
Commons M^as less conspicuous, and had less actual power, 
than the venerable body which sits at the opposite end of Westmin- 
ster Palace. Nowadays, however, the situation is far otherwise. A 
“second” chamber has become “s eco ndary” as well; a leading politi- 
cal party, i.e., Labor, favors doing away with it altogether; and 
though English precedent was in earlier days 
mainly responsible for the spread of the bicam- 
eral system around the w'orld, English experience 
with the House of Lords in the past half-century 
has encouraged one nation after another, especially in Europe at the 
close of the World War, to write into its constitution provisions 
endowing its second chamber with cautiously devised powers of 
restraint, but nothing more.^ AVhat to do with the House of Lords 
has, indeed, come to be one of Britain’s most weighty constitutional 
questions. 

GROUPS OF 


AN HISTORIC INSTI- 
TUTION BFCO.MES 
A PROBLEM 


members: 


Descended historically from the Great Council 
of the Norman-Angevin kings, and left in the 
position of a separate chamber by the rise of the 
House of Commons in the fourteenth century, the House of Lords 
nowadays includes as many as six distinct categories, or groups, of 
members: (i) princes of the royal blood , (2) hereditary peers. (3) 
representative peers of Scotland. (4) representative peers of Ireland . 
(5) lords of appea l (or “law lords”), and (6) lords spiritual. Even 
a hasty review of these various elements will go far toward revealing 
the grounds for existing dissatisfaction. 

The first group — consisting of such male mem- 
bers of the royal family (usually not more than 
three or four at a given time) as are of age and 
within specified degrees of relationship to the king— is of no practical 

^ In other cases, e.g., Canada, second chambers have become “secondary” by 
natural development. 


I . PRINCES OF THE 
ROYAL BLOOD 
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importance, and hence need not detain us. Rarely does a prince of 
the royal blood darken the doors of the chamber, and never does one 
take part in debate or vote. 

By far the most important group numerically is 
2. HEREDITARY hereditary peers; indeed, more than nine- 

iSm OWN WGHT 750 members belong 

in this category, and it is mainly the lavishness 

with which peerages have been created since the end of the last cen- 
tury that has enlarged the body to its present surprising proportions. 
''With slight exceptions (to be noted presently), all peers are ipso 
facto members of the House of Lords. The term “peer” means 
“equal”; and its earliest use in English constitutional terminology was 
to denote the feudal tenants-in-chief of the crown, all of whom were 
literally peers one of another. As the separation of greater barons 
from lesser ones progressed, tlie term became restricted to the greater 
ones, who, as we have seen, formed an important element in the 
developing House of Lords, and before the end of the fourteenth 
century it was being used to denote exclusively those members of the 
baronage who were accustomed to receive a personal writ of sum- 
mons when a parliament was to be held. Gradually the principle was 
established, not only that a baron who once received a writ of sum- 
mons was entitled to receive a writ on all later occasions when a new 
parliament was to meet, but also that the receipt of such a writ, even a 
single time, operated to confer an hereditary right; and, in addition, 
tiat a peerage descending by inheritance must be accepted and held 
until death by the proper heir.^ More than once it has happened that 
a meniber of the House of Commons who would have preferred to 
career in that body was compelled, upon coming into a 
I nrdO^P ° transfer to the less active and important House of 
the ^ peerage is a purely personal matter.' It gives 

House oTr T' mainly a titE and a s§at in the 
hnZt chtermcludin/ thTh^ir to thTd^ 

\orl anireZf^ commoners.^-’ The peerage is, there- 

time;Tdiirw^ Continental countries in earlier 

special starns- nrn ? amilies, and not merely individuals, with 

Furthermore the^H'^ ^ referred to as a nobility at all. 

^ ; tes^eers int^five ranks, or grades-^duke, 

ously existing is obligeT’to accenTit^^r^l^a"**^" offered a peerage not previ- 

be made a peer. ^ ‘ ^‘^stonc, for example, repeatedly refused to 

bewilderment among the^unhidated'^T^ courtesy” titles, which sometimes cause 
g the uninitiated-, but they are none the less commoners. 
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rnarquis , earl, vis count , and b aron — while of considerable social sig- 
nificance, IS of no political import. 


cabine t (mainly by the prime minister) ; and the object may be to 
honor m en of distinction in la\ v, letters, science, ar^ stategjiaft, or 
business, or to wi n the fav or and sup por t (perchance, cont ribution s 
to party fun ds) of a person of influence or weal th, or to change the 
political cohiplexion of the house sufficiently to enable a hotly con- 
tested measure to be passed,^ or to keep in Parliament a useful man 
who for one reason or another cannot continue finding a seat in the 
House of Commons. There is no limit upon the number that may be 
created, or upon the kind, except that, under existing law, the crown 
cannot add to the historic Scottish peerage by creating a peer of 
Scotland, or direct the devolution of a dignity otherwise than in 
accordance with rules applying to the transmission of land. Certain 
classes of persons, however, are ineligible — speaking strictly, inelig- 
ible to sit in the House of Lords, which (except in the case of women ) 
comes to the same thing. These are ( i ) persons 
age, (2) aliens, (3) bankrupts, (4) persons serv 
convictioiTorfelon y or tr^son , and (5) women. Some of the older 
peerages can be mliented and transmitted by women, and vigorous 
efforts have been made in the last 20 years to induce the House of 
Lords to give seats to “peeresses in their own right,” of whom there 
are at present 21. This object, however, has not been attained.^ 

A third group of members consists of the repre- 
3. REPRESENTATIVE ggnfai-jye peers of Sco tland . Tiie Act of Union 
PEERS OF SCOTLAND made no provisio^or recruiting the old 

separate peerage of Scotland, and as a result the number of Scottish 
peers has dwindled from 154 to 31. Peerages have, of course, be- 
come extinct through the failure of heirs; and in numerous instances 
a peer of Scotland has been honored with a peerage of Great Britain 
or (since 1 800) of the United Kingdom. The incumbent, in the latter 

^ Thus in 1711 Queen Anne and her ministers created iz new peers in a batch so 
as to obtain a majority for the treaty of Utrecht. More often the mere threat to 
create peers on a large scale has sufficed to overcome the opposition, as in 1832 when 
the Reform Bill was pending and in 191 1 when the Parliament Bill was under debate. 

- On the development and status of the peerage, see W. R. Anson, Law and Ctis- 
tovt of the Constitution (5th ed.), 1 , 200-241. A complete classified list of peers will 
be found in the annual issues of Whitaker's Almanack. An important public docu- 
ment on the subject is Royal Commission on Honors: Report, 1^22 (Cmd. 1789), 
reprinted in R. K. Gooch, Source Book, 232-247. 



HOW PEERS ARE 
CREATED 


lechnically, peers are created — that is to say, 
new peerages are established — by the .sovereign: 
but in practice the matter is controlled bv the 
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case, ceases to be reclconed as a member of the Scottish peerage, and 
of course acquires a seat in the House of Lords in his own right. 
Of the surviving Scottish peers, not all have scats in AVestminster, but 
on^ 16 o f their number chosen at the beginning of each parliament 
bythe^^ntire group, meeting as an electoral body in Holyrood 
Palace at Edinburgh. 

A fourth group of members is the Irish re nre- 
4. IRISH REPRE- sentative peers. When the Act of Union of 1 801 

SENTATIVE PEERS J I T ' J i t , 

was passed, the Irish peerage was a large body, 
and the measure provided, first, that tliereafter — until the number 


should have been reduced from the existing 234 to 100 ^ — the crown 
should create only one such peerage for every three that became 
extinct, and, second, that the Irish peerage should be represented in 
the House of Lords by 28 of the number, elected for life by the 
peerage itself. Many former Irish peers have received peerages of 
the United Kingdom, and have scats at Westminster by reason of 
that fact; and of course it is those who are still only Irish peers— 
some 76 in all that choose the group which sits in a representative 
capacity. The settlement under which the Irish Free State was estab- 
lished in 1922, however, contains nothing on the subject, and, no 
elections having taken place since that date, the actual number of 
Irish representative peers has fallen to 1 5. 

5. LORDS OF APPEAL "f "'cmbers is made lip of the “lords 

IN ORDINARY , Ordinary. One of the fuac.rinas of 

the LLm^ of Lords being t o serve as a final cour t 

Scotland, and Nnrrhf^m 
freland, It is altogether desirable that the body shall contain at least 
a few able jurists who will give their full time to the work of the 
House, and, further, that business of a judicial nature shall, because 
of Its technical character, be transacted by this corps of experts, to- 
gether with any of the general run of members who may happen to 

the House refused to admit a 

wridi ^ whom Queen Victoria had created a life peer 

crown no In the judicial element, alleging that the 

ZrZZ of oth?r than an' 

dktit Art r however, an Appellate Juris- 

to four Intp appointment of two (afterwards increased 

ordi^; wf^i? to seven) lords of appeal in 

tenure of the.; ^ legislation of 1887 made the 

exercise of HdlrT hmited to the duration of their 

f , I'^'^'oial functions, perpetual for life. 

1 his lower figure was reached in 1921. 
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Finally, there are the e cclesiastical members — 
peers, but “ lords spiritual. ” In the J^fteenth 
^ ^ century, the lords spiritual outnumbered the 

lords temporal. Upon the dissolution of the monasteries, however, 
in the reign of Henry VIII, the abbots dropped out, and the spiritual 
contingent fell into a minority. Nowadays it is numerically insig- 
nificant, being restricted by statute to 26. Scotland, whose estab- 
lished church is Presbyterian, has no ecclesiastical members. Under 
the Act of Union of 1801, Ireland had four; but since the disestab- 
lishment of the Anglican Church in that island in 1869 it has had 
none. From the date mentioned to 1920, England and Wales shared 
the 26 clerical seats. Upon the disestablishment of the Anglican 
Church in Wales and Monmouthshire in the last-mentioned year, 
however, the four bishops from that section who were then sitting 
were withdrawn, leaving the ecclesiastical quota purely English; 
and such it remains today. By statute, the archbishops of Canterbury 
and York and three of the bishops, namely, those of London, Dur- 
ham, and Winchester, are always entitled to writs of summons. This 
leaves 21 seats for the remaining 28 English bishops, who receive 
writs of summons in the order of the length of time they have been in 
charge of secs. When a sitting bishop dies or resigns, the one next 
on the list, in the order of seniority, becomes entitled to a \vrit, and 
the otliers advance a step nearer the goal. Once in possession of a 
scat, a bishop or archbishop retains it as long as he holds a see. But of 
course he docs not transmit it to his heirs, nor (save in the case of 
the five mentioned above) to his successor in office.^ 

A le gjslative body constructed on the lines indicated. could hardly 
fail to be dignifi ed and i mpressive; and the role played by the House 
of Lords throughout hundreds of years of English history has been 


decidedly honorable and i nfluential . As already indicated, however, 
the second chamber has in kter da\'’s furnished the country with one 


the second chamber has in later da)'’s furnished the country with one 
of its major constitutional problems; and the remainder of the present 
chapter must be devoted to pointing out how this situation arose, 
how the matter has thus far been dealt with, and what issues are 
involved in the question as it still looms ahead. 

Dissatisfaction with the House of Lords as a supreme court of 
appeal was largely removed by the creation of the group* of law 
lords in the later nineteenth century. But criticism of it as a legisla- 


^ On the composition of the House of Lords in general, see A. L. Lowell, op. cit., 
I, Chap. .\xi; W. R. Anson, Law and Custom of the Constitution (5th ed.), I, Chap. v. 
The subject is treated in greater detail in L. O. Pike, Constitutional History of Vie 
House of Lords (London, 1894), especially Chap. xv. 
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tive 

to a mi; 

MAIN GROUNDS OF 
dissatisfaction 
WITH THE HOUSE 
OF LORDS 


body starting something like a hundred years ago, and swelling 
Sty protest in the early years of the present century^as 

^ ^ ^ never been allayed more than momentarily, nhc 

indictment is aimed at three main situations. One 
is the predominantly hereditary char_ac tejLQf the 
membership; ^vidi over oo per cen.t,.„o£-.those 
who take the oath sitting solely by hereditary 

right, the chamber seemsJmp^essJy.put.o£Jcecpjng^^^ 
cratic basis on which Bjiti,sh.gpyernment is noxv s^^^^ to be con- 

d^^^arlG^dls the palpable fact that while certam^gro^and 
i ntere sts, e.g., the larg£l£ndholders.and.big.busine^,j^ represented 
heavily, others of undeniaBle importance, associated rather with the 
middle and lower classes, are represented but scantily or not at all. 
A third is the circumstance that the Hous e as a whole is irreimc abLy 
wedded to the principles and policies of a^mgle^politicaLpart^i he., 
Conservative, notwithstanding that this party normally commands 
the allegiance of considerably less than half of the electorate. Other 
grounds of dissatisfaction exist of course — for example, the disin- 
clination of the bulk of the members to take part in the business of 
the House, or even to attend sittings.- But the most serious com- 
plaints spring from the three aspects mentioned. 

Why are these features any more a source of criticism, dispute, 
and protest today than in the times of Walpole and the Pitts? The 
answer is two-fold: first, that to some extent they represent condi- 
tions that had not arisen at this earlier period (for example, the mo- 
nopoly of control enjoyed by a single party), and, second, that in 
the interval the country has experienced profound democratizing 
changes in political opinion and machinery without any correspond- 
ing shift of base on the part of the upper chamber. ^ 

Consider what has happened. A century or 
more ago, the government as a Tvhole could only 
by courtesy be termed popular; certainly it was 
not democratic under any present-day definition 
of the word. The House of Commons was, of 
course, the most “popular” part of it. Yet, as we 
have seen, that body represented the general mass of the people 
hardly more than did the House of Lords itself. The two houses 

’ Tliere are today no hereditary members in any other European parliamentary 
chamber. The Japanese House of Peers is partly hereditary, but by no means so 
largely as the British. 

The normal attendance is about 35. A'lore than 100 members have never so 
much as appeared to take the oath. 


FAILURE OF THE 
HOUSE OF LORDS TO 
KEEP PACE WITH 
THE REST OF THE 
GOVERNMENT 



THE HOUSE OF LORDS 


187 


alike — as was true also of the agencies of justice, administration, and 
local government — were largely in the hands of the landed aristoc- 
racy, and as a rule found little difficulty in working together har- 
moniously. The Reform Act of 1832, however, broadened the basis 
of the lower house by admitting important middle-class elements to 
representation, and the acts of 1867 and 1884 gave the parliamentary 
suffrage to the great majority of male inhabitants in both town and 
country. At the same time, the ripening of the cabinet system brought 
the working executive within reach of effective public control, 
through the medium of the democratized lower chamber. But the 
H ouse of Lords underwent no such transformation. On the contrary, 
ft remained, as it still is, an inherently conservat ive ffiody. in the main 
representing, jn a direct and effective way, the interests of property. 
instinctively hostile to changes which seemed to menace the estab- 
lished order, and identified with all of the forces that tended to per- 
petuate the aristocracy and the Anglican Church as pillars of the 
state. By simply standing still while other branches of the govern- 
ment underwent progressive popularization, the second chamber 
became, more and more, a political anachronism — a n a ssembly of 


men who were lawmakers bythe accident of birth, “lif ting its anc ient i 
towers and battlements high and_.dry above the ever rising and roar- 
ing tide of democracy.” 

This was a change that took place outside the 

THE PARTY ASPECT ,, , , . » . , , , , 

walls of the histone chamber. But toward the 


close of the century another almost equally important development 
occurred inside. '^This was the conversion of what had been a bi- 


partisan body into a body composed, to all intents and purposes, of 
men of a single party. If any particul^ date is to be mentioned in 
connection with this shift, it Mmuld be 1886, the year in which the 
Liberal party split asunder on Gladstone’s first home rule bill; for the 
upshot of that schism was the secession from the Liberal party of 
almost all of the members of rank and position, naturally including 
most of those who sat in the hereditary chamber. From that time 
forth, the Lords became, and remained, overwhelmingly Conserva- 
tive; in a total membership, in 1905, of over 600, there were exactly 
45 Liberals, and even in 1914, after Liberal ministries had been 
providing peerages for their supporters for upwards of a decade, 
there were only 1 16. Manifestly, any Liberal ministry had from the 
outset to reckon with an unsympathetic upper chamber, without 
whose assent, however, it could place upon the statute-book none of 
the measures in which it was interested. 
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a bill {i.e., the first real opportunity for discussion of it) in the first 
of these sessions of the House of Commons and the final passage of 
the bill in the third of the sessions. To come within the provisions of 
the act, the measure, furthermore, must be, at its initial and its final 
appearances, the “same bill”; that is, it must contain no alterations 
save such as are made necessary by the lapse of time. 

With its legislative power thus increased, the 
3. SHORTENED LIFE gf Qommons must, it was agreed, be kept 

OF A PARLIAMENT closcF toucli witli pubfic opioion than in 

the past, and to this end the act fixed the maximum life of a parlia- 
ment — in other words, the maximum interval between general elec- 
tions — at five years, instead of the seven prescribed by law for almost 
two hundred years previously. 

By bringing to an end the substantial parity of legislative power 
which, in theory and in law if not always in practice, the House of 
Lords had enjoyed through the centuries, the Parliament Act accom- 
plished one of the greatest changes ever made in the British constitu- 
tion by deliberate enactment, incidentally affording at the same time 
a striking illustration of the tendency to enlargement of the written, 
( at the expense of the unwritten and conventional, parts of that great 
plan of government. As for the upper chamber, it has, of course, 
never been the same since. Its judicial powers are unimpaired; and 
in the domain of legislation it still enjoys much influence, and even 
authority. No project of financial or other legislation can be put on 
the statute-book without being submitted to it, and there is nothing 
except custom and convenience to prevent even the most important 
of non-financial measures from making their appearance first upon 
its calendar. A single, bare presentation, however, of any money bill 
fulfills all legal requirements and ensures that such a measure (having, 
of course, already passed the House of Commons) will become law. 
The upper house is allowed one month in which to approve or reject; 
but, so far as the fate of the bill is concerned, the result is the same 
whatever it does. 

In respect to non-financial bills, the second chamber still has a 
veto. This check, however, is only suspensive, not absolute. The 
terms required for placing such measures on the statute-book with- 
out the Lords’ assent are admittedly not easy to meet; and it is inter- 
esting to observe that in all the 28 years from the passage of the act 
to the date of writing, not a single measure — financial or otherwise — 
has become effective without the upper chamber’s consent. One 
should hasten to add, however, that apparently only the interven- 
tion of the World War prevented the thing from happening a num- 
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ber of times. The procedure contemplated in the act was invoked in 
the case of the Irish home rule bill of 1 9 1 3, a plural voting bill of the 
same year, and a bill disestablishing and disendowing the Anglican 
Church in Wales in 1914; and while it is true that the first of these 
measures, though placed on the statute-book, never went into opera- 
tion,^ that the second did not become law, and that the third was, in 
substance, finally assented to by the Lords after the War, the history 
of the bills shows that the procedure laid down in the legislation of 
191 1 is by no means unworkable. By repeatedly rejecting a prof- 
fered measure, the Lords may, it is true, rouse public sentiment 
against it or otherwise so influence the attitude of the cabinet or 
House of Commons as to cause the project either to be given up or 
to be defeated at a later test; and this is the more possible since a mini- 
mum period of two years is required to elapse before a non-financial 
measure can be carried over the Lords’ veto. 'lAll possible allowance 
being made, however, on these scores, it is nowadays not only legally 
but actually possible for legislation of every description (with the 
slight exceptions mentioned above) to be enacted without the Lords’ 
assent. Truly, the seconcf chamber has become secondary. 

In actual practice, of course, this falls fax' short of giving the House 
of Commons full legislative paramountcy. As already noted, the 
principal focus of power in legislation today is neither branch of 
Parliament, but rather the cabinet. And it is not to be inferred that, 
as between the two houses, the popular branch invariably has its way. 
On the contrary, many important measures continue to be amended, 
and even mangled, in the upper chamber, the results being accepted 
by the other body with such grace as it can muster .'Whe sheer legal 
poM'^er of the House of Commons to enact legislation unilaterally 
may serve as a sort of gun behind the door. But the give and take of 
law-making goes on pretty much as before — which, of course, is the 
reason why, from the viewpoint of people who want the will of the 
popular chamber invariably to prevail, the Parliament Act of 1 9 1 1 is 
— except, perhaps, in the domain of finance — no genuine solution.- 

The Parliament Act announced the intention of its authors to “sub- 

^ See pp. 372-373 below. 

" The political history lying immediately back' of the Parliament Act is well 
presented in A. L. P. Dennis, “Impressions of British Party Politics, 1909-1911,” 
Ainer. Polit. Sci. Rev., Nov., 1911, and good analyses of the measure and its signif- 
icance are to be found in A. L. Lowell, Government of England (rev. ed.. New 
York, 1912), I, Chap. xxiiiA; G. B. Adams, Constitutional History of England (rev. 
ed.). Chap, xxi; and A. L. P. Dennis, “The Parliament Act of 1911,” Amer. Polit. 
Sci. Rev., May, Aug., 1912. The text of the act is conveniently reprinted in N. L. 
Hill and H. W. Stoke, op. cit., 99-102. 
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stitute for the House of Lords as it at present exists a second chamber 
constituted on a popular instead of an hereditary basis.” If this part 
of the program has never been carried out, it is 
THE BRYCE ^gcause of any lack of proposals and plans. 

REPORT (191 ) Conspicuous among these is a project brought 
forward in 1 9 1 8 by an able and broadly representative parliamentary 
commission — the Conference on the Reform of the Second Cham- 
ber — presided over by Lord Bryce. Starting with the premise that 
any reformed House of Lords ought to have some continuity with 
the present body, the Conference urged that the new chamber should 
nevertheless “have popular authority behind it,” should be freely 
accessible “to the whole of His iVIajesty’s subjects,” should be “re- 
sponsive to the thoughts and sentiments of the people,” and should 
be so constituted that no one set of political opinions would be likely 
to have “a marked and permanent predominance” in it. Various 
methods of making up a second chamber that would meet these re- 
quirements were considered and rejected: nomination by the sover- 
eign on advice of the ministers, election by the House of Commons, 
election; by county and borough councils, direct election by the 
people.'^The plan finally proposed was, in brief, that the total num- 
ber of members should be reduced to 327, of whom 8r should be 
chosen from the whole body of peers by a standing joint committee 
of the two houses, and the remaining 246 should be chosen, in appro- 
priate quotas, by 1 3 electoral colleges, each consisting of the mem- 
bers of the House of Commons sitting for the constituencies con- 
tained in one of the 1 3 districts or areas into which the country was 
to be divided for the purpose. All members were to be elected for 
twelve -year terms (one-third of each of the two groups retiring 
every four years) ; and for election to the second group, qualifica- 
tions were to be substantially the same as for members of the House 
of Commons.^ 

The scheme was too much of a compromise to 
please either conservatives or reformers, and 
it never received the attention that it deserved. 

The coalition government of Mr. Lloyd George 
did, indeed, proceed so far in 1922 as to submit to the House of Lords 
five resolutions embodying several features of the “Bryce plan.” 
But little interest was aroused, and the proposals were pigeonholed. 

the Reform of the Second Chamber, Cmd. 9038 

r R 1? Rogers, New Constitutions of Europe, 

57^01. G. B. Roberts The Ftmctwns of an English Second Chamber, is largely a 
discussion of the Conferences conclusions, particularly as to the uses winch a 
second chamber, under British conditions, ought to serve. 


MANY OTHER PRO- 
POSALS, BUT NO 
ACTION 
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Assuming that sooner or later something would have to be done, and 
preferring that action be taken at a time when the friends of the 
second chamber held the Mdiip-hand, the Baldwin government of 
1924-29 promised that the problem would be dealt' with during the 
life of the themexisting parliament. The subject, however, was full 
of dynamite; the nation was not at the time excited about it; and 
the years slipped by with nothing done — beyond perfunctory intro- 
duction of new resolutions, and equally perfunctory debate. Labor, 
when in office in 1924, had not dared take up the problem. Again in 
1929-31 it held back; the matter was deemed as important as ever, 
yet not of such urgency as to warrant running the risk of wrecking 
the government. The “national” ministry of Mr. MacDonald dat- 
ing from 1931 was, in its turn, wholly preoccupied with other 
things; and with Mr. Baldwin once more at the helm, after the spring 
of 1935, the chances of action in the near future seemed lessened 
rather than the reverse. 


Meanwhile, however, the rise of Labor to a posi- 
coNSERVATivE parity with the older parties, and the 

NERVOUSNESS chance that the party might presently find itself 

in possession of an independent majority in the House of Commons, 
had given the problem a new significance and a new slant. . What 
would happen if a party which held that the House of Lords ought 
to be abolished outright ever obtained full power and chose to turn 
it against the second chamber? Manifestly, that might mean the end. 
Even short of that, a socialist House of Commons might — doubtless 
would — take advantage of the terms of the Parliament Act to place 
on the statute-book measure after measure, on taxation, nationaliza- 


tion of industries, and other matters, which the propertied and con- 
servative classes would re^rd as calamitous. Small wonder, there- 
fore, that as early as 1922 Conservatives were found insisting that 
bills altering the constitution and powers of the second chamber be 
explicitly exempted from the operation of that clause of the Parlia- 
ment Act which enables general legislation to be enacted without the 
Lords’ assent! Small wonder, too, that in later years the objective of 
many of them came to be nothing less than the repeal of the Parlia- 
ment Act itself! 


For nearly a decade, the problem has been in 
PRESENT PARTY abeyance. But it is always in the background of 
ATTITUDES political scene and liable to thrust itself into 

renewed prominence, or even preeminence. J ohn Bright’s observa - 
ti on that “a hereditary House of Lords is not and cannot be perpetua l 
m a free country” is plausible, and one would hardly be accused of 
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rashness for predicting significant changes within a measurable fu- 
ture — as soon, at all events, as Labor can count a clear majority in the 
popular chamber, with prospect of holding it long enough to make 
second-chamber reform under terms of the Parliament Act a genu- 
ine threat. Save for the complicating question of powers, the mem- 
bership problem would quite possibly have been settled before now. 
y Speaking broadly, all Englishmen agree that some modifications are 
desirable, even though at the date of writing few people are agitated 
about the matter. The question is, ^Vhat modifications? Again 
speaking broadly. Labor says; “Abolish the second chamber alto- 
gether; any second chamber would be a reactionary body, and what 
is needed is a single chamber, the House of Commons, kept in the 
closest possible touch with the people.” Liberalism (what remains 
of it) says: “Reform the membership, but keep the chamber weak, 
chiefly by continuing the restrictions imposed by the Parliament 
Act.” Conservatism says; “Reform the membership if you please, 
but give back the powers taken away in 191 1.” 


The most fundamental question of all is, of 
THE USES OF A coLitse, whethct to have any second chamber 

SECOND CHAMBER whatsocvcr. Tliis would seem a curious issue for 


Britain, the mother of bicameral parliaments, to raise; and in point 
of fact it was not often raised until the Labor party came by the 
idea, some 30 years ago, that the House of Lords is so hopelessly out 
of keeping with democratic government that it ought to be sup- 
pressed root and branch.^ Even though on record as opposed not 
only to the continuance of the House of Lords as we know it, but 
to the maintenance of any second chamber at all (even an elective 
one). Labor may find it unwise to persist in its idea; and so far as 
general opinion outside that party can be ascertained, it is undoubt- 
edly favorable to a second chamber. The Conference of 1917-18 
I was unanimously of the opinion that a reconstructed House of Lords 
is an indispensable part of the constitutional system, and its statement 
(in the “Bryce report”) of the four uses to be served by such a body 
may be taken as expressing the best opinion of Englishmen generally 
on the subject. They are as follows: 


“i. The examination and revision of bills brought from the 
House of Commons, a function Avhich has become more needed 
{ since, on many occasions, during the last thirty years, the House of 
Commons has been obliged to act under special rules limiting debate. 

More than a hundred years ago, however, Jeremy Bentham argued power- 
mlly against second chambers. See L. Rockow, “Bentham on the Theory of Second 
Chambers,” A 77 ier. Polit. Sci. Rev., Aug., 1928. 
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“2. The initiation of bills dealing with subjects of a practically 
.. non-controversial character which may have an easier passage 
’ through the House of Commons if they have been fully discussed 
and put into a well-considered shape before being submitted to it. 

“3. The interposition of so much delay (and no more) in the 
passing of a bill into a law as may be needed to enable the opinion 
of the nation to be adequately expressed upon it. This would be 
‘ especially needed as regards bills which affect the fundamentals of 
the constitution or introduce new principles of legislation, or raise 
issues whereon the opinion of the country may appear to be almost 
equally divided. 

“4. Full and free discussion of large and important questions, such 
as those of foreign policy, at moments when the House of Commons 
may happen to be so much occupied that it cannot find sufficient 
: time for them. Such discussions may often be all the more useful if 
conducted in an assembly whose debates and divisions do not in- 
volve the fate of the executive government.” ^ 

All of these functions are real and important, even though one or 
two of them could conceivably be discharged by some agency other 
than a second chamber; and it is interesting to observe that two 
prominent Labor writers, the Webbs, while giving the House of 
Lords no place in the ideal constitutional system which they have 
outlined," nevertheless seek to make some provision for the function 
of revision and for temporary suspension of legislation that may have 
been enacted too hastily. Indeed, on the ground that Britain has none 
of the safeguards afforded by a rigid constitution, by referendum 
procedure like that of Switzerland, or by judicial review like that 
of the United States, it is sometimes contended that she, beyond most 
other states, has need of a second chamber with full deliberative and 
revisory powers. 

It is easy to make cynical or witty remarks at 
MUCH TO BE SAID expcnse of the House of Lords as it now 

IN THE HOUSE OF gfands. One recalls the mot of a former Liberal 
LORDS DEFENSE leader to the effect that the House “ represents || 
m^bn dy but itself, and enjoys the full confidence of its constitueng .”l| 

^ Report of .the Conference on the Reform of the Second Chamber, 4. The rela- 
tive advantages of unicameral and bicameral systems are set forth succinctly in 
J. W. Garner, Political Science and Government, 600-613. "Fhe subject is discussed 
with special reference to Britain in H. J. Laski, The Problem' of a Second Chamber 
(Fabian Tract No. 213, London, 1925), and G. B. Roberts, The Functions of an 
English Second Chamber (London, 1926), Chap. ii. In the one case, the conclusion 
is unfavorable, and in the other favorable, to a second chamber. Cf. R. Muir, 
How Britain Is Governed (3rd ed.). Chap. vii. 

"Sidney and Beatrice* Webb, A Constitution for the Socialist Commonwealth 
of Great Britain (London, 1920), no. 



GREAT BRITAIN 


196 


Fair-minded persons are prepared to admit, however, that a good 
deal can also be said to the chamber’s credit. Its roll is undeniably- 
crowded with the names of members who lack both ability and inter- 
est. But neither the House of Commons nor any other legi.slativc 
body is composed entirely, or perhaps even mainly, of men who are 
all that could be desired; and in the case of the House of Lords the 
unfit rarely darken the doors of the chamber, or, if present, take any 
active part. The work of the House is done very largely by men 
, who have genuine ability, interest, and experience; and of these there 
are, fortunately, many. Not all of the fittest do, or can, participate 
regularly. Some, after elevation to or inheritance of a peerage, very 
naturally and properly go on with their profe.ssional, scholarly, or 
business careers. After all, it must be remembered that for most of 
them membership is an involuntary matter, which cannot al^-ays be 
accepted as transcending other obligations already incurred. But it 
is doubtful whether, by and large, the actual working House of 
Lords is surpassed in its resources of intelligence, integrity, and pub- 
lic spirit by the House of Commons. Industry, finance, "agriculture, 
science, literature, religion-all are represented there. Spiritual and 
intellectual, as well as material, forces find expression. The country 
is served from the red leather benches by men who have built up its 
prosperity, administered its great dependencies, risen to its highest 
positions in law, diplomacy, war, statecraft, and learning. The fact 
is not to be overlooked, too, that many of the more active members 
have in their earlier days had the advantage of loiw service in the 
House of Commons— that, indeed, the poinilar branch is to a very 
considerable degree a nursery of the House of Lords.^ No student 
of English history needs to be told that upon sundry occasions the 
upper house has interpreted the will of the nation, of the realities of 
a political situation, more correctly than the lower, and that more 
than once ip has saved the country from hasty and ill-considered 
legislation. It is not altogether the sort of a .second chamber that 
Englishmen nmuld plan if they were confronted today with the 
necessity of creating one de novo. But since it exists, and is so 
deeply woven into the texture of the national life, the most sensible 
course would seem to be, not to discard it outright, but rather to 
reconstruct it on some such lines as those laid down in the Bryce 


^ As a rulp about one-fourth of the members of the House of Lords have at one 

^ House of Commons 

recorded m 1857 cbc fact, not unimportant to constitutional historv,” as he truly 

thatevrrvon!rff?r’^ the Commons one evening, he observed 

that et ery one of the 30 peers then present had sat with him in the popular chamber. 
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HOW THE HOUSE 
MIGHT BE 
llECONSTRUCTED 


report. Certainly that would be most in keeping with the traditional 
method of English political development. 

So far as membership goes, the most reasonable 
program of reform would appear to be ( i ) adop-i 
tion of the principle, first suggested by Lord 
Rosebery, that the possession of a peerage shall 
not of itself entitle the pos'sessor to sit,^ (2 ) admission to membership j 
of a considerable number of persons representative of, and selected 
by, the whole number of hereditary peers, and (3) the introduction . 
of a substantial quota of life or fixed-term members, appointed or I 
selected for their legal attainments, political experience, and other 
qualities of fitness and eminence. 

A body so constituted would still incline to conservatism; prob- 
ably it would contain a Conservative majority, in the party sense, a 
good deal of the time. But a Liberal, Labor, or other non-Conservative 
government would hardly again find itself in the embarrassing posi- 
tion of Liberalism 30 years ago or of Labor in more recent periods. > 
vThe chief difficulty would be to hit upon a satisfactory way of 
selecting the life or fixed-term members. In a country organized 
on a federal basis, as, for example, the United States, it is easy to 
make up a second chamber that will not simply duplicate the first; 
the people in small local groups can be represented directly in the 
lower house and the larger federated units or areas, as such, in the 
upper. Britain is not a federal state; at all events, so far as England 
is concerned, no obvious areas for upper-chamber representation 
exist. Still, as was the opinion of the Bryce commission, such areas 
quite conceivably might be created; indeed, that body considered 
that combinations of the existing historic counties could very well 
be made to serve. Decided advantages would arise, also, from ar- 
rangements under which a substantial quota of members should be 
chosen to represent important special groups or interests, including jj 
the great professions. Landowners, churches, universities, scientific 
bodies, chambers of commerce, legal and medical associations, and 
trade unions come readily to mind in this connection." 


^ This principle already operates in respect to the Scottish and Irish peers. It 
ought not to be impossible to extend it to the entire peerage. 

“ In 1932, a Conservative joint committee of peers and members of the House of 
Commons, presided over by the Marquis of Salisbury, prepared and reported a 
plan under which a reformed second chamber should consist of ( 1 ) princes of the 
royal blood, (2) two archbishops and three bishops, (3) 150 hereditar)^ peers chosen 
b)*- the entire peerage, and (4) 150 other persons chosen throughout the country by 
the counw councils. See W. A. Rudlin, “Report on House of Lords Reform in 
Great Britain,” Avier. Polit. Set. Rev., Apr., 1933. 
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WOULD SUCH A 
SECOND CHAMBER 
MAKE TROUBLE? 


A second chamber made up on these lines would 
undoubtedly be respectable, capable, and vigor- 
ous; and this raises a further question, o^which 
students of the subject have been aware. vVould 
not such an upper chamber justly claim equality of rights and pow- 
ers with the popular house.^ Could it be kept on the subordinate 
plane to which the legislation of 19 ii has lowered the House of 
Lords, or would it be necessary to repeal the Parliament Act and go 
back to the old plan of two strong and coordinate branches, such as 
prevails in France and the United States? Some years ago, the late 
Lord Balfour, in a public address, warned the lower chamber that a 
revamped House of Lords could not fail to mean an impairment of 
the ascendancy which the House of Commons has gained. The 
Bryce commission evidently feared something of the sort, and other 
voices have been raised, in all of the great parties, to the same effect. 
It is mainly apprehension on this score that has led Labor to urge, 
not that the chamber be merely reconstructed, but that it be abol- 
ished, thereby disposing at a stroke of all the problems that bicamer- 
alism, in the present form or any other, is capable of producing. 

SAFEGUARDS '^Two things are, however, to be said. In the first 

plfce, other countries, e.g., the former Czecho- 
slovakia, have found it possible to reconcile able and useful second 
chambers with a heavy preponderance of power in the first and 
more distinctly popular chamber. This they have done by carefully 
drawn constitutional provisions, such as ought not to be beyond the 
ingenuity of British statecraft. In the second place, experience shows 
that in the long run an upper chamber, no matter how made up or 
endowed with constitutional authority, cannot maintain full parity 
of power and influence with the lower chamber under a cabinet sys- 
tem of government. The constitution of France purports to make the 
cabinet responsible to both the Senate and the Chamber of Deputies, 
and the Senate is an exceptionally capable and energetic body. Nev- 
ertheless, the Chamber of Deputies enjoys a substantial preeminence 
in the actual control of national affairs.^ The framers of the Aus- 
tralian constitupon deliberately provided for a popularly elected 
upper house, with a view to making it an effective count^poise to 
the federal House of Representatives. But the idea failed. Today, 
a Commonwealth government recognizes the lower chamber as 
actually paramount and the Senate can fairly be characterized as 
lordly more than a debating society. In Canada, likevdse, the Senate 
composed of life members appointed by the governor-general on 

See pp. 467-468, 530-531 below. 
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advice of the ministers — is notoriously weak. The outcome could 
hardly be wholly different in Britain. It will not do to say with a 
writer of some years ago that the cabinet system “is fatal to a bicam- 
eral legislature.” As is proved by France, there is a legitimate and 
useful place for a second chamber in a cabinet system of govern- 
ment. But it cannot be denied that, as the same writer goes on to say, 
“ whatever the mode of selection or however able its personnel, the 
u^er chamber will continue to play but a subordinate position in 
political life so long as the principle of the responsibility of the min- 
istry to t he House o f Co mmons endures .’* ^ 

point that must not be overlooked is that a 
CAPACITY DESIRABLE subordinate position may at the same time be a 
EVEN IN A SECOND- honorable and useful position; and it 

stands to reason that if a second chamber is to be 
retained at all, it ought to be made up in such a manner as to bring 
into it the greatest possible amount of talent and industry. '^he main 
use of a second chamber is to promote deliberateness of action, mini- 
mizing the chances of a legislature being swept off its feet by waves 
of passion or excitement. The object is not mere obstruction, flow- 
ing from inertia, incapacity, or partisanship. It is, instead, serious- 
minded criticism, deliberation, and revision, with a view to the gen- 
eral welfare rather than to class interest or partisan expediency. 
Properly discharged, the function of revision is no less e.xacting, and 
hardly less important, than that of initiation, or even that of final 
decision. The House of Lords has served the British nation well in 
the past. It may, of course, presently be cast into the discard. Wisely 
reconstructed, it should, however, be capable of still greater useful- 
ness in years'that lie ahead.” 

C. D. Allin, “The Posirion of Parliament,” Folk. Sci. Quar., June, 1914, pp. 
242-243. 

■ Features and problems of tlie British second chamber are considered in com- 
parison with those of other second chambers in several works already mentioned: 
H. W. V. Temperley, Senates and Upper Chambers; J. A. R. Marriott, Second 
Chambers (new ed., Oxford, 1917); G. B. Roberts, The Functions of an English 
Second Chamber; and H. B. Lees-Smith, Second Chambers in Theory and Practice. 
H. L. McBain and L. Rogers, New Constitutions of Europe, Chap, iii, is illuminating, 
as are also various articles in “The Second Chamber Problem; What the Experience 
of Other Countries Has to Teach Us,” New Statesman, Feb. 7, 1914 (Supplement). 
Attention should be called also to H. J. Laski, Parliamentary Government in Eng- 
land, Chap, iii; C. Headlam and A. D. Cooper, House of Lords or Senate? (London, 
1932); A. L. Rowse, The Question of the House of Lords (London, 1934); and 
R. A. MacKay, The Unreformed Senate of Canada (Oxford, 1926), The most 
convenient review of reform proposals during the past quarter-century is E. P. 
Chase, “House of Lords Reform Since 1911,” Polk. Sci. Quar., Dec., 1929. 
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Tarliamentary Machinery and Pageantry 


PARLIAMENT AS A 
MECHANISM AND 
A PAGEANT 


fnpHERE was a time when the organization of the English Parlia- 
I ment could be described in few and simple words; indeed, if 
one goes back far enough in parliamentary history, one finds hardly 
any organization at all. As centuries passed, however, and po\vers 
and functions multiplied, new and increasingly elaborate devices 
for guiding, regularizing, and expediting deliberation were brought 
into play, until nowadays equipment in the form of officers, clerks, 
committees, rules, calendars, records — to say 
nothing of unwritten habits and usages — makes 
up one of the most complicated and imposing 
mechanisms of its kind on the globe. Parliament 
is, indeed, a vast, vibrant machine which enacts statutes, levies taxes, 
appropriates money, questions ministers, and passes judgment on pol- 
icy, under rules of procedure almost as exact, and sometimes nearly 
as rigid, as the laws governing the succession of the seasons. At the 
same time, it is not merely a mechanism, but also a pageant; and in 
the brief account of its organization and procedure to be given in 
the present chapter and the two that follow, some of its more human 
aspects will purposely be brought into the picture. 

From the beginning of parliamentary j^story, the 
place of meeting has commonly been "Westmin- 
ster, once a separate city on the left bank of the 
Thames, but now incorporated in Greater London. The Palace of 
Westminster was long the most important of the royal residences, 
and it was natural that its great halls and chambers, together with the 
adjacent abbey, should be utilized for parliamentary sittings. Most 
of the old building was destroyed by fire in 1834, and the huge, yet 
pleasing, Tudor Gothic structure which nowadays is pointed out to 
the sight-seer, usually as “the Houses of Parliament,” was erected in 
1837-52. _ • 

From opposite sides of a central hall, corridors 
lead to the rooms in which the sittings of the 
houses are held — rooms so placed that, when 
their doors are open, the king’s throne at the south end of the one is 
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visible from the speaker’s chair at the north end of the other. The 
rectangular hall occupied by the Commons is considerably smaller 
than one would expect, being, in fact, only about one-fourth as large 
as that occupied by the American House of Representatives. It is, 
indeed, capable of seating hardly more than half of the 615 members 
at any one time. Since it rarely or never happens, however, that all 
want to be in the chamber simultaneously, no great inconvenience 
results; and there is a decided gain in the matter of acoustics. The 
room is bisected by a broad aisle leading from the main entrance, at 
the farther end being “the table,” used by the clerks and also as the 
resting place of the mace and of piles of books and papers, and beyond 
this the high-canopied chair of the speaker. Facing the aisle on each 
side, five rows of high-backed benches, covered with dark green 
leather and running the length of the room, slope upward tier upon 
tier to the walls; and through them cuts, transversely from wall to 
wall, a narrow cross-passage known as the “gangway.” A sliding 
brass rail which can be drawn across the main aisle near the entrance 
forms the “bar” of the House, at which offenders against the dignity 
and privileges of the chamber are sometimes required, and more 
favored persons sometimes invited, to appear. A deep gallery runs 
entirely around the room. The portion facing the speaker is set apart 
for visiting spectators. At the opposite end, the front rows are as- 
signed to the press, those farther back being reserved for female 
onlookers. The side galleries, with space for about 100 persons, are 
held for the occupancy of members, but are rarely tenanted. 

The front bench at the upper end of the aisle, at the right of the 
speaker, is known as the Treasury, or Ministerial, Bench, and, by 
custom, is occupied' by those members of the House who belong to 
the ministry or, at all events, such of the more important ones as it 
can accommodate. The corresponding bench at the speaker’s left is 
similarly reserved for the leaders of the opposition, and hence is 
known as the Front Opposition Bench; persons who occupy it do so 
because of having been invited by the official opposition leader to 
share it with him. The great bulk of members, having no claim to 
front-bench positions, range themselves, so far as their numbers 
permit, in squads behind their leaders, with a tendency for the less 
experienced ones, and also any of loose party connections, to content 
themselves with places “below the gangway.” There is no definite 
assignment of seats to the general run of members, the only rule 
being that a member, having found a place that he likes, may reserve 
it for his own use — only for a single sitting, however — by depositing 
his hat in it, or under more recent informal agreement, his card. 
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Except on unusual occasions, the visitor will not find more than one 
or two hundred persons on the benches, the more by reason of the 
fact that, there being no desks, any member who wants to write, or 
even to read or otherwise occupy himself, seeks the library or other 
rooms adjoining, whence he can readily come if summoned to a 
“division.” 


2. HOUSE OF LORDS 


Although relatively more commodious, because 
fewer members attend the sittings, the hall occu- 
pied by the Lords is even smaller than that used by the Commons. 
It is also more ornate. The speaker’s chair is replaced by a crimson 
ottoman or lounge — the “woolsack” ^ on which (although it is tech- 
nically outside of the chamber) the Lord Chancellor sits when 
presiding; and a gorgeous throne is provided for the sovereign’s 
occupancy when he meets his faithful lords and commons at the 
opening of a parliament. Otherwise, the arrangements are much as 
in the House of Commons, with rows of red-upholstered benches 
facing each other on the two longer sides, no desks, a table in front of 
the woolsack, a bar, and galleries all the way around for the use of 
peeresses, the press, and miscellaneous visitors. Members who belong 
to the ministry occupy the front bench at the Lord Chancellor’s 
right hand, and leaders of the opposition the front bench at his left; 
while the remaining members sit wherever they like, although usu- 
ally on the same side of the room as the leaders of their party. Some 
attention is paid to seating according to rank when the sovereign is 
present, but at other times the only group, aside from government 
and opposition leaders, that sits in a body in a fixed place is the 
ecclesiastical members, whose presence on the “episcopal bench” 
(really four benches to the right of the woolsack) is apparent enough 
to the visitor by reason of their flowing black gowns and ample white 
lawn sleeves.^ 


So much for physical surroundings — ^which not only are pic- 
turesque but have large practical importance in helping make parlia- 
mentary methods and manners what they are.^ How, in the next 

In the days of Elizabeth, the presiding official sat upon a sack actually filled 
with wool; hence the present name. 

Xhe Parliament building and tlie rooms occupied by the two houses are de- 
scribed more fully in M. MacDonagh, The Pageant of Parlmnent, I, Cliaps. vii, 
xx; II, Chap. V. 

The accident, wrote an English master of parliamentary affairs about a genera- 
tion ago, that the House of Commons sits in a narrow room with benches facing 
each other, and not, like most Continental legislatures, in a semi-circular space, 
with seats arranged^ like those* of a theater, makes for the uvo-party system and 
against groups shading into each other.” C. Ilbert, Parliament, 124. 
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PROMPT CONVENING 
OF PARLIAMENT 
AFTER A GENERAL 
ELECTION 


place, does Parliament meet and prepare itself for a session? How, 
also, does it disperse when a session comes to a close? 

The matter of frequency of sessions has already 
been touched upon, and we -have noted that, in 
point of fact, the two houses are in session con- 
siderably more than half of the time.^ One as- 
pect, however, which calls for special emphasis at 
this point is the promptness with which Parliament meets and begins 
work after a general election. There is no rule requiring the lapse of 
any definite period of time between the election of a new House of 
Commons and the assembling of Parliament, but it is the practice to 
make the interval as brief as possible, and it rarely exceeds two or 
two and one-half weeks. There is a very good reason for this. Under 
the British system, the ministers must at all times have the confidence 
and support of a majority in the House of Commons. In order to 
determine whether they have this support, it is necessary to call the 
House into session; any ministry continuing in office for a consider- 
able period after election without causing Parliament to be sum- 
moned would be charged with trying to rule independently of 
popular mandate. The result is that a new House of Commons goes 
to work almost immediately after election, and certainly reflects — 
in so far as it is possible for any body so chosen to reflect — the senti- 
ments and desires of the people at the moment.^ 

Each house may adjourn at any time it chooses, 
ADJOURNMENT, witliout reference to the other; and neither can 
PROROGATION, AND adjoumed by action of the crown. To ad-"^ 
]ourn means merely to interrupt the course of 
business temporarily, and matters which were pending are simply 
carried over without change of status. When, however, a session is 
to be brought to a close, the crown, i.e., the sovereign acting on the 
advice of the ministers, must intervene. There must be a proroga- '' 
tion; and only the crown can prorogue. Prorogation both ends the 
session and terminates all pending business, so that a bill which has 


^ Every year, they sit, with only brief adjournments over week-ends and holi- 
days, from the end of January or the first part of February to late July or early 
August, and from the first week in November until near Christmas. 

■ Newly elected parliaments assemble promptly in all European democracies, 
as also in the British dominions. Formerly, the Congress of the United States, elected 
in November, did not enter upon its term until the following March 4, and in many 
instances did not meet until December following— 13 months after election. The 
twentieth amendment to the national constitution, submitted to the states early in 
1932 and proclaimed in effect in 1933, brought our usage belatedly into line with that 
of the rest of the world. A Congress, elected in November, now begins its term, 
and also convenes, on the following January 3. 
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fallen short of enactment will have to start again at the beginning in 
the next session if it is to be kept alive. Both houses must be prorogued 
tocrether, and to a definite date, although the opening of the new 
session may, in point of fact, be either postponed or advanced by 
later proclamation. Sometimes, too, a proclamation of' dissolution 
is issued before the date arrives, which means that the old parliament 
will never meet againr^Dissolution ends a parliament, though, as we 
have seen, it also sets in motion the machinery for electing a new 


The two houses must invariably be summoned to^ 
HOW A SESSION simultaneously, and at the opening of a ses-^ 

IS OPENED j.]^g rnembers gather, first of all, in their 

respective chambers. Thereupon an official messenger of the House 
of Lords invites the commoners to present themselves at the bar of 
the upper house, where they (or such of them as can squeeze into the 
small enclosure) hear read the letters patent authorizing the session, 
followed by announcement by the Lord Chancellor, in the event 
that the session is the first one of a new parliament, that it is the desire 
of the crown that they proceed to choose “some proper person” to 
be their speaker. Headed by the clerk, the commoners withdraw to 
attend to this matter, and on the next day the newly elected official, 
accompanied by the members, presents himself at the bar of the 
Lords, announces his election, and, through the Lord Chancellor, 
receives, as a matter of form, the royal approbation.' Having de- 
manded and received a guarantee of the “ancient and undoubted 
rights and privileges of the Commons,”^ the speaker and the members 
retire to their own quarters, where each takes a simple oath (or 
makes an affirmation) of allegiance and personally signs the roll." 
y If, as is not unusual, the king meets Parliament in person, he goes 
in state, probably the next day, to the House of Lords and there reads 
to the assembled lords and commoners a document prepared and 


’ Tiie privileges specifically asserted and demanded arc free speech, freedom 
from arrest, access to the crown, and having the most favorable construction put 
upon proceedings. There are, however, other privileges, e.g., the right to regulate 
its own proceedings, which the House does not specifically demand on this occasion. 
On this matter of privileges, see W. R. Anson, op. cit. (5th ed.), I, 162-198, and A. L. 
Lowell, op. cit., I, Chap. xi. A valuable monograph is C. ^^fittke, The History of 
English Farliamentary Privilege (Columbus, 1921). 

" In the Commons, members are sworn in in batches of five, and the roll is in the 
form of a leather-bound book opening at the bottom instead of at the side; in the 
Lords, members are sworn in one by one, and the signatures— “Birkenhead,” 
“Morley,” “Roseberj’-,” etc.— are placed on a long sheet of paper which winds 

around a roller, i.e., literally, a roll. The oath in both houses is; “I, -, 

swear by Almighty God tliat I will be faithful and bear true allegiance to His 
Majesty King — , his heirs and successors, according to law. So help me, God.” 
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placed in his hands by the prime minister, and termed the Speech 
from the Throned In this communication, bearing some analogy to 
the president’s message in the United States, the government of the 
day comments on the general state of the realm, touches on foreign 
relations, demands the annual supply for the public services and 
bespeaks a sympathetic hearing for the requests later to be made on 
that score, and perhaps says something about the great measures that 
are to be introduced during the session. Frequently, the speech is 
couched, however, in colorless, if not cryptic, language, so that 
curiosity as to what the government’s procedure is going to be is 
left largely unsatisfied.'^n any event, after the sovereign (or the 
commission) has withdrawn, the commoners return to their cham- 
ber, and the speech is reread and an address in reply voted in each 
house, accompanied as a rule by debate bringing the policies of the 
rival parties into clear view, and sometimes extending over several 
days. Thereupon, committees are set up, bills introduced, and mo- 
tions made; in short, tlie houses enter upon their regular activities. 

/'In the event that a session is not the first one of a parliament, the 
election of a speaker and the administration of oaths are, of course, 
omitted. 


SOME QUAINT 
CEREMONIES 


Richard Cobden once spoke of the ceremonies 
connected with the opening of a session of 
Parliament as “attended by much barbaric 


pomp.” Certainly they abound in the quaint and picturesque^vith 
something of the naive, and possibly a little of the ridiculous. One 
of the humors of the occasion is the search of the corridors, vaults. 


and cellars of Westminster Palace on the morning of the first day of 
the session to see that the building is safe for king, lords, and com- 
moners to enter. Reminiscent of apprehensions roused by the famous 
Gunpowder Plot of 1605, the precaution is perhaps not entirely 
meaningless in these days of recurring threats of Communist dem- 
onstrations. But the picture of nvelve lusty Yeomen of the Guard 
(familiarly known as “beefeaters”), in full Tudor regalia, solemnly 
trudging through endless rooms, corridors, and subterranean pas- 
sages carrying Elizabethan lanterns amid a blaze of electric light, and 
poking among gas fittings and steam pipes for concealed explosives, 
is calculated to draw a smile.'^Almost equally amusing is the practice 
in each house of giving a dummy bill a first reading pro forvm before 
the Speech from the Throne is reread by the presiding officer, simply 


* If the sovereign does not nttend in person, he is represented by five scarlet- 
robed lords commissioners, and the speech is read by the Lord Chancellor. Queen 
Victoria, even though present, usually requested that official to read the document. 
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to show that the house has a right to debate other matters than those 
mentioned in the Speech and to initiate measures of its own. This 
sacred right once vindicated, the measure is promptly put aside and 
forgotten. Each house uses the same bill on every such occasion, and 
in the Commons an identical “property” document has been pre- 
served for the purpose in the drawers of the table since the present 
chamber was first occupied in 1852. 

The ceremonies that bring a session to a close are 
HOW A SESSION whether it is expected that the existing 

parliament will meet again or it is known that 
prorogation is merely preliminary to a dissolution.'^ In earlier days, 
the king usually appeared in person, and (the commoners having 
been summoned to the bar of the Lords) read a Speech from the 
Throne announcing the prorogation. 'ISlowadays, however, a ses- 
sion is customarily closed, just as it is sometimes opened, not by the 
king in person but by his commissioners, the prorogation speech 
being read by the Lord Chancellor. In any case, the communication 
never fails to congratulate “my lords and gentlemen” on the useful 
laws they have passed and to thank them for the supplies they have 
granted. Even if a dissolution is definitely intended, however, it 
scrupulously refrains from saying so, or even hinting at the fact. The 
ceremony over, the Lord Chancellor gathers up his long robes, and, 
attended by the purse-bearer and the mace-bearer, walks down to 
the bar of the Lords and disapp^rs; so far as the upper chamber is 
concerned, the session is ended. In the Commons, however, it re- 
mains for the speaker to return, to “inform” the members where he 
has been, and to read the speech; whereupon, walking backwards, 
bowing to his empty chair, and closely followed by the sergeant-at- 
arms bearing the mace, he too disappears. If a dissolution is contem- 
plated, everybody knows it, even though there has been such re- 
markable official reticence about it. The prospect need not disturb 
the peers; they know that they will be summoned again to the red 
benches. But the commoners are situated differently. They must 
go back to their constituencies— or find new ones— and make a fight 
for reelection, with the outcome in many cases uncertain. Many of 
them will not be seen again as members; for, as a defeated commoner 
once sorrowfully remarked, it is far easier to go to the country than 
to return from it.^ 

the opening, adjournment,. prorogation, and 
(nh ed ri 1 frinTr at greater length in W. £ Anson, op. cit. 
Home of Contmons Introductwn to the Procedure of the 
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Both houses of the American Congress regularly 
meet at noon, on all week-days of a session except 
as adjournments are taken for lengthier periods. 
vT^he British House of Commons, under its standing orders, meets on 
the first four working days of the week at 2:45 Friday 

(reserved for private business, petitions, notices, and motions) at 
1 1 A.M., and on Saturday not at all except by special arrangement. 
As at Washington, the earlier portions of the day are reserved for 
committee Mmrk. Except on Friday, when the rules require the 
speaker to adjourn the House at 4:30, “notwithstanding there may 
be business under discussion,” sittings continue uninterruptedly 
throughout the afternoon and into the night, to 11:30 (the rules say) 
unless certain specified kinds of business are under consideration, in 
which event there is no limit except the endurance of the members. 
All-night sittings are not unknown. Under less pressure of work, 
and disinclined to lengthy debate, the House of Lords meets only on 
Monday to Thursday inclusive, and from 4:30 to 6:30 or there- 
abouts. 

'^A sitting is opened in the Commons by the stately march of the 
speaker, accompanied by chaplain, sergeant-at-arms, and mace- 
bearer, up the center aisle to the table; whereupon the chaplain reads 
a psalm (always the 67th) and three short prayers, the members 
facing the aisle during the former and, for some unknown reason, 
turning toward the wall during the latter. Visitors are not admitted 
to the galleries until prayers are over; and members of the ministry 
are conspicuous for their absence, not — as one writer facetiously 
suggests — because they are less in need of the benefits of prayer than 
are the private members, but because, unlike the latter, they are not 
under the necessity of being on hand to resen'^e their seats, rrayers 
ended, the mace is placed upon the table, the speaker assures himself 
that a quorum (40) is present, the doorkeeper shouts “Adr. Speaker 
at the chair” — and the day’s business begins. The ceremony in the 
House of Lords is substantially the same, the ecclesiastical members 


taking turns in reading prayers. 

» Equally with the lighted lanterns of the beef- 

WHO GOES HOiME? 1..° jr UlUU J 

eaters, the cry that resounds through lobby and 
corridor when at the close of a sitting the speaker leaves the chair 
carries one back to the London of long ago.'^he principal door- 
keeper starts it. Stepping a pace or two into the lobby, he shouts 
“Who goes home?” The policemen stationed in the lobby take up 
the cry, which is echoed by their fellows at the doors of the library 
and the smoking-room, and wherever else they are likely to be heard 
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by the more or less scattered members/ Two hundred years ago, 
going home at midnight through the dimly lighted and poorly 
policed streets leading from Westminster to residential London was 
a hazardous undertaking, and hence at intervals during the evening 
squads of yeomen from the Tower were sent over to act as escorts to 
members desiring to leave.'. ‘Who goes home?” was the call em- 
ployed to round up the departing groups; and although London’s 
streets are now practically as safe by night as by day and the convoy 
services of the beefeaters have long since been dispensed with, “Who 
goes home?” still breaks upon the midnight air exactly as when 
Charles II or Queen Anne reigned. More than that, as the members 
gather up papers and file out, the attendants still ply them with the 
admonition, “The usual time tomorrow, sir, the usual time to- 
morrow,” precisely as if every one did not know that if there was 
any doubt about the House resuming business at 2:45 tomorrow, 
every newspaper would find material in the fact for a front-page 
story. Verily, as Sir Courtenay Ilbert has remarked, “the parliament 
at Westminster is not only a busy workshop; it is a museum of an- 
tiquities.” ^ 


Some of these quaint usages could be given up 
OFFICERS OF THE harm done except to make Parliament 

HOUSE OF COMMONS i • T? .. rc • 1 

less picturesque. But officers, committees, rules 
— to which we now turn — are a different matter; they are indis- 
pensable. The most conspicuous and important officer in each house 
is, of course, the man who presides, f.e., in the House of Commons, 
the speaker, and in the House of Lords, the Lord Chancellor. There 
are, however, other officers of dignity and authority. In the lower 
house, these are, chiefly, the clerk and his two assistants, the.sergeant- 
at-arms and his deputies, and the chairman and deputy chairman„of 
ways and means (now more commonly knovm as the chairman and 
deputy chairman of committees) ; to which mawbe added, as an offi- 
cer of ceremonial importance, the chaplain. '^The clerk and the 
sergeant-at-arms, together with their assistants, are appointed for 
life by the king on nomination of the prime minister; the chaplain 
is appointed by the speaker; the chairman and deputy chairman of 
committees are, like the speaker, elected by the House for the dura- 
tion of a parliament, although, being (unlike all of the others) party 
men, they retire when the ministry that has nominated them goes 
out of office. 

Little comment on the functions , and duties of these officers is 
Preface to J. Redlich, The Procedure of the House of Commons, I, p, vi. . . 
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required, except in the case of the speaker. The chaplain appears^aT” 
the opening of each sitting and reads the psalm and prayers.'W'he 
clerk, \^diose place, with his aides, is at the table, signs all orders of 
the House, endorses bills sent or returned to the Lords, reads what- 
ever is required to be read during the sittings, records the proceedings 
of the chamber, has custody of all records and other documents, and, 
in collaboration with the speaker, supervises the preparation of the 
official journal.^ vThe sergeant-at-arms attends the speaker, pre- 
serves decorum in the chamber and its precincts, directs the door- 
keepers and messengers, enforces the House’s orders, executes war- 
rants issued by the speaker in its name, ai>d presents at the bar persons 
qualified or ordered to appear there.^The chairman of committees 
(in his absence, the deputy chairman) presides over the deliberations 
of the House when the body sits as committee of the whole, and at 
other times on request of the speaker, and exercises general super- 
vision over “private bill” legislation.- 

The speakership is an office of much dignity, 
thespeakf.r: , ^ 1 ^ 1 

honor, and power. No one can say precisely 

when it originated. Sir Thomas Hungerford, elected to the post in 
U7 Jjl seems to have been the first to bear the title. But he is reported 
to have had predecessors, and it is likely that some such office existed 
from tlie very beginning of the House. In the early days, it wi^'e 
remembered, the commoners had no direct part in legislation. All 
that they could do was to make requests of the king for new or 
amended laws or for redress of grievances; and the speaker was the 
man whom they commissioned to bear their petitions and urge them 
upon the sovereign’s attention. He got his title from being the spokes- 
man of the House in its dealings with the crown — from speaking for, 
not to, his fellow-members. He was never supposed to do much talk- 
ing in the House, and nowadays he does none at all except in per- 
forming his duties as moderator. 

It was a triumph for the House of Commons 
■ ' ‘ when it gained the right to choose its own 

speaker. In earlier days, the king appointed; and long after the office 
became nominally elective the usage was, as Coke testified in 1648, 
for the sovereign to “name a discreet and learned man” whom the 
Commons then proceeded to “elect. ”^o this day, the choice of the 
House is subject to the king’s approval. No speaker-elect, however, 

^ Sir Thomas Ershine May, whose monumental treatise on English parliamentarj^ 
procedure is cited frequently in this chapter and succeeding ones, held the office 
of clerk for many years. 

= A private bill is one having in view the interest of some particular locality, 
person, or group of persons, rather than of the people generally. See p. 234 below. 
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has been rejected since 1 679, and the royal assent has become merely 
a matter of form. A speaker is elected at the opening of each parlia- 
ment and serves as long as the parliament lasts. If the speaker of the 
preceding parliament is still a member of the House and is willing to 
be reelected, he may count on receiving the honor; for, the speaker 
having long ago become a non-partisan official, the custom for a 
hundred years has been to reelect an incumbent as long as he is dis- 
posed, and able, to serve. Changes of party situation in the House 
since he was originally elected make no difference; as speaker, he is 
supposed to have no party connections or prejudices. If a new man 
must be found, the selection is made — just as it is, under similar cir- 
cumstances, in the American House of Representatives — before the 
House itself convenes,- At Washington, the choice is made by the 
caucus of the majority party, and election by the House follows. At 
Westminster, the cabinet, but chiefly the prime minister, looks over 
the field and decides upon the right man, after making certain that 
the selection will be acceptable to at least the government majority 
in the House. A Conservative cabinet will always nominate a Con- 
servative for the position, and he will be elected on the floor of the 
House by Conservative votes. But, as has been indicated, once in 
the office, he may expect to be reelected indefinitely, and without 
opposition, whatever party is in power.^ 

We have it from a sixteenth-century parliamen- 

2 DUTIES • 1 ' ^ • 

tarian that a speaker ought to be “a man big and 
comely, stately and well-spoken, his voice great, his carriage majes- 
tical, his nature haughty, and his purse plentiful.” The plentiful 
purse is still a convenience, though the haughty nature can easily be 
overdone. But in any case the speaker must still be a man of parts — 
able, vigilant, imperturbable, tactful. All of these qualities, and 
more, he will require in the discharge of his onerous and delicate 
duties'. Sitting in his high-canopied chair, in wig and gown, he pre- 
sides almost continuously whenever the House is in session. He _de- 
cides who shall have the floor — a matter not so often simplified by 
advance agreement as in the American Blouse of Representatives, 
and especially in Continental legislatures — and all speeches and re- 
marks are addressed to him, not to the House. He warns disorderly 
members and suspends them from sittings, and, with the aid_of_the 

occasion on which a speaker was opposed for reelcction was in 1835. 
Siniilar action was threatened in 1895, but did not materialize. When a new man is 
to be installed in the office, there is usually a minorit)% as u^cll as a majoritj^ candi- 
present speaker, Captain E. A. Fitzroy, was first elected in 1928. An 
official account of his reelection in 1931 is reprinted in N. L. Hill and H. W. Stoke, 
op. cit., 124-130. 
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serge^t-at-arms, preserves decorum suitable to a d eliberative, as- 
s embly , adjourning the House if disorder becomes too serious to be 
dealt with by thETofee at the command of the sergeant-at-arms. He 
interprets and applies the rules. He puts questions and announces the 
results of votes. He decHes points of order, and for tliat "purpose 
must be'a thorough master of the technicalities of procedure. Hardly 
a situation can arise that has not arisen before, and if the speaker 
knows the precedents he cannot go far wrong. Knowing the prece- 
dents of the British House of Commons is, however, no simple mat- 
ter. In any event, the speaker’s rulings are final; “the Chair, like the 
Pope,” humorously replied Speaker Lowther when asked how errors 
that he made could be rectified, “is infallible,”^ The only require- 
ment is that the speaker shall make his rulings in such fashion that 
the members Avill have complete confidence that they represent, not 
the speaker’s own will imposed upon the House, but rather the will 
of the House itself' as embodied in its rules and precedents.‘'Under 
the Parliament Act of 191 1, it falls to the speaker to_decide (if there 
is doubt) whether a given bill is or is not a money bill — a decision 
which may, of course, go far toward determining the fate of the 
mcasure.'^Upon him also occasionally devolves the task of appointing 
the members of great conferences or commissions, such as the one 
which did the spadework preliminary to the electoral reform act of 
1918. Indeed, he sometimes presides over such conferences. 

In all of these activities the speaker refrains scru- 
3 . NON-PARTISAN pulously from any display of personal sympathies 
CHARACTER partisan leanings. He never takes the floor to 

engage in debate, even when the House is sitting as committee of the 
whole. He never votes except to break a tie, and in the rare instances 
in which this becomes necessary he, if possible, gives his casting vote 
in such a way as to avoid making the decision final, thereby giving the 
House another opportunity to consider the question. The constitu- 
ency which he represents is, of course, in effect disfranchised; but it 
has its reward in the distinction which he brings it, and it almost 
unfailingly reelects him to his seat without opposition. Outside, no 
less than inside, of the House, the speaker abstains from every appear- 
ance of partisanship. He never publicly discusses or voices an 
opinion on party issues; he never attends a party meeting; he has no 
connections with party newspapers; he never sets foot in a political 
club; he does not even make a campaign for his own reelection. The 
speaker of the American House of Representtnives is, quite frankly, 
a party man — with, to be sure, less power that can be used for parti- 
san purposes than before the reforms of 1910-11, but nevertheless 
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an official who serves, and is expected to serve, the interests of his 
party so far as it can be done without too flagrant unfairness to the 
opposition. The contrast with the speakership at Westminster is 
indeed striking. This is not to say that the American speakership is 
necessarily on a wrong basis. Traditions and circumstances differ in 
the two countries, and the history of the American, as of the English, 
office has, on the whole, been honorable. But, as would be expected, 
the deference paid the chair at Westminster is considerably greater 
than at Washington, having often been, as Sir Courtenay Ilbert re- 
marks, “the theme of admiring comment by foreign observers.” ^ 

PERQUISITES befitting so assiduous a servant of the state, 

^ the speaker has certain perquisite's. He has a salary 

of £5,000 a year. Since 1857, he has had as his official residence a 
wing of the Palace of ^Vcstminstcr extending from the Clock Tower 
to the Thames; and there, being repressed politically but/flot socially, 
he gives numerous dinners and other entertainments. 'fln the official 
order of precedence, as fixed by an ordcr-in-council of 1919, he 
ranks next after the Lord President of the Council, which makes him 
the seventh subject of the realm. And when he Anally chooses to 
retire, he is elevated to the peerage as* a viscount and liberally 
pensioned,- ^ 

Legislative bodies the world over save time and 
gain in efficiency by delegating preliminary con- 
sideration of bills and other proposals to com- 
mittees. The British House of Commons is no 
exception to the rule. As early as the reign of Elizabeth, it u^as not 
unusua to refer a bill, after its second reading, to Avhat tve should 
now call a select committee, /.c., a group of members specially desig- 
nated to study the measure and report on it; and in the last half- 
ury nota y since 1919 the amount of service required from 
committees has been steadily increasing.'^ The committees now em- 
pJoyed are of five mam types: (r) the committee of the whole 

140-14 1. 

brokY > 928 , Mr. John H. Wliitlcy, however, 

peer^rHe^assSnS '' a hundred years by declining the^ oflter of a 

speakership is recorded convenieSyi^E r' histor)^ of die 

I Chans X\*i_vvn r n Ho2/Se of Co7?27f2072S. 

Speakers of the fashion, in A. I. Dasent, The 

(New York loii) T\J Thnes to the Present Day 
J. RedlicrCei Jif interpretation of the office is 

interesting Z Commons II, , 3 , -, 55 ; and a great deal of 

Speakers ComvieZrierZa\ZT T J- Lowther, A 
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house, (2) select committees on public bills, (3) sessional commit- 
tees on public bills, (4) “grand,” or standing, committees on public 
bills, and (5) committees on private bills. 

The committee of the whole consists of the 
I, coiMMiTTEE OF entij-g bodv of members, and is distinguishable 

THE WHOLE r T T • If 1 • 1 / \\- • 

from the House itself only in that (i) it is pre- 
sided over, not by the speaker, but by the chairman of committees 
(or his deputy), who sits, not in the speaker’s chair, but in the clerk’s 
chair at the table, (2) the mace, which is the speaker’s symbol of 
authority, is for the time being placed under the table, (3)’ a motion 
need not be seconded, (4) the “previous.question” — aimed at cutting 
off debate — cannot be moved, and (5) members are allowed to speak 
any number of times on the same question. Procedure is thus much 
less formal and restricted than in the House as such, making for 
flexibility and freedom, although hardly for speed, in the handling 
of vital and complicated matters. When its work is done, the com- 
mittee “rises,” the House ^gain comes into session, the speaker 
resumes the chair, and the chairman of the committee reports, for 
adoption by the House, whatever conclusions the committee has 
arrived at. 

Until some 40 years ago, bills of a public nature were far more com- 
monly referred to committee of the whole than otherwise. After, 
however, provision was made in 1907 for more extended use of 
standing coifimittees, the proportion referred to the larger body fell 
off, and nowadays measures go to committee of the whole only if 
they are (a) money bills or (b^'ills confirming provisional orders,^ 
or if the House so designates.'XAll estimates of revenue and expendi- 
ture regularly submitted by the government, and all resolutions 
leading up to the great appropriation and finance acts,- are consid- 
ered in committee of the whole — committee of the whole on supply 
(or simply committee of supply) when the business in hand re- 
lates to appropriations, committee of ways and means when to 
revenues. From the viewpoint of the cabinet, however, it is decid- 
edly advantageous to have all bills in which it is seriously interested 
considered in committee of the whole rather than sent off to smaller 
and more isolated committees; and in practice nowadays all really 
important government measures are so handled. In committee of the 
whole, too — although procedure remains more flexible — the politi- 
cal atmosphere is no longer materially different from that of the 
House as such^ Party discipline is almost equally in evidence; the 


p. 236 below. 


' See pp. 240-245 below. 
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minister in charge dominates debates; voting is controlled by the 
whips; a government defeat is a serious matter/ 

^/ Select committees consist, as a rule, of 1 5 mem- 
2. SELECT and are created from time to time to inves- 

coMMiTTEEs tigate and report upon specific subjects on which 

legislation is pending or contemplated. It is through them that the 
House collects evidence, examines witnesses, and in other ways 
obtains information required for intelligent action. After a select 
committee has fulfilled the immediate purpose for which it was. set 
up, it passes out of existence.'^ Each such committee chooses its chair- 
man, and each keeps detailed records of its proceedings, which arc 
included, along with itj-formal report, in the published parliamentary 
papers of the session. Formerly, the members were usually desig- 
nated by the committee of selection, which itself consists o^ 1 1 
members chosen by the House at the beginning of each session. But 
nowadays the names of the persons who are to constitute the com- 
mittee are proposed in the motion of the member who moves the 
committee’s appointment. The number of select committees is, of 
course, variable, but rarely small; something like a score are usually 
provided for in the course of a session. '^As a rule,'' eight or ten are 
set up for an entire session, and hence are knovm as sessional com- 
mittees. Of these, the committee of selection is itself an example. 

Not until 1882 did the House of Commons 

2. STANDING . , . r ■ T r V 

COMMITTEES- attivc at the point of providing for standing 

committees — originally known as “grand” com- 
A. ORIGIN AND mittccs. At fi^, there were but two, later four, 
NATURE latcT six; and at present there are five, all set 

up at the opening of the first session of a new parliament and lasting 
(with such changes of personnel as may prove necessary) until that 
parliament is prorogued. The device was accepted grudgingly and 
only because measures had grown too numerous and complicated to 
be considered exclusively^ as the House would have preferred) in 
committee of the whole; and, being looked upon simply as substitutes 
for the committee of the whole, the standing committees conform to 
that body in nature and procedure as closely as conditions permit. 
To begin with, all are very large. Since 1926, each has consisted of 
from 30 to 50 members, with 20 as a quorum; furthermore, for the 
consideration of any particular bill the committee of selection, 
which designates all members (after conference with government 
and opposition leaders) may add from 10 to 35 other persons — 
bringing the possible maximum to the astonishing total of 85^10 the 
second place, standing committees, like the committee of the whole, 
^ W. I. Jennings, Varliamentary Reform (London, 1934), 79. 
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are committees on no definite subjects or branches of legislation; 
instead, they are merely promiscuous groups of members, designated 
as A, B, C, and D committees,'^nd receiving measures assigned to 
them by the speaker indiscriminately dvTo be sure, the members 
specially added for the consideration of particular bills are supposed 
to be chosen with regard to their acquaintance with the subjects 
with which the bills deal^But of the regular membership (except, as 
explained, in tl^case of the Scottish committee) this is not, and 
cannot be, true. The plan is thus markedly different from that found 
in the United States and in Continental parliamentary bodies, where, 
almost without exception, standing committees are made up with a 
view to handling bills relating to specified subjects— foreign affairs, 
finance, commerce, agriculture, and what not.' Turther important 
contrasts with American standing committees, e.g., in the national 
Senate and House of Representatives, appear in the fact ( i ) that 
while the British committees are made up so as to include representa- 
tives of all the major political parties, there is no effort to achieve 
any very exact proportioning of party quotas, and (2) that there 
is no such rigid method of determining the rank of committee 
members, including the succession to chairmanships — committee 
chairmen being chosen, indeed, from its own number by a “chair- 
man’s panel for standing committees,” named by the committee of 
selection.* 


It. WORKINGS 


Notwithstanding that virtually all major gov- 
ernment bills are handled only in committee of 
,the whole, standing committees nowadays have so much to do that 
^ the House has found itself obliged to amend its rules so as to permit 
such committees to sit while the House itself is in session, sub- 
ject to the very natural requirement that when a division is called 
in the House, committee proceedings shall be suspended long 
epbugh to permit the members to go to the chamber and vote. 
Having passed second reading, and therefore having been approved 
by the House in respect to the principles involved, bills sent to stand- 
ing committees are expected to be scrutinized and polished so thor- 
oughly that, except in the case of those that stir the most differences 
of opinion, they will, on being reported our, consume no great 


•j 

^ The fifth committee, known as the committee on Scottish affairs, is, however, ( 
of a different sort. Ir consists of all of the 74 Scottish members of the House, plus 
members added for the consideration of particular measures; and all public bihsl 
relating to Scotland (e.xcepc money bills and bills to confirm provisional orders) are \ 
referred to it. 

Chairmen of committees on private bills are named by the committee of selec- 
tion itself, while select committees on public bills, as has been indicated, choose their 
own chairmen. 
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amount of additional u’orking time of the House as a whole. They 
may, of course, be reported out in an amended form wiiicli tlie cabi- 
net — their real author and sponsor in the majority of cases — would 
not prefer; and tliis may give rise to extended discussion and even- 
tual compromise. As already noted, the cabinet would, indeed, be 
glad if the time of the House permitted, to have no committee refer- 
ence at all except to committee of the whole, where it can readily 
keep its hands on the deliberations.'Govcrnment proposals, hov^ever, 
rarely encounter at AVestminster the rough usage in standing com- 
mittee which in France notoriously adds to the miseries of ministerial 
life.^ In contrast udth the situation in practically all American legis- 
lative bodies, where many — indeed most — measures “die in commit- 
tee,” are permanently pigeonholed, every bill referred to a stand-*" 
ing committee in the I louse of Commons is required to be reported 
out. 


(■ SOMF PROPncAT R staiidiug committee system in the House of 
Commons has, on the whole, proved its worth. 
It is interesting, however, to observe that there is growing sentiment 
in favor of changes in it, especially such as would ( i ) reduce the 
number of members to from lo to 30 (perhaps an average of 20), 
with a ^■icw to more efficient deliberation, and (2) secure more ex- v 
pertness, both on the part of committee members themselves and by 
pro\'iding means for obtaining informed advice from civil servants 
and others.” Still beyond this, it is proposed that the number of' 
standing committees be raised to ten or a dozen and (what is espe- 
cially important) be constituted so as to function each in a particular 
field a field, furthermore, corresponding rather closely to that of 
one of the great executive departments, such as the Home Office, the 
iMinistry of Health, or the Board of Tradc.*'^This, of course, wmuld 
mean a shift in the direction of the standing committee system of 
ranee or of the United States, in wffiich each committee specializes 
in some major subject of legislation, becomes more or less expert in 
It, and handles only bills that relate to it. It is even proposed that, 
once the system w^erc revamped on the lines suggested, all bills should 
e sent upstairs, i.e., referred to standing committees, wdth the 
committee of the wdtole entirely abandoned, as indeed it has been 
(except for one or two minor purposes) in the American Senate.-'* 

’ Sec p. 524 below. 

• hearings, which so large a place in American committee procedure,- 
re practically unknown in European legislatures. At the risk of encouraging 

.It a®’ ^ "I” ® improve the British committee system favor grc'ath' 

extended provision for giving committees the advantages of “outside cvidenck” ' 

1 or a favorable discussion of these and related proposals sec W I Tennimrs 
Pa,lmv,entary Reform, Chap. iv. A fuller account of Sic British standing commitS 
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ORGANIZATION OF 
THE HOUSE OF LORDS 


AVhat of the scheme of organization in the more 
aristocratic and leisurely assembl^e at the oppo- 
site end of Westminster Palace? Here, unlike in 


the Commons, the officers are almost all appointive. The most con- 
spicuous — although less powerful than might be expected — is the 
severely judicial figure in big gray wig and black silk gown who 
occupies the woolsack, f.e., the Lord Chancellor . The duty of pre- 
siding at sittings of the House of Lords is, of course, only one of 
many that fall to this extraordinary dignitary. Any man who reaches 
the lord chancellorship is pretty certain already to be a peer. If he 
is not, the defect can easily be, and invariably is, remedied. "^There is, 
however, no legal necessity that this be done, because the theory is 
that the woolsack is outside the precinct^f the chamber; and the 
presiding official, as such, is not a member. As already intimated, the 
powers allowed the Chancellor fall far short of those commonly as- 
signed a moderator. For instance, if two or more members simul- 
taneously attempt to address the chamber, the House itself, not the 
chair, decides which of them shall have the floor. Order in debate 


is enforced, not by the Chancellor, but by the House, and whep the 
members speak, they address, not the chair, but “My Lords,” As a 
peer, the Chancellor may, and regularly does, speak and vote, on 
party lines, like any other member; but in no case does he have a 
casting vote. 

The committee system is broadly similar to that found in the 
House of Commons, and hence does not call for description. Besides 
the committee of the whole, large use is made of sessiona l and selec t 
c ommittees ;, and tliere is a so-called “s tandin g” committee for textual 
revision,Vrfiade up, however, at the beginning of each session, to 
which every bill, after passing through the cornmittee of the whole, 
is referred unless the House orders otherwise^ Sessional committees 


consist either of all members present during the session (being thus 
identical in personnel with the committee of the whole) or of smaller, 
and sometimes indefinite, numbers of members. Select committees 
are named by the House it^lf, usually with the power to appoint 
their own chairmen; ahd proposals may be referred to them at any 
time between the second and third readings when additional infor- 
mation is desired. 


system will be found in G. F. M. Campion, op. cit., Chap, vii, and a characterization 
of the system in the American Congress in F. A. Ogg and P. O. Ray, op. cit. (6th 
ed,). Chaps, xviii-xix. The committees which handle private bills in the House of 
Commons are dealt with in another place (see p. 234 below). 
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np 

ji. 


KULES OF 
PROCEDURE 


TarUcnnent at Work: haw- Making 

BURNING to the ways in which Parliament carries on its yari- 
^ ous activities, we find at the outset that, whatever the business 
in hand, both houses deal with it in accordance with a ccepted rule s 
of procedure . In earlier days, these rules developed slowly and con- 
sisted almost entirely of unwritten precedent and usage. In the 
leisurely eighteenth century — a golden age of parliamentary ora- 
tory, but an epoch of relatively little major legislation this cus- 
tomary law (in the House of Commons, at all events) took on the 
aspect of a vast, technical, mysterious, stereotyped body of prac- 
tices which may have served well enough at the time, but which in 
the new era after 1832 grew increasingly cumbersome and unsatis- 
factory^.^ The '"keen wind of democracy had begun to whistle 
through the Palace of Westminster; popular demand for remedial 
and constructive legislation mounted to unprec- 
edented proportions; multiplying problems 
tested parliamentary efficiency as never before; 
and to a steadily increasing extent law-making, instead of being left, 
in the main, to private members, became a matter of ministerial lead- 
ership and initiative. Under these changed conditions, the House of 
Commons, floundering amid a welter of time-consuming technicali- 
ties, began to cut its way out — doing so, naturally, by deliberately 
adopting new or revised rules in the interest of economy of effort and 
of time. Gradually, the jungle was to some extent cleared and the 
chamber came into possession of a considerably simplified scheme of 
procedure, in which custom still played an important role, but uuth 
“orders,” i.e., definitely adopted regulations, holding an increasingly 
prominent position. And this is the situation today.' Custom and- 
precedent still contribute a great proportion of the rules under which 
the work of the House is carried on.'^ut adopted orders — covering 
such matters as frequency and duration of sittings, allotment of time 
to different kinds of business, stages in the consideration of bills, 
kinds and composition of committees — supplement, summarize, and 

^ C. Strateman, The Liverpool Tractate; An Eighteetith-Ccnttiry Manual on the 
Procedure of the House of Commons (New York, 1937). 
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clarify. One is reminded of the way in which the general body of 
English law, or indeed the English constitution itself, took its present 
form; as “a supplementary chapter to the book of procedure,” ' 
adopted orders or rules bear the same relation to the customary law 
of each house that acts of Parliament bear to the common law of the 


country. 

■ In the United States, the Senate is organized con- 
PRESENT FORM tinuously, and its adopted rules remain in effect 
AND sTAius Qj. jt-epealed; whereas the House 

of Representatives is organized afresh at the opening of every new 
Congress and must start off on each occasion by readopting the rules 


of the preceding House, in identical form or with such changes as 
dissatisfied members may be able to procure. The British' House of 
Commons is in this matter nearer to the position of our Senate. It is, 
to be sure, reorganized following every election. But the bulk of its 
written rules, once adopted, remain in effect, under the caption of 
“standing orders,” as long as the House does not see fit to alter or 
displace them. Some, indeed, remain in effect indefinitely, as “gen- 
eral orders,” without being classified technically as “standing.” On 
the other hand, there are also “sessional orders,” adopted for the du- 
ration of a session only.'' By simple majority vote of the House, any 
rule can be suspended, amended, or repealed at any time. 'But again 
we must bear in mind that to an amazing extent the basis for settling 
the steady stream of procedural questions that arise is to be found, 
not in the adopted, printed orders or rules, but in the uncodified, 
and largely unwritten, customs and precedents of the House. The 
speaker (at all events, with the aid of experts) must know these quite 
as well as the formal rules; and this is why his duties as moderator are 
so exacting. Few other members make any pretense to knowing 
them in more than a rough sort of way. Lord Palmerston admitted 
that he never fully mastered them; Gladstone was on many occa- 
sions an inadvertent offender against them. There was something 
more than humor in Parnell’s reply to the Irish member who 
asked how he could learn the rules. The reply was, “By breaking 


them. 




1 


' For three-quarters of a century, the standing orders, or rules, of the House of 
Commons have been printed in successive editions of a handbook entitled The 
Manual of Procedure in the Public Business, compiled by the clerk of the House. 
Since 1911, there has also been published, from time to time. Standing Orders of the 
House of Commons. Paralleling these are Standing Orders of the House of Lords 
and Companion to the Standing Orders of the Hotise of Lords on Public Business. 
A ver}’' good sketch of the historical development of procedure will be found in 
G. F. M. Campion, An Introductioji to the Procedure of the House of Commons, 
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‘ It is in the rules (mainly the standing orders) that 
DAILY ORDER OF down the sequence of cere- 

BusiNESs IN THE monies and actions that go to make up the rou- 
tine or a parliamentary working day. Briefly, 
this order of business in the House of Commons is as follows. At the 


regular opening hour, which, as we have seen, is 2:45 p.m., the 
speaker’s procession moves down the central aisle, the.speaker in wig 
and gown, the chaplain in gown and stole, the sergeant-rat-arms with 
his sword, and the mace-bearer with the mace. A psalm is read, 
followed by three short prayers. Thereupon the speaker takes the 
chair and business begins.'^First comes consideration of such privat e 
bills as may be listed on the printed orders of the day, followed by 
'^the presenting of petitions. For reasons that will be explained later, 
the former takes little time.^ The latter also makes no heavy de- 
mands; for fewer petitions are presented now than formerly, and all 
that happens is that members having such communications^tp submit 
rise, announce the fact (often without so much as telling what the 
petition requests), and, walking up the aisle, drop the papers into 
the yawning mouth of a big black bag that hangs at the left of the 
speaker^ chair." The first stage of the sitting that draws much inter- 
est is “question time,” when members may interrogate the ministers 
concerning administrative or other matters. As we sliall see, this 
right of question is exercised freely, and it is hardly necessary to add 
that question time i^often the most interesting portion of the day’s 
proceedings. Then comes the introduction of new members, if there 
happen to be any, after which theTpeaker calls upon the clerk to read 


Chap, i; and the Standing Orders of the House of Commons (as of 1935) will be 
found conveniently reprinted in R. K. Gooch, Source Book, 277-308. 

^ Legislative procedure in all English-speaking lands, and to a considerable extent 
m non-English-spcaking countries as well, is based on the historic usages of the 
British Pariiament. In every one of the British dominions, the constitution stipu- 
Jates that, in the absence of specific direction to the contrary, the procedure of the 
lepslature shall be in accordance with parliamentary procedure at "(^Westminster. 
Ihe manual of procedure which Thomas Jefferson drew up when serving as presi- 
dent of the Senate of the United States, and which is still the kernel of the great 
body of procedural rules developed it Washington, was based definitely Spon 
wg tteenth-century British practice. A treatise on that practice, written by Pierre 
Dumont but inspired by Jeremy Bentham, became a major influence in the framing 
o t le ru es o procedure for European parliaments which came into existence in the 
nrst halt or the nineteenth century. 

^^See pp. 234-235 below. 

, “Record of all petitions presented is made in the journal of the House, and a 
petitions looks over the documents to see that they are in proper 
^ are they heard of again. “As far as practical purposes are con- 
Hto dropped over the Terrace into the Thames as 

mouth of the appointed sack.” H. Lucy, Lords and Commoners, 106. 
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the orders of the day. The titl e of th e first public bill liste^on the 
day’s “order . paper” js., thereupon reid 7 and 'debate'begins. The 
benches, empty for the most part during the dinner period, fill up 
as the evening wears on, and frequently the interest rises until the 
climax is reached in a final burst of oratory as Big Ben overhead 
booms the midnight hour. Sometimes the sitting extends later — occa- 
sionally, at times of special stress, throughout the night, or even 
longer. But ordinarily, adjournment .takes place ..by. twelve o’clock, 
w.hen.the passer-b.y may..still.hear the time-honored call, “Who goes 
horrie?,” and the attendants’ ancient admonition, “The usual time 
tomorrow, siri^he usiiartime tomorrow.” 


Etymologically, Parliament is a place of talk, or 
CHARACTER OF discussioiii and while nowadays it does many im- 
portant things without talking much about them 
— at all events on the floor — it is most completely itself, and most 
interesting to observers, when engaged in the give and take of debate. 
In the House of Lords, as we have seen, all speeches are addressed to 


“My Lords,” and the chamber itself decides who shall have the 
floor if two or more members seek it at the same time. In the 


Commons, however, all remarks are addressed to “Mr. Speaker,” 
w ho, ass isted.somewiiat by lists put inJiis han^byjhe party udiips, 
indicates the member who is to go on with the debate vdien another 
has left off speakingr' In so far as possible, he will. give both sides an 
equal opportunity for expression of opinion; and he will not permit 
a member to speak twice upon the same question, unless it b^ to 
explain a portion of his speech which has been misunderstood, or in 
case an amendment has been moved which, in effect, constitutes a 


new question. In accordance with long-established usage (now 
embodied in the rules), he will hot allow a member to read a speech 
from manuscript; ^ and he not only may warn one who is straying 
from the subject, or is merely repeating things he has already said, 
but may require him, after the third unheeded admonition, to termi- 
nate his remarks and give way to a fresh debater. Notwithstanding 
a good many tumultuous episodes in its history, especially at the 
hands of the Irish Nationalists, and more recently of the Clydeside 
Laborites, the House of Commons rates high on the score of deco- 
rum. This does not mean, however, that the 50 to 100 members 
ordinarily to be observed sprawling on the green benches — unless it 
be on budget night or some other “full-dress” occasion — are always 
attentive to what is going on, or deferential toward those who are 


' The use of notes is permissible, and the rule against reading speeches is not 
always enforced rigorously. 
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addressing them. Looking down from the visitors’ gallery, one is apt, 
on the contrary, to see members casually strolling into and out of the 
chamber, others chatting and occasionally breaking into loud laugh- 
ter, a few sitting abstractedly with their hats tilted over their eyes, 
a few waiting impatiently for a chance to make speeches of their 
own, still fewer listening with some appearance of genuine interest; 
while from the deep recesses of the speaker’s chair sounds the reiter- 
ated “Order, order,” designed to keep the confusion within bounds 
reasonably compatible with the historic dignity of the place.^ 

Members are not more attentive to formal debate 
because many, if not most, of the speeches are 
not worth listening to, and because even if they 
were, they would, as every one knows, have little or no effect on the 
fate of the measure under consideration.'^More and more, the actual 
work is done in committee, where — even in committee of the whole 
— discussion of an informal, conversational nature comes to closer 
grips with the matters in hand. The truth is that the House no longer 
has either time or taste for the expansive debates of the old days. 
Business crowds upon it; rules designed to expedite work tighten up 
from decade to decade; impatient members puncture bubbles of 
mere grandiloquence with satirical thrusts that drive all except the 
most thick-skinned offenders from the floor. That parliamentary 
oratory is not what it once was cannot be denied. But whether the 


change represents any real loss is another matter. Much of the elo- 
quence that used to crowd the benches was mere emotionalism; much 
more was only stateliness and ponderousness of speech, with no dis- 
cernible originality or richness of thought. It may have been effec- 
tive once; on more than one occasion in earlier days, the records tell 
us, the House of Commons was so stirred by impassioned speeches 
that adjournment was taken to give members time to recover from 
the overpowering effects of a flight of eloquence. But nowadays the 
number who wants what he says to be listened to will speak briefly 

Members of the House are required by statute to be in attendance unless 
^ante eave of absence on account of ill health or other urgent circumstances, 
ilus means only, however, that they must remain in London and participate in 
parhamemaiy work with reasonable fidelity; most of their time will ordinarily be 
spent in the lobbies in the library, in committee rooms, on the Terrace, at clubs and 
leaters anyw lere but on the benches in the House. Regularity of attendance was 
stimulated somewhat by provision, in 1911, of an annual salary of £400 for members 
ot already in receipt of salaries as ministers, as officers of the House, or as attaches 
household. Although increased in 1937 to £ 600 , the addition did little 
c^^]l K I ^ depreciation in money values since 191 1, and the pay received 

here ^ covers t le added expense which membership entails, leaving most mem- 

whh rhJ/ of supporting their families by going on as best they can 

with their private businesses or professions. / 6 6 / 
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and to the point. He may easily produce more of an impression in 
10 minutes than in two hours; indeed, the surest way to empty the 
benches, and to gain personal unpopularity besides, is to run beyond 
the 20 minutes within which, proverbially, converts to a cause, if 
won at all, are gathered in. Rare indeed in these times is the parlia- 
mentary debater of whom it could be written, as Ben Jonson wrote 
^f Bacon, “the fear of every man who heard him was lest he should 
^ake an end.” ^ 


RESTRICTION OF 
DEBATE 


Early in the history of parliamentary bodies it 
was found necessary to provide ways of bringing 
debate to a close, especially as a means of circum- 
venting the obstructionist tactics of filibustering minorities, i he 
Senate of the United States did, indeed, get along until 20 years ago 
vdthout any formal devices for this purpose, and the British House 
of Lords still does so. As early as 1604, however, the House of Com- 
mons adopted a rule under which a motion that “ the previous ques - 
tion be now pu t,” if carried, caused a vote on the mam question to 
be taken forthwith; and a similar regulation found a place in the first 
set of rules adopted by the national House of Representatives in the 
United States in 1789. In both cases, the “previous-question” rule 
has been found useful, but insufficient. Other rules have been adopted 
empowering the sp eaker to re fuse to entertain a motion which he 
considers dilatory^ the House of Commons forbids a iqember to speak ^ 
more than once (except in committee) on a question,‘and the House 
of Representatives allows a member only one hour for a speech (udth 
certain qualifications in both instances); and both bodies have 
brought into play various special regulations or processes which pass 
under the general name of closure. 

Closure in the House of Commons takes three 

FORMS OF CLOSURE: • • i r • -11 U u -n 

principal forms, lc., simple closure, the guillo- 
tine” (or closure by compartments), and the “kangaroo.” The pre- 
vious-question rule served reasonably well until toward the end of 
the’ nineteenth century. Then, however, it proved insufficient as a 
defense against peculiarly ingenious and persistent obstructionism 


^ It is generally agreed that the House of Lords maintains a higher level of debate 
than the House of Commons. There is more time; there is at least as much abilitj’-; 
and only the leaders participate. A suggestion of Prime Minister Baldwin in 1925 
that the debates of the House of Commons be broadcast by radio met with an 
unfavorable response. Arguments, it was feared, would tend to be addressed to the 
listeners-in rather than to the House itself. On British parliamentar}’^ orator}'^ in 
general, see H. Lucy, Lords and Commoners^ Chap, iv; and on debate in the House 
of Commons, J. Redlich, op. cit., Ill, 51-69, and T. E. May, Treatise on the Law, 
Privileges, Proceedings, and Usage of the House of Commons (13th ed., London, 
1924), Chap. xii. 
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indulged in by the Irish Nationalists, and in i88i the House adopted 
a stronger device which in the following year found a place in the 
standing orders. The Nationalists have disappeared from the scene. 
But the new “urgency” rule, recast in 1888, has been found too use- 
ful to be given up. , “After a question has been proposed,” it reads, 
“a member rising in his place may claim to move 
that the question be now put, and unless it shall 
appear to the chair that such a motion is an abuse of the rules of the 
House, or an infringement of the rights of the minority, the question 
‘that the question be now put’ shall be put forthwith and decided 
without amendment or debate.” 1 Discussion may thus be cut off at 
any time — even while a member is speaking — and a vote precipitated. 
At least 100 members (20 in a standing committee) must, however, 
have voted with the majority in support of the motion. 

,, Closure in this form worked well enough when 

•rlNP.’’: CLOSUK BY **= upon a 

COMPARTMENTS tum, provcd made- 

quate when applied to large, complicated, and 
hotly contested measures. As early as 1887, when a bill of this 
nature relatmg to the administration of justice in Ireland was before 
the House, a more drastic procedure was brought into operation 
under which a motion might be made and carried that at a stipulated 
hour on a stipulated day the presiding officer should put any and all 
questions necessary to end debate on the bill, irrespective of whether 
every part of the measure had by that time been discussed. From the 
point of view of government leaders bent upon securing the passage 
of their bills, this was an effective and useful device; and whereas 
it had been invented purely as an extraordinary remedy to meet a 
particular situation, it was called into play on later occasions and 
tended to become a regular feature of parliamentary practice. The 
drastic nature^ of the procedure, however, won for it the designation 
of guillotine ; and it could hardly have been expected to be popu- 
lar with the rank and file of the members; besides, experience showed 
that it was likely to result in the earlier clauses of a bill beina- consid- 
ered at length and the later ones not at all. Accordingly, when Glad- 
stone’s second home rule bill was before the House in 1893,'^new 
plan was adopted, under which the House agreed in advance upon 
an allotment of time to the various parts of the measure, debate on 
each part being terminated when the appointed time arrwed and a 
\mte thereupon taken on that part. Known sometimes as “closure 
by compartments,” this improved form of guillotine became a regu- 
lar feature of House procedure; and it is interesting to observe that 
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3, “kangaroo” 

CLOSURE 


debate JsJ^re^uently limited on similar lines in the American House 
of Re presentativ es — ^occasionally .in the .Senate, also — by advance 
agreements on the amount of time during which discussion shall be 
allowed to continue on a given bill or part thereof. 

The third form of closure, nicknamed “kan- 
garoo,” has arisen from occasional authorization 
of the speaker (and chairman in committee of 
the whole) to single out (hopping, kangaroo fashion, from proposal 
to proposal) those proffered amendments to a motion or bill which 
he deems most appropriate for discussion; wherei^on those par- 
ticular amendments can be debated and no others. Closure in this 
form was regularized by standing order in 1919. It imposes heavy 
responsibilities on the presiding officer; but it is a tribute to his 
impartiality, and it saves much time.^ 

When debate upon the whole or a portion of a 

VOTES AND DIVISIONS J ^ 1 V' T 

measure ends, a vote is taken, it may or may not 
involve what is technically known as a “division.” The speaker (or 
chairman in committee of the whole) puts the question to be voted on 
and calls for the ayes and noes. He announces the apparent result, 
and if his statement of it is not challenged, the vote is so recorded. If, 
however, there is objection, the order “Clear the lobby” is given, 
electric bells in every portion of the building are set ringing, police- 
men in the corridors shout “Division,” and members troop in from 
smoking room, library, and restaurant, the more leisurely ones being 
urged along by the whips of their party in order that when the pre- 
scribed two-minute period shall have elapsed, the party will be able 
to muster its full strength.'^t the end of the interval, the speaker 
or chairman puts the question a secoi^d time in the same form.*' If, as 
is practically certain to be the case, the announced result is again 
challenged, the chair orders the members to the “division lobbies.” 
KThe ayes pass into a small room at the speaker’s right and the noes 
into a similar one at his left, and all are counted and their votes re- 
corded as they file back to their places in the chamber. The counting 
is done by tellers, four in number, designated by the chairJ^ If the 
government leaders construe the vote as one of “confidence,” two 
government and two opposition whips will be named; otherwise, any 
members may be pressed into service.'i he result having been ascer- 
tained, the tellers advance to the table, bow to the chair in unison, 
and one of those representing the majority announces the outcome. 
The average time consumed is only 15 minutes, as compared with the 

* A. L. Lowell, op. cit., I, Chap, xv; W. R. Anson, Law and Custom of the Con- 
stitution (5th ed.), I, 275-280; J. Redlich, op. cit., I, 133-212. 



226 


GREAT BRITAIN 

30 to 35 minutes required for a roll-call in the American House of 
Representatives. Many divisions are called for and taken, however, 
which serve no purpose except to enable members to show their con- 
stituents that they have been attending faithfully to their parlia- 
mentary duties.^ 

One who wishes to find out what has been said 
RECORDS Parliament on a given subject has at 

his disposal abundant documentary sources of information, chiefly 
^the journals of the two houses and the “Parliamentary Debates.” 
The journal of the House of Lords goes back to 1509; that of the 
PIoLise of Commons to 1547. In earlier times, both of these oflicial 
records v'^ere encumbered — although often enlivened — by accounts 
of striking episodes and by notes on important speeches. In the 
seventeenth century, however, the clerks were forbidden to report 
the debates, and since that time the journals have consisted only of 
formal records of “votes and proceedings,” i.e., of things done rather 
than things said. 'In earlier days, too, reports and papers presented to 
the houses were often included. But these are now published sep- 
arately, becoming part of the vast collection of parliamentary papers 
popularly known as “blue books.” 

For a long time after the House of Commons forbade its clerks 
to take notes on speeches, no records of debates were kept except 
such as were based on unofficial notes taken surreptitiously and pulj- 
lished in defiance or evasion of parliamentary orders. A spirited 
contest over the matter in 1771 opened the way for freer reporting, 
but only in 1877 did the government begin to subsidize a famous 
series of “Debates” issued by the private publishing house of Han- 
sard, and not until 1 909 was the decision reached to displace this pub- 
lication by one of a strictly official character, to be known as “Par- 
liamentary Debates,” and to be prepared by a staff of reporters in 
each house who were not connected with any newspaper or com- 
mercial publisher. Every day’s debates are now reported verbatim, 
and the printed record not only is placed at once in the hands of all 
members, but also is made available in portly volumes for libraries 
and private purchasers.^ 

. ^ G. F. M. Campion, op. cit., 153-158. In the House of Lords, important ques- 
tions arc decided almost invariably by division. When the question is put, the 
contents, i.c., those members who desire to register an affirmative vote, repair to 
the lobby at the right of the throne, the “non-contents,” i.e., those opposed to the 
proposal, take their places in the corresponding lobby at the left, and both groups 
arc counted by tellers appointed by the presiding officer, two clerks also making a 
^ contents and non-contents respectively as they reenter the room. 

■ G. F. AI. Campion, op. cit., 
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PARLIAMENT 


Having thus seen something of the general con- 
ditions under which Parliament carries on its 


BECOMES A 1 ^ II 

work, we turn to examine a little more closely 

LEGISLATURE V . . ... r . . , 

two of Its major activities or functions, i.e., law- 
making and finance. It will be recalled that Parliament originally 


had no power to make laws. That power belonged exclusively to the 
king, and the most that either house, as such, could do was to petition 


the crown for laws of specified character or on stipulated subjects. 
The king complied or refused as he chose; and even when he nomi- 
nally complied, the new law often turned out to be something very 
different from that which had been asked for. This led to demand, ■ 


especially by the House of Commons, for a share in the work of law- 
making; and gradually, as we have seen, the demand was yielded to, 
uhtil at last,.by the fifteenth century, the two houses became (what- 
ever else they were besides) full-fledged legislative bodies, formulat- 
ing and introducing bills, giving these bills successive “readings,” 
referring them to committees, voting on them, and finally sending 
thern to the king, no longer in the form of humble requests, but as 
completed measures to which his full and prompt assent was respect- 
fully requested.^ Long ago it became true that any sort of measure 
upon any conceivable subject might be introduced, and if a sufficient 
number of members of both houses were so minded, enacted into 


law. No measure might become law until it had been submitted to 
both houses; and this is still true, even though under the terms of the 
Parliament Act it is now easy for money bills, and not impossible 
for most other kinds of bills, to be made law without the assent of 


the House of Lords. 


'^As matters now stand, a bill, in the ordinary 
GENERAL ASPECTS course of things, is introduced in one house, put 
OF THE LEGISLATIVE three readings, sent to the other house, 

carried there through the same stages, deposited 
with the House of Lords to await the royal assent,^ and, after having 
been approved, is given its place among the statutes of the realm. 
Bills, as a rule, may be introduced in either house — by a member who 
belongs to the government or by a private, i.e., a non-ministerial, 


^ In theorj'’, of course, it is still from the king that all legislation proceeds, as is 
illustrated by the enacting clause with which every public non-financial parlia- 
mentary statute begins: “Be it enacted by the King’s most Excellent Majestj^ by and 
with the advice and consent of the Lords Spiritual and Temporal and Commons, in 
this present Parliament assembled, and by the authority of the same, as follows ...” 
For the corresponding formula used in finance measures, see J. Redlich, op. cit., 
II, 254, note. 

■ Except that money bills, after having their inning in the House of Lords, return ^ 
to the custody of the House of Commons, , 
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member. Certain classes of measures, however, may be introduced 
first in only a given house, e.g., money bills in the House of Com- 
mons and judicial bills in the House of Lords. Furthermore, as we 
shall see, the leadership and control of the ministers have come to 
be such that both the number and importance of private members’ 
bills have been reduced to minor proportions; while the chances that 
such bills will be passed, in case they deal with large or controversial 
matters, have almost completely vanished.^ The procedure of the 
two chambers upon bills is broadly the same, although the more 
leisurely upper house has a more elastic method of doing business 
than the overworked popular branch. 

The process of converting a public bill, whether introduced byv' 
a ministerial or by a private member, into an act of Parliament is 
long and intricate; usually it is spread over several weeks, or even 
months — occasionally, indeed, years, although in the latter case the 
bill will have to be introduced afresh at least a time or two in order 
to be kept alive.^ The numerous stages that must be gone through 
have been found useful either as devices of convenience or as safe- 
guards against hasty and ill-considered action. Some of them, to be 
sure, have become mere formalities, involving neither debate nor 
vote, and the process is decidedly more expeditious than it once was. 
On the whole, the work of law-making is, however, still slow, and, 
as will be pointed out, much thought continues to be given to modes 
of speeding it up, or at all events relieving the House of Commons 
of the excessive pressure of business under which, as every one agreeSj 
it still labors. 


BILL DRAFTING drawingup, or 

drafting, of the bill itself. If it is a private 
member s measure, it is drafted by its sponsor, or by anyone whom 
he may employ for the purpose. If it is a government bill, it is pre- 
pared by skilled public draftsmen in the office of the Parliamentary 
Counsel to the Treasury lawyers expert in the quaint and often 
prolix legal verbiage which custom, unmindful of the patience and 

' See p. 261 below. 

= By suspending the standing orders of both houses, it is, however, possible, in 
gra\ c emergenp' to cam’- a measure through all of its stages within a single day. 
1 he Defense of the Realm Act of 1914, a Gold Standard (Amending) Act of 1931, 
and an Emergency Powers Act of 1939 were made law in this fashiom 

with the mitiyion of legislation, it is to be observed that, in con- 
in V I congressional and other legislative committees, committees 

^ Parliament do not themselves work out and introduce bills. By ex- 
u C Government of India Bill of 1935 (see p. 381 below) 

noHriif ^ committee of the ttvo houses in which practically all 

men s were represented. Joint committees are only very rarely set up 
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convenience of the man in the street^ still requires to be employed.^ 
Being, in this case, a measure on whose fate the fortunes of cabinet 
and of party may depend, great care will be taken with not only its 
form but also its content. VThe minister in whose province it falls, 
or who for some other reason has been assigned the task, first prepares 
a rough outline, showing the main features of the project. Then 
"the cabin et (vdiiclf very likely has already discussed the general 
subject) scrutinizes the plan and makes such changes as it likes — or 
as conference with local authorities, civil servants, or indeed with 
informed and interested individuals, groups, or organizations outside 
of government circles, shoAvs to be desirable. Gradually the crude 
sketch is elaborated into a fairly exact statement of p6ints_and ^prin- 
ciples.'*' Then the official draftsmen are called in to work up the 
measure in detail, using the written memoranda that have been 
handed them, but also conferring almost daily with the ministers. 
Finally — after an interval of perhaps two or three months — the bill 
comes back into the hands of the cabinetjn full array of numbered 
clauses' sections, and sub-sections, ready to be carried to Parliament 
and started on its hazardous journey. The expert service of the 
Parliamentary Counsel is, of course, designed to ensur'e that bills 
will be so drawn as to mean precisely what their sponsors want them 
to mean, and nothing else; and the end is so well attained that Eng- 
lish statutes — in contrast too commonly Avith statutes in America, 
notwithstanding assistance rendered by numerous bill-drafting bu- 
reaus — rank exceptionally high in orderliness and clearness. Despite 
all precautions, however, bills as they finally emerge from the rough 
and tumble of debate are, on account of amendments hastily inserted, 
sometimes considerably less clear than when presented at the clerk’s 
table.- 


nOW BILLS ARE 
INTRODUCED 


The procedure of getting bills before the House 
of Commons is not as complicated as it used to 
be. U ntil 1 002, it was necessary, in. order to 
introduce a bill, to ask and obtain leave. Nowadays, all that the mem- 
ber needs to dd'is fb'g ive notice of his intention to bring in a bill, 
andr^ffien'calle'd upon by the speaker, to present his bill at the clerk’s 
table ^Hthout any ceremony. Thejtitle_of ..the. bill is read aloud -by 
the clerk— and the initial stage, i.e., “first reading,” is over. The bill 

^ Parliamentary counsel for this purpose was first provided in connection with 
the Home Office in 1837. The present connection with the Treasury dates from 


1869. 

“ C. llbert, Legislative Methods and Forms (London, 1901), 77-79, and The 
Mechanics of Law-Making (New York, 1914), Chaps, i, iv-vi. The author of these 


books was for many years one of three officials in the Treasury known, respectively, 
as the first, second, and third “parliamentary counsel.” 
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is then printed and placed on the proper calendar to await its turn 
to be called upyOccasionally, however, a minister, introducing an 
important measure, makes a brief explanation of it, one equally short 
speech in criticism being allowed the other side.'^And once in a while 
a minister reverts to earlier usage by asking leave to introduce, 
thereby gaining an opportunity to make a long speech both explain- 
ing and defending the bill’s contents. Considerable debate may fol- 
low; and of course the Elouse must vote whether to grant or with- 
hold the desired permission. 


SECOND READING 


On a day fixed in advance by an order of the 
House, the introducer of the bill moves that it 


\ “be now read a second time”; and it is at this point that the battle 
between friends and foes of the measure really begins. The former 
explain and defend it in lengthy speeches; the latter criticize and 
attack it, usually ending by moving a hostile amendment. Some- 
times the amendment states specific reasons why the second reading 
should not be proceeded with, but more frequently — employing 
what has come to be accepted as the most courteous method of dis- 
missing a bill from further consideration — it runs simply, “that this 
bill be read a second time this day six months,” or some other time 
at which the House is expected not to be in session. The debate on 
second reading is confined to the bill’s aims, principles, and larger 
provisions. There is no point to discussing details until it appears 
whether the House is minded to enact any legislation of the kind 
at all, and any member who at this stage enters into the minutiae of 
the measure further than is necessary to a consideration of its prin- 
ciples will be admonished or stopped by the chair. The debate ended, 
the motion is put. If the opposition prevails, the bill perishes; and 
while government bills almost always come through (failure to do 
so, being a government defeat, would quite possibly upset the min- 
istry), the mortality of private members’ bills at this stake is very 
great. A bill which passes second reading is “committed,” bringing 
it up against another and still higher hurdle. 

COMMITTEE STAGE ^ the bill would normally have gone 

to committee of the whole.^ Nowadays it goes 
there if it is a money bill or a bill confirming a provisional order, or 
if, on grounds of its importance or controversial nature, the ministers(<^9 
so request and the House so directs; otherwise it goes to one of the 
five standing committees as directed by the speaker.^ In any case, 
t le opposition will have rushed in a number of amendments designed 
to rnake the measure something different from what was intended 
y Its authors and to force them into a position where they will 
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either have to accept a modified bill that they do not like or withdraw 
their proposal from further consideration. Committee stage is, of 
course, the time for discussion of the bill in all its details, and one 
will not be surprised to learn that such discussion — interspersed, of 
course, with much business of other kinds — frequently occupies 
weeks, and even months. After second reading, a bill may, indeed, 1 
be referred to a select committee. This does not happen often, but 
when It does, a step is added to the process; for, after being returned 
by the select committee the measure goes, as it would haye in any 
case, to the committee of the whole or to one of the standing com- 
mittees. Eventually the bill — unless in the meantime Muthdrawn — ^is 
re ported ba ckj:o„the .House, amended or . otherwise. If reported by 
a ^stan ding. committee, or in amended form by the committee of the 
whole, it is con^dere.d by the House afresh and in some detail; other- 
wise the “report stage” is a mere_fprmality. 

Finally comes the “third reading-.” Although the 

THIRD READING r r' ..I l 'll 1 U F ° n 

rate or the bill has by now been pretty well 
settled and little can be said that has not been said before — perhaps 
a dozen times — the opposition is reluctant to give up, and a set debate 
ensues in which the principles of the bill are once more attacked 
and defended. No further changes, however, except of a purely 
verbal character, can be made; the bill as it stands (unless sent back 
to committee) muspeither.be,.adopted or rejected. The speaker puts 
the motion “that this bill be now read the third time”; the division is 
taken; and the result is announced. 

If successful, the bill then goes to the House of 
Lords. Formerly, ministers or other members 
whose bills had passed the Commons carried 
them personally to the upper house, j^ten at the head of a sort of 
triumphal procession of supporters.'^But since 1855 method 
has been for the clerk of the one house to carry the measure to the 
bar of the other and there deliver it. What follows need not be 
related' because, as has been observed, procedure in the Lords is not 
materially different from that in the Commons except in being 
simpler and, as a rule, speedier — mainly because the burden of re- 
sponsibility for what is done rests more lightly upon the second 
chamber. '^f ter being read twice, measures are commonly consid- 
ered in committee of the whole, referred to the standing committee 
for textual revision, reported back, and thereupon adopted or 
rejected. 

A bill ■'vluch originated in tl^ House of Commons is returned 
there from the House of Lords, and vice versa, whether or not it has 


THE BILL IN THE 
HOUSE OF LORDS 



GREAT BRITAIN 


S 


232 


been agreed to. If amendments have been added, the originating 
house may accept them, in which case the measure becomes law upon 
receiving the royal assent. But it may also, of 
ADJUSTMENT OF DIF- (.Qurse, rejcct them; and if both houses stand 
FERENCEs BETWEEN ground, the bill fails. '^wo ways of over- 
coming disagreement have at times been resorted 


to with success. One is a conference between representatives of the 
two houses; the other is an exchange of written messages. A con- 
ference is a meeting of members, known as “managers,” appointed 
by their respective houses — by “ancient rule,” twice as many from 
the Commons as from the Lords. If it is designated a “free confer- 
ence,” the managers on behalf of the dissentient house present the 
reasons for their disagreement, and each group tries to bring the 
other around to its way of thinking, or at all events to hit upon a 
mode of getting the houses into agreement. If the conference is not 
“free,” the statement of reasons is presented, but no argument is used 
or comment made. 


Far, however, from establishing itself as an indispensable feature 
of parliamentary life, as has the somewhat similar conference com- 
mittee in the procedure of the American Congress^the British con- 
ference has practically become obsolete. There has not been a free 
conference since 1836; and as long ago as 1 85 1 the houses, by resolu- 
tion, decided to receive reasons f<3r disagreement, or for insistence 
on amendments, in the form of messages, unless one house or the 
other should demand a conference.'^o far as formal action goes, 
the method employed nowadays to bring the houses together is, 
therefore, the written message, drawn up by a committee of the 
house which sends it, and delivered by the clerk of one house to the 
corresponding official of the other. A message will normally^ entail 
a reply; and the exchange may be continued indefinitel)?v^racti- 
cally, however, any adjustments that are reached are likely to flow, 
not from this rather stilted procedure, but from informal discussion 
among the party leaders. The cabinet, indeed, composed as it is of 
members^drawn from both houses, may be regarded as, potentially, 
a ^rt of fr^ conference, always available as an aid in ironing out 
differences. Since 1911, it has been' possible, of course, for legisla- 
tion to be enacted ydthout agreement between the two houses at all 
-—financial legislation by a very easy, and other legislation by a 
longer and more difficult, process. Experience indicates, ho\vever, 
that law-making in this fashion will be rare, and that normally the 
two houses must be brought into agreement on a bill, else the proposal 
rails. Recognizing this, and convinced that existing methods of over- 
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coming differences are inadequate, the Conference on the Reform 
of the Second Chamber, presided over by Lord Bryce, recom- 
mended in its report of 1918 that the old method of the free con- 
ference be revived. 

'^The houses having finally passed a bill in iden- 

THE ROYAL ASSENT i r It 1 ® • i i 

tical form, all that remains is the royal assent — 
indirectly and perfunctorily given, to be sure, but yet indispensable. 
The^vereign may, if he likes, convey it in person. But the thing is 
now actually done differently, in a manner which Sir "Courtenay 
Ilbert describes vividly as follows: “The assent is given periodically 
to batches of bills, as they are passed, the largest batch being usually 
at the end of the session. The ceremonial observed dates from Plan- 
tagenet times, and talces place in the House of Lords. The king is 
represented by lords commissioners, who sit in front of the throne, 
on a row of arm-chairs, arrayed in scarlet robes and little cocked 
hats. ... At the bar of the House stands the speaker of the House 
of Commons, who has been summoned from that House. Behind 
him stand such members of the House of Commons as have followed 
him through the lobbies. A clerk of the House of Lords reads out, 
in a sonorous voice, the commission which authorizes the assent to 
be given. The clerk of the crown at one side of the table reads our 
the title of each bill. The clerk of the parliaments on the other side, 
making profound obeisances, pronounces the Norman-French for- 
mula by which the king’s assent is signified: ‘Little Peddlington Elec- 
tricity Supply Act. Le Roy le veult.’ Between the two voices six 
centuries lie.” ^ 

Formerly, acts of Parliament were proclaimed by the sheriffs in 
the counties, but nowadays they are not officially announced to the 
public in any way whatsoeverJ'^wo copies of each measure are 
printed on special vellum, one to be preserved in the Rolls of Par- 
liament, kept in the Victoria ToAver, the other to be deposited in the 
Public Record Office. The dutiful subject is presumed to know the 
law, and ignorance of it cannot be pleaded as an excuse for violation. 
But he is left to find out what it is as best he can.- 

^ 'ParUavient, 75-76. 

- The procedure of the House of Commons on public bills of a non-financial 
nature is described briefly in G. F. M. Campion, op. cit., Chap, vi; A. L. Lowell, 
op. cit., I, Chaps, xiii, xvii, xix; W. R. Anson, op. cit. (5th ed.), I, 267-280; J. Redlich, 
op.- cit., Ill, 85-112; and T. E. Alay, op. cit. (i3ch ed.). Chap. xv. May’s work, 
periodically brought up to date in successive editions, is the standard guide to the 
whole subject of British parliamentary procedure, but is lacking in the richly his- 
torical treatment to be found in Redlich. C. Ilbert, Legislative Methods and Forms 
and The Mechanics of Law-Making cover the subject fully and expertly. A. V. 
Dicey, Lecttires on the Relation between Law and Public Opinion in England dur- 
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PRIVATE BILLS 


Reserving procedure on money bills to be dealt 
with in the next chapter, something may be said, 
in closing the present survey about the ha ndling of p riva te bills^and 
provi^qiml orders. As defined in the House of Commons “Manual,” 
.^a private bill is one whose object is “to alter the law relating to some 
particular locality, or to confer rights on or relieve from liability , 
some particular person or body of persons.” The object may be to 
grant a pension or privilege to an individual, but far more frequently 
it is to empower a municipality or private corporation to build or 
extenTalrailroad, construct a tramway, erect a gas plant, lay out a 
cemetery, dig a canal, or engage in some other enterprise which by 
its nature involves limitation upon or interference with public or 
private (usually property) rights. In the United States, these matters 
— relating mainly, it will be observed, to franchises — are almost 
entirely in the control of the state legislatures or of subsidiary bodies 
like city councils. But in Britain, where there is nothing correspond- 
ing to our states, the national government has sole jurisdiction.- 

Every private bill must go through tlie same 

HOW CONSIDERED — O ... 

stages in the two houses as a public bill. Wliereas, 
however, a public^ill can be. introduced in either house without any 
preli minary proceedings beyond the mere planning of the bill itself, 
a private bill can be presented only in pursuance of ( i ) a petition 
file^witlTah official of each house known as “examiner of petitions 
for private bills,” and widi the government department having most 
to do with matters of the kind involved, and (2) notification of all 
owners or occupiers of land required, and of any and all other per- 
sons whose interests are likely to be directly affected. Furthermore, 
there iHn each house a special type of committee for the handling 
of bills of this nature — at any rate, all that encounter opposition.^ 
y A privatenn committee in the Commons consists of four members, 
and in the Lords five; and as many such committees are set up dur- 
ing a session as the volume of business requires.vfis a rule, each com- 
mittee receives a considerable batch of bills; and inasmuch as the 
inquiry on each proposal takes on the character of a quasi- judicial 


ing the Nineteenth Century (London, 1905), is an illuminating historical and 
philosophical survey. 

It is significant that a recent leader of the Labor part}”- (which has had little to 
do with developing the rules and usages of Parliament) is, on the whole, satisfied 
with present procedure. “It,” he says, “has achieved a very difficult thing— that of 
giving die Government of the day the power to get through its business, while 
preserving to the Opposition a full opportunity of discussing legislation and criticiz- 
ing^ ^ministration.” C. R. Attlee, The Labor Party in Perspective, 170. 

, referred, as a matter of form, to a committee on unop- 
posed bills, ‘ 
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proceeding, with counsel and witnesses to be heard, service on the 
committees (compulsory under the rules) is a heavy drain on a 
member’s time and energy, without compensating opportunity for 
personal distinction. 'Bills reported favorably are practically certain 
to be passed without discussion by the house receiving the report, 
and thereupon sent to the other branch. 


ADVANTAGES AND 
DISADVANTAGES 


The British method of handling private bills has 
two great merits. In the first place, even though 
it burdens members with much exacting commit- 


tee work, it greatly economizes the time of the houses themselves. 


In American legislatures, as also in the French and other Continental 


parliaments, all such bills are dealt with under precisely the same 
procedure as public bills. Any member may introduce as many of 


them as he likes, and they simply take their chances along with bills 
of other sorts, often interfering with proper consideration of major 


public measures, yet with no guarantee that they will themselves 


receive the attention due them o^-hat those of them that reach pas- 
sage will be the most worthy second point is that private-bill 
legislation, under the British system, is keprentirely., outside the realm 
of par_^^poIitics. Ministers bear no responsibility for it, and rarely 
take any part in it, except as they may pass administratively upon 
proposals brought to the attention of their departments. In Parlia- 
ment, Conservatives and Laborites are not sent into the division lob- 


bies on the question of whether the London and Northwestern Rail- 
way shall be permitted to build some new trackage or the borough 
of Bury St. Edmunds shall be empowered to operate a gas plant. 
The whole procedure is based on the sensible idea that the thing to 
do is to secure careful, dispassionate, non-partisan examination of 
every project and to let the decision be reached, in effect, by those 
who have heard the evidence and consulted with the experts^^The 
one objection heard is that the method is expensive for both pro- 
moters and opponents of bills; and it is true that in order to get a 
private bill through — or to defeat one — it is often necessary to hire 
highly paid counsel, to take care of the travelling expenses of nu- 
merous witnesses, and to incur other costs, including a fee which is 
exacted whenever a private bill is introduced. It may usually be 
assumed, however, that the privilege sought it worth being paid for; 
otherwise it would not be sought. At all events, the advantages in 
other respects undoubtedly overbalance the defect mentioned; if it 
be one.^ 


' The standard treatise on the subject, though old, is F. Clifford, A History of 
Private Bill Legislation, 2 vols. (London, 1885-87). Briefer discussion will be found 
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\Vhen, hoM'Cvcr, a municipality M^ants to extend 
CONFIRMATION OF ^ ttamway system or erect a hospital, it docs not 
PROVISIONAL ORDERS [uj-q dircctly to Parliament for 

authorization. In many general statutes dealing with public health, 
transportation, poor relief, education, finance, and similar subjects, 
'' Parliament has conferred upon the appropriate government depart- 
ment at London, or in some instances upon a suitable local authority, 
power to issue “orders” automatically extending specified amounts 
and kinds of authority to both municipalities and private corpora- 
tions.'^ot only that, but sucli departments and local authorities may 
anticipate future action of Parliament by issuing “prmdsional or- 
ders,” i.e., orders whose ultimate validity is contingent upon subse- 
quent parliamentary confirmation. Adore and more use is, indeed, 
being made of such orders. '^he petitioning individual or body gains 
by not being held up while awaiting parliamentary action, and Par- 
liament gains, in time and labor, by placing the burden of investiga- 
tion and tentative decision upon the government department. Pro- 
visional orders that have been issued by the departments arc grouped 
each year into a series of “provisional orders confinnation bills,” 
which commonly go through with no opposition, ai^ therefore no 
debate, just as in the case of unopposed private bills. Should oppo- 
sition develop, a bill to confirm must go to a special committee; and 
the houses may end by refusing assent to a grant which a department 
has provisionally made. Refusal, and even opposition, is, however, 
rare; and the increasing use of orders has, by appreciably lessening 
the number of private bills to be considered, contributed by so much 
to a solution of the urgent problem of saving the time, especially 
of the members of the House of Commons, for consideration of bills 
of public, nation-wide interest.^ 


in G. F. iM. Campion, op. cit., Chap, ix; A. L. Lowell, op. cit., I, Chap, xx; C. 11 - 
bert. The Mechanics of Law-Making, 131-149; and T. E. May, op. cit. (13th cd.). 
Chaps, xxvi-xxix. 

^ T. E. May, op. cit. (13th ed.). Chap, x.xxi. The adoption of something lilce the 
British system of provisional orders is advocated in R. Luce, Congress— Ati Explana- 
tion, 143-147, as a means of relieving Congress (which is flooded with “special”— 
largely pension— bills) and other legislatures of a portion of their present burden 
of business. 



CHAPTER XIII 

Fmiiament at Work: Finance 


inp^HE principal means by which Parliament mounted to its mod- 
j[ ern position of supremacy was the power of the purse; and to 
this hard-Avon possession it still resolutely clings. To be sure, the 
initiation of financial policy, the preparation of financial measures, 
and the administration or supervision of financial activities, national 


PARLIAMENTARY 
CONTROL OVER 
FINANCE 


and local, fall to the crown, acting through the 
cabinet and, in particular, the Treasury. To be 
sure, too, one branch of Parliament, i.e., the 
House of Lords, has lost all genuine power in 


financial legislation, for purposes of which “Parliament” has come 
to mean only “House of Commons.” ^ After the ministers, however, 
have prepared financial plans for a year, they are at the end of their 
tether — so far as those plans are concerned — until Parliament acts. 
Independently, they cannot rax, borrow, or spend. 

'^Four.maia.tljingsJt therefore falls to Parliament 
FOUR MAIN PHASES ( I ) to determine — invariably on lines rec- 


ommended by the ministers — the sources from which, and the con- 
ditions under which, the national revenues shall be raised; (2) to 


grant the money estimated by the ministers to be necessary to carry 
on the government, and to appropriate these grants to particular 
ends; (3) to inquire into and criticize the ways in which the funds 
are actually spent; and (4) to see that the accounts of the spending 
authorities are examined and properly audited. No taxes may be laid 
AATthout e.xpress parliamentary sanction, and no public money may 
be spent without similar authority, conferred either in annual or 
other formal appropriation acts or in permanent statutes. Further- 
more, ministers are continuously subject to questioning on the floor 
of Parliament concerning the use of public money under their direc- 
tion; and the accounts of the spending departments and officers are r 
audited minutely~not only by the Comptroller and Auditor-;'.^ 


Me is to be recalled, however, that no money bill can become law' until the,,;* 
House of Lords has been allowed a month’s time in which to act upon it, and>that 
any such bill, even if consented to by only the House of Commons, becomes an 
“act of Parliament” just as truly as if passed in both branches. 
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General, who to all intents and purposes is a servant of Parliament, 
but also by a full-powered, non-partisan parliamentary committee 
(the committee on public accounts), under a chairman drawn from 
the opposition. 

Such are the basic conditions under which the power of the purse 
is now wielded at Westminster; and our concern in the present chap- 
ter is to see how Parliament goes about voting taxes and expendi- 
tures, i.e,, th e metho ds of financial, as distinguished from other, legis- 
latiom To do this, it will be best to trace the oHef of procedure 
(including the preliminary work of the Treasury) first for appro- 
priation bills and afterwards for bills designed to raise revenue. 

expenditures first because that is what 
EXPENDITURF govemmcnt itself does; certainly it is not 

illogical to find out what is going to be spent 
before trying to decide how much money to raise and how to go 
about raising it.G The first step, then, in making financial arrange- 
ment for a given fiscal year is to prepare the estima tes of expendi- 
ng'^ Parliament, however, asTveTiave seen, does not have to 'make 
fresh provision for all expenditures every twelve months. (Outlays 
for support of the royal establishment, the salaries and pensions of 
judges, interest on the national debt, the public expense of conduct- 
ing parliamentary elections, and other ConspIidated.Fund services or 
charges, while initially authorized and at all times alterable by Par- 
liament, go on from year to year until changed by new enactment; ^ 
and this takes care of c^siderably more than one-third of the annual 
national disbursement.) The estim ates of which we are here speaking 
are, rather, f or the “supply services” — the^army, navy, air force, .and. 
civn_s^yice proy^ion for which is made for bpiBAJPgle ye ar at a 
TPS:- outlays which, in amount if not in general pur- 

pose, are matters of discretion, or poli^, and hence are, and should 
e, su ject to frequent readjustment. Ev^tyj:e,questJ[orLarL.apprp- 
prj^iop. It should be noted, is required t o be submitted to Parliamen t 
T-~~2PIL2i^LP.£Stimate,’' le., a _ written s tatement-shnwing pre- 
cise y . aqyymuch money is expected to be-neededTorLa_designated 

purp^, togetherv^i a request that the stipulated sum.be granted 
toryhe purpose specified. " ' ^ 

corDlnrio^mnr®^’ is not the method in private finance; a prudent individual or 
be w hc expenditures only after finding how much there will 

nLdcd (Sn of raising whatever amounts will be 

hm 4 tr LvL nW can safely pltn outlays first. Even they, 

that sufficient fundc revise expenditure estimates downward when it appears 

= sTe p 99 abovt expediently. 
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HOW PREPARED 


How are th^ estimates got ready for Parliament’s 
attention? First of all, m atters of genera l policy 
that might entail large changes of expenditure, e.g., a housing pro- 
gram, an increase of the army, a naval base at Singapore, are thresh ed 
out in conference s between the officers of the Treasury and repre- 
s entatives of th e .departments concerned, and also, in the case o f 
m atters as important as those mentioned, in cabinet discu ssions . The 
departments thus get a reasonably definite idea of how far the Treas- 
ury is willing to go in support of their projects, and of what outlays 
can be planned without risk of cabinet disapproval.'T^n October r 
preceding the fiscal year for which the estimates are to be prepared 
(beginning the following April i), the Treasury sends a circular 
letter to all officials responsible for estimates requesting them to make 
up and submit estimates of the expenses of their departments, offices, 
or services during the coming year.^ All are asked to plan as eco- 
nomically as possible, and, in particular, not to adopt the easy method 
of simpl)'- taking the estimates of the past year as the starting point 
for those of the next. The responsible officers of the departments 
thereupon set their staffs to compiling and entering figures, using 
forms sent out from th^Treasury on which comparative data have 
already been entered. At all stages of the work, close contact is 
maintained with the Chancellor of the Exchequer and other Treas- 
ury officials: the rules, indeed, require that, in so 

TREASURY CONTROL r ’ui JJV • • ..1 

far as possible, additions, omissions, or other 
alterations of the existing arrangements shall be referred to the Treas- 
ury before the departmental proposals as a whole are formally pre- 
sented. 'Af the Treasury demurs, the department may carry a 
proposal to the cabinet. But such appeals are rarely made unless the 
question is one of exceptional importance; and there is a strong 
presumption that the cabinet — which, as a matter of fact, never itself 
considers the estimates for a given year in their totality — will back 
up the Treasury in any position that it takes. The result is, as one 
writer puts it, that the estimates, when finally submitted by the 
departments, “represent little more than the statement of proposals 
that have already been agreed upon between the various submitting 
departments and the Treasury.” ^x-The sum total of these estimates 
as finally approved by the Treasury, added to the amounts required 
for Consolidated Fund services, gives the expenditure which will 
have to be met out of the revenue for the year if no deficit is to be 

’ For a specimen letter, see N. L. Hill and H. W, Stoke, op. cit., 162-165. 

" W. F. Willoughby et al., Financial Administration of Great Britain (New York, 
1917), 61. It must nor be inferred, however, that the Treasury’s role is an easy one. 
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incurred — and if no unanticipated demands arise. Ordinarily, all 
estimates of expenditure, in complete form, are in the Treasury’s 
hands by January 15; whereupon the estimates clerk, making sure 
that there is nothing in them which the Treasury has not approved, 
has them printed in five huge quarto volumes. 

r No request or proposal looking to a charge upon the public rev- 
^ enue will be received or given attention in Parliament unless the 
outlay is^sked for or supported by the crown, which in effect means 
vthe Treasury .'^First adopted by th^House of Commons in 1 706, and 
made a standing order in 1713/ this rule totally prevents private 
members from introducing appropriation bills or resolutions, f.e., 
fr om moving that a spe ci fic sun i^ e granted for a specific pu r p ose — 
•/although it is not construed to prohibit non-ministerial resolutions 
favoring or opposing some specified kind of expenditure in principle; 
and it prevents most of the evils long associated in the United States 
with the congressional “pork-barrel.” ^ The House of Commons can 
determine the amount of money that will be granted and the sources 
from which the money shall be drawn. But it has denied itself the 
privilege of deciding whether any money shall be granted at all, 
unless the proposal for a grant is endorsed by the crown. 

Parliament opens a new session at the ^nd of 
January or the beginning of February, and as a 
rule the estimates of expenditure are presented 
,/to the House of Commons during the first two 
weeks thereafter the estimates for the civil service by the Financial 
Secretary to the Treasury, those for the army, the navy, and the air 
force by the Secretary of State for War, the First Lord of the Admi- 
ralty, and the Minister for Air, respectively. On an early day, agreed 
upon at the beginning of the session, the House resolves itself into 
committee of supply, which, as has been explained, is a committee 
of the whole, sitting under the presidency of the chairman of com- 
mittees or his deputy; and after this committee has indulged in a brief 

^ Standing Order 66 The rule reads as follows: “This House will receive no 
petition for any sum relating to public service, or proceed upon any motion for a 
grant or charge upon the public revenue, whether payable out of the Consolidated 
fund or out of money to be provided by Parliament, imless recommended from the 
Prafice, the rule is applied also to proposals for taxation. 

1 here is, of course, nothing to prevent a private member from bringing such 
pressure to bear as he can upon a minister or department to propose, and upon the 
endorse, some item of expenditure from which his constituents will 
to ^ V' 5s done. Once the estimates have gone 

reasons opportunity ceases. This is one of the 

minste>- ^ on the lines familiar in America, is hardly known at West- 


CONSIDERATION BY 
THE HOUSE OF 
COMMONS 
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preliminary debate on “grievances” — a debate which once was im- 
portant, but now is meaningless, since Parliament holds the remedy 
for grievances in its own hands— ^he estimates are taken up for such 
scrutiny as time permits, and vdth a view to the adoption of resol u- 
ti ons which can be r eported back to the House as bases for apprqpria- 
tion bill s. 'ti)nly 20 days are allowed for the purpose, scattered 
throughout the session,^ and under the present rules this business is 
made the first order of the day on Thursdays of successive weeks. 

„ „ The estimates are considered in separate groups 

VOTES ON ACCOUNT _ j c. » • ° j 

termed votes — ^some 150 m all — correspond- 
ing as closely as possible to distinct services, and divided into sub- 
heads and items to facilitate rapid scrutiny and definite discussion.- 
Tiach “vote” becomes the basis of a “r esolution o f supply.” which is 
adopted in committee and duly reported to the House. There is not 
time to consider all of the votes before April i ; and yet the govern- 
ment must have authority by that date to spend something under 
practically every vote.^vAccordingly, the first thing done is to pass 
resolutions, i.e., “votes on account,” giving the government provi- 
sional authority to spehd^a limited sum under every vote, without 
committing Par liament ultimately, to grant the total amount- asked 
Jpr.. In this way, the government finds itself on April i armed with 
provisional authority to spend on the supply services sums sufficient 
to last until about the following August, when the session will end. - 
'^Legally, the authority is strictly provisfonal; no appropriations, in 
the proper sense of the word, have yet been made, and the resolu- 
tions that have been passed will have no validity beyond the end of 
the session. 

Furthermore, this authority to spend does not of itself carry 
authority actually to draw the money from the Consolidated Fund. 
''This particular authority comes by virtue of resolutions passed in 
another committee of the whole, known as the committee of ways 
and.means, whose function is two-fold: (i) to authorize issues from 
the Consolidated Fund, and (2) to consider proposals for raising 
money, whether by taxes or by loans. At an early stage of the session, 
the House begins to sit from time to time also as committee of ways 
and means; and by April i, when the government must begin to 
■ draw upon the Exchequer for the expenses of the new fiscal year, 

^ Three “allotted” days, however, may be added by vote of the House, with 
consent of the government. 

° On the character and form of the estimates, see W. F. Willoughby et al., as 
cited, Chap. iv. 

“ Unused portions of grants lapse on March 3 1 and are applied to reduction of 
the national debt. 
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this committee has reported to the House resolutions “granting ways 
and means” (including provisions for necessary temporary borrow- 
in^which have been incorporated in a bill and passed as a Consoli- 
dated Fund (No. i) Act. The “ways and means” thus granted 
always equal the total of the votes of supply thus far provisionally 
adopted, plus any supplementary votes that may have become neces- 
sary for the expiring year and any excess votes for the previous 
year. 

'Accordingly, the government enters upon the 
THE APPROPRIATIONS yg^j. (j) expenditures authorized in 

COMPLETED amounts adequate — barring the unexpected — to 

carry the services up to August, and (2) access to funds sufficient 
to last to approximately the same date.'^t remains to fill out the fiscal 
schedule, so to speak, and make it definitive for the entire year. And 
to this task the committee of supply, the committee of ways and 
means, and finally the House as such, devote themselves from time 
to time throughout the remainder of the session!^ In the case of esti- 
mates of expenditure, it is simply a matter of pursuing consideration 
of them so much farther as may be necessary in order to fix the final 
and exact amounts to be allowed.'A^ne or two more Consolidated 
Fund acts are likely to be passed, between April and August, giving 
the government further access to funds; and at the very end of the 
session,^ter ways and means for the year have been definitely deter- 
mined, all such measures enacted up to that time are gathered into 
a general Consolidated Fund (Appropriation) Act, com monl y 
knovm simply as the Appropriation Act, u^hich ( i ) prescribes the 
appropriation of all sums carried by the votes in supply, and (2) j 
authorizes the issue of a sum from the Exchequer equal to the total j 
of these votes and gives the Treasury temporary borrowing powers i 
up to the whole of the amount. Standing Order 15 requires that • 
consideration of the estimates of supply be completed not later than 
August 5. 

N/At no time while these estimates are under consideration can a 
private member move an increase in a vote, for to do so would violate 
the rule which requires all proposals for expenditure to come from 
the crown. He may, however, make such a proposal indirectly 
by moving to suggest to the government the substitution of a larger 
figure; and he may directly move a reduction. The committee of 
supply can vote a grant asked of it in full, reduce it, or refuse it 
altogether. It cannot increase it, annex a condition, or alter its des- 
tination; although it may be able to induce the government to sub- 
stitute a revised estimate. As a rule, most of the committee’s limited 
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time is consumed on a few ‘Voi-pc ” -t , 

All this, however, tells only a part of the story 
ot how arrangements for a coming fiscal year are 

reach the Treasury m their matured form, they are not unlikelv to 

nallir n t- 1 ^ It will not admit of such charges as were orim- 

respoiSbie "e™ ■ ' “i the Treasury®k 

expStur^ f,,HeT7 completely than for estimates of 

Treasui “iti f i^vi’ 1™? 'f' the handiwork of the 

ar«t wor o 5 ;i the mulrfold and scattered spending offices 

ments ta ffie Tr “"’ing ycer, the revenue depart- 
ed Dost revenue, 

amount tl making the best guesses that they can as to the 

dutks “iatl T t- “w"; ''■•«■’ the income tax, stamp 

AvSenHs f (‘"hentance taxes), the postal service, rents, 

Sll of f ,tf."'ht>t not, will yield, and the Chan^ 

sni;i ^ E^chequer and Ins assistants are balancing off pro- 

bv whicI.°“'?°-"®“"“ Pt^P'tttive income and working out plans 
uhich, if given parliamentary approval, ends can probably be 

will wiii h" ' ’ ^ P™'"^ to exLd 

cahiLil ^ f qmred, the Chancellor (in consultation with the 

S eTn tr^hT-* *t tecommend a lowering of the income tax, 

lomihmiv, I'T '"T’" f'tcgcthcr, But if, as is much 
more likely to be the case, the outgo promises to mount higher than 

the inconie, even after all feasible economies have been determined 

nrnhi/ necessary to decide what existing taxes shall be 

pushed upward, and how far, and what new imposts, if any, shall be 
• in reaching these decisions, the ministers may be actuated of 
course, not alone by a desire to raise more money, but also by a 
purpose to shift the tax burden in this direction or that, in the inter- 
est of social or economic changes which they have at heart. Indeed 
the whole policy of a cabinet may be wrapped up in the tax pro- 
posals that it carries to the House of Commons^ ^ 

GeoSrhftS!? 'f ''''' Pfoposals embodied in the historic Lloyd 

revhfFrS ^ iJlustranons include the repeal of the corn laws tL 

1841-^0 ^ adoption of free trade, during the period 
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THE BUDGET 


Early in the session at which the estimates are 
to be considered comes one of the big occasions 
in the parliamentary history of the year, i.e., “budget night.”'/rhe 
House of Commons resolves itself into committee of the whole on 
ways and means; and, with a huge pile of carefully arranged type- 
written documents before him— the benches being crowded with 
members and the galleries with spectators — the Chancellor of the 
Exchequer unfolds the government’s proposals.'^He reviews the 
finances of the past year, tells what outlays are to be provided for 
and what revenue is to be expected, touches on the condition of the 
national debt, and then, to an audience growing in eagerness (it 
already knew, at least in a general way, about these things, but it has 
hardly an inkling of what is now to come), he discloses the increases 
or decreases of old taxes and the nature and extent of the new taxes 
provided for in the government’s fiscal program. Small wonder that 
the “budget speech” is always interesting, sometimes surprising, and 
occasionally startling. Rarely in times past did the speech consume 
less than three hours; sometimes it ran to twice that length, “Spoke 
5-9 -jvithout great exhaustion,” recorded Gladstone in his diary fol- 
lowing his budget speech of i860, “aided by a large stock of egg and 
wine. Thank God! Home at ii. This was the most arduous opera- 
tion I have ever had in Parliament,”. Inasmuch as the Great Com- 
moner was called upon to introduce, or “open,” at one time or an- 
other, 1 3 different annual budgets, it was well for him, as for his 
hearers, that he had the knack, as some one once remarked, of “set- 
ting figures to music.” 

Nowadays, the budget speech is likely to be 
REVENUE PROPOSALS bccausc it has come to be only a general 

OF COMMONS announcement, or explanation, preliminary to 

placing the budget itself, in printed form, in the 
hands of the members. Filling, as a rule, only a few printed pages, 
the document known technically as the budget does riot look very 
formidable.^ It is buttressed, however, by masses of statis tical, and 
other matter that challenge the industry of any person who would 
really comprehend it. The essence of a budgetary system is, of 

^ Historically and accurately, the term denotes only the Chancellor’s exposition 
of the state of the finances and the measures rendered necessary thereby — in other 
words, the Chancellor’s speech. In everyday parlance, however, it is often applied 
to the whole annual plan of finance. The word is derived from boiigette, an old 
English term for a srnall bag or pouch, and seems to have come into use in its present 
sense in the early eighteenth century. A pamphlet of 1733 entitled The Budget 
Opened satirically pictures Robert W^alpole, when explaining his financial program, 
as a quack doctor opening a bag filled with medicines and charms. “Opening the 
budget” is still a common phrase. 
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course, the careful consideration, at one and the same time (or at 
least in their relations to each other), and by the same body of men, 
of both sides of the national account, first by those whose business it 
is to initiate fiscal proposals, and afterwards by the legislature that 
votes them; and in the House of Commons the proposals relevant 
to revenue (including loans) are dealt with, not only by the same 
general procedure as those for expenditures, but throughout the same 
general period of time.'^The proposals are debated serially in com- 
mittee of the whole {i.e., committee of ways and means) and, after 
adoption — as originally proposed, or as amended — ^in the form of 
resolutions, are reported to the House and passed as bills. Private 
members may not move new taxation, although they may move to 
reduce' taxes which the government has not planned to alter, or to 
repeal them altogether.yA. further interesting feature of the system 
is that, formerly by mere custom but since 1 9 1 3 by law, increased or 
otherwise altered income, customs, and excise taxes proposed in the 
budget speech, and tentatively approved in ways and means resolu- 
tions passed fmmediately, become operative on the morning follow- 
ing the delivery of the speech. If the proposals are not definitely 
adopted within a period of four months, the money collected' has 
to be returned to those vdio paid it. Only very rarely, however, does 
this situation arise. The practice is a striking illustration of the , 
strong presumption that whatever proposals (at least in the domain of 
finance) the government carries to the floor of the Commons will 
ultimately be enacted. 

The results of the entire fiscal operation as de- 
APPROPRiATioN ACT finally emerge in two great statutes, i.e., 

AND FINANCE ACT Appro priation Jkct, already mentioned, and 

the FiniLnce_A.ct. Tiie first of these, as we have seen, gives final 
authority for payment out of the Consolidated Fund of all grants 
that 'have b'eeh made; and it is passed by , the House on the basis of 
resdutions reported back to it pardyirom the committee of supply, 
and partly also from the committee of ‘ways and means. The 
Finance Acirhased upon resolutions reported from the committee 
of ways andTneansV reimposes the income tax (with surtaxes) at<- 
the rates'nevdy ^agreed upon, stipulates the new rates of indirect 
taxes if any changes have been made, remits taxation if it has been 
so decided, and provides such new or additional revenues as the 
necessities of the situation require. As in the case of appropriations, 
taxes are not freshly authorized in full every year. Indeed, whereas 
most expenditures are thus authorized, most taxes (something like 
6 0 per c ent, Jn, terms of yield) are not, being based on permanent 
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statutes which are always subject to repeal or alteration but do not 
need to be renewed annually. Thus, death duties, stamp duties, most 
customs duties, and various excises are imposed by continuing 
statutes. For many years, the imposts that were regularly reserved 
for annual readjustment, with a view to balancing the budget, were 
the tea duty and the income tax — the one an indirect levy resting on 
the mass of the people and the other a direct tax regarded as levied 
upon property. In the early part of the present century, however, it 
became the usual thing to deal with the customs duties on tobacco, 
beer, and spirits in the same fashion. 

All finance proposals make their first appearance 
MONEY BILLS SENT Housc of Commons. Those that are ap- 

To THE HOUSE OF proved by that body, however, must invariably 
be submitted also to the House of Lords, which 
in former times must pass them, equally with the popular chamber, 
if they were to become law. Since 1911, the concurrence of the 
Lords has not been necessary. Any bill affirmed by the speaker of 
the House of Commons to be a money bill, if sent to the Lords at 
least one month before the close of the session, is subrpitted for and 
duly receives the royal assent, and thereby becomes law, whether 
or not consented to — or even considered — by the upper chamber. 

The British system of handling financial legisla- 
AMERicAN FiNAN- Jq ^ model throughout 

coMi^ARED^^™^ world, and has been widely imitated. It un- 

doubtedly has many excellent features. Above 
all, it guarantees a financial program which has been prepared as a 
unit and for which full responsibility rests upon a single authority, 
the cabinet. Notwithstanding large advance in budgetary matters in 
recent years, the financial activities of the government of the United 
States still lack an equal degree of coherence and definiteness of 
responsibility. Under the Budget and Accounting Act of 1921, to 
be sure, the director of the budget at Washington receives all esti- 
mates of expenditure from the several departments, boards, and 
commissions and works them into a coordinated fiscal plan, to be 
presented to Congress on the sole responsibility of the president. But 
after the two branches have come into possession of the plan, each 
in its turn may introduce any changes that it desires, increasing 
appropriations here, reducing them there, and even inserting items 
altogether new; so that by the time when the appropriation bills 
finally emerge as enacted measures, they may be far from what the 
executive intended, and responsibility for them quite impossible to 
fix. To rnake matters worse, proposals for raising revenue — which 
may originate with the executive, but may also be introduced by 


AMERICAN FINAN- 
CIAL LEGISLATION 
COMPARED 
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any member of the House of Representatives on his own initiative — 
are still considered, in both branches, by committees entirely distinct 
from those that have to do with appropriations, often resulting in 
a w’tirking at cross-purposes which is totally foreign to the British 
House of Commons, where revenue and appropriation proposals arc 
considered by committees (of the whole) which are indeed distinct 
in name but absolutely identical in personnel. Still further, whereas 
in Britain the ministers whose financial program is being submitted 
to Parliament may follow it there and, as members, explain and 
defend it on the floor, in the United States the executive, after having ^ 
once transmitted the annual budget, has no opportunity to give it ^ 
support except by messages, conferences, appearances of the Secre- 
tary of the Treasury before committees, and other more or less 
indirect methods. There is considerable demand in America for a 


budgetary procedure that will come a good deal closer to the British 
— one that will enable the executive to have spokesmen present in 
the financial sittings of the houses, and that will prevent Congress 
from appropriating money not asked for by the executive, or, at all 
events, will give the president power to veto separate items inserted 
in appropriation bills contrary to executive judgment.^ 

It would be a mistake, however, to infer that the 
SHORTCOMINGS OF British system is faultless, or that every Britisher 

^PMT? Ttn TT^T^TT » * 

IS satisfied with it. On the contrary, much criti- 
liUDGETARY system: • . , , , ■ i v r -,1 

cism IS heard, along with discussion of possible 

impro^^ents. The system may be said to have the defects of its 
merits. It is coherent, integrated, and expeditious; but it is so because 
Parliament, while maintaining satisfactory arrangements for audit- 
ing, and still giving reasonably adequate attention to questions of 
taxation, has largely abdicated, in favor of the cabinet," that control 
over expenditure and over larger matters of financial planning which 
the legislature, under popular forms of government, is supposed to 


exercise. Analyzed somewhat more closely, the situation presents 
four main difficulties. The first is the restricted and inadequate 
nature of the financial information given to Par- 
1. INCOMPLETENESS jjameiit, voluminous though it is. The budget 
OF FINANCIAL figures faithfully present a “cash account”: what 

INFORMATION GIVEN , ° ^ , • j • 

has come m; what IS expected to come in during 

TO PARLIAMENT , T i < i t • 

the succeeding year; what has been, and what is 


intended to be, paid out. They do not reveal the relations of these 


' F. A. Ogg and P. O. Ray, op, cit. (6th cd.), Chaps, xxiii-xxiv; W. F. Will- 
oughby, The National Budget Sy stent (Baltimore, 1927) ; A. E. Buclt, The Budget in 
Governments of Today (New York, 1934). 

■ One might almost say, rather, the Treasury. 
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data to the fiscal operations of other years, in respect to such matters 
as arrearages and the payment of taxes in advance. Nor do they dis- 
tinguish items of dead expense, e.g., for war, from others that are in 
the nature of investments, e.g., the purchase of land oj,of equipment 
for the state-owned telegraph and telephone systems. In short, they 
fail to put the general run of members in a position to take a long 
view of the country’s financial condition, and thus to compre- 
hend the. government’s fiscal plans in all of their ramifications and 
bearings. 

A second difficulty is the altogether inadequate 

2. LACK OF TIME r ■ -i • 1 ° tt r A 

amount or time available m the House of Com- 
mons for consideration of budgetary matters, especially on the side 
of expenditures. As we have seen, the time allotted to appropriation 
proposals is only 20 days (which can never be extended by more 
than three days), scattered over a period of some six months. For a 
national outlay reaching the studendous peace-time total of £ 1 ,000,- 
000,000 to £1,100,000,000 a year, this is insufficient. Many “votes,” 
carrying millions of pounds, pass entirely un- 

3. XJNWIELDINESS debated. Furthermore, the House of Commons, 

sitting as committee of the whole, is too large a 
body to consider the estimates satisfactorily. Its 
deliberations^ must perforce take the form of slow and rather gen- 
eral debate; it cannot focus attention for days on some particular 
proposal that has been challenged, call in witnesses and e.xperts, and , 
conduct a searching study of the matter such as would be possible 
for a more compact and leisurely committee. 

POLITICAL important of all, perhaps, is the fact that 

IMPLICATIONS OF discussion upon the merits of 

BUDGET DISCUSSIONS ptoposals as such. These proposals have 

^ come from the government, and the govern- 

ment s supporters feel obligated to accept and uphold them as neces- 
sary and proper; otherwise they will seem to be inviting embarrass- 
ment, and perhaps disaster, for the ministry and the party. On the 
ot ler hand, the proposals are viewed by the opposition as furnishing 
just so many opportunities for ventilating grievances and bringing 
the political policy of the government under critical review. If, 
therefore, a vote is challenged or a reduction moved, the question 
tends to. become one of ‘confidence,” and the debate proceeds 
accordingly. What should be free discussion simply upon the de- 
sirability of holding to or altering the government’s estimated figure 
resolves itself into partisan debate upon government policy gener- 
ally. Few economies, therefore, are introduced from the parliamen- 
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tary side. Members of the party in power'will not embarrass the 
government by urging them, and, with rare exceptions, will feel 
duty bound to vote them down when advocated by the opposition. 
The latter will let most of the majority proposals go through without 
challenge, concentrating its fire on a few here and there which offer 
the most promising chances for publicly putting the ministers on the 
defensive. Of dispassionate, straightforward, constructive financial 
criticism, there is very little. 


The result is that, save on rare occasions, parlia- 
powER OF THE nientarv control is largely a matter of form. The 
PURSE PASSES TO House of Lords no longer has power even to hold 

up, much less to prevent, the adoption of money 
bills; the House of Commons, shorn by self-denying ordinances of 
the right either itself to originate proposals for expenditure or to 


increase the proposals submitted to it by the crown, normally as- 
sumes that the government knows best what is needed and accepts 


whatever proposals are offered; and \vhile the popular branch has 
the right to reduce the amounts called for, or even to refuse to make 


any grant at all, the conditions that have been described leave it 
poorly equipped to exercise this power with much intelligence and 
impartiality. Responsibility for preventing extravagance, therefore, 
falls almost entirely upon the executive, rather than the legislature — 
primarily, of course, upon the officials of the Treasury. Fortunately, 
the means provided for such protection are effective, and little ex- 
travagance results/The fact cannot be got around, however, that, to 
all intents and purposes, the power of the purse is no longer in 


Parliament, but rather in the cabinet. 


Realization of this situation has long made mem- 
PROPOSALS FOR MORE House of Commons uncomfortable, 

EFFECTIVE PARLiA- upwards of half a century ago select com- 

mittees began to be set up to study the problem. 
With the World War running the nation’s expenditures to unprece- 


dented heights and parliamentary control becoming even more of a 
fiction than before, one more committee in the series was put to 
work in 1917. Reporting a year later, this comniittee recommended 
( I ) more rigorous financial supervision over the departments by the 
Treasury, (2) appointment at the beginning of each parliamentary 
session of two committees charged with examining the estimates 


with a view to suggesting economies, and ( 3 ) acceptance all around 
of the principle that a motion carried in committee of supply in 
pursuance of the recommendations of the estimates committees 
should not be taken to imply that the government of the day no 
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longer enjoyed the confidence of the Housed v'Thc committee’s 
proposals have borne less fruit than was hoped. In 1920, liowever, 
one select committee on estimates was set up, with authority to 
examine any estimates submitted to the House and “report economics 
consistent with the policy implied in those estimates”; and a com- 
mittee of this nature has been employed fairly regularly ever since. 
All estimates, it should be observed, continue to be passed upon by 
the House in committee of the whole. The select committee merely 
supplements the hurried work of that agency by looking into the 
estimates for two or three departments every year and raising ques- 
tions about possible savings, the regrouping of items, and similar 
matters. Even so, it has justified its existence. 

The suggested agreement under which amend- 
ments offered by members, when the House is 
sitting in supply, should be regarded, not as expressions of want of 
confidence in the ministry, but merely as business proposals to be 
considered in a business-like rather than a partisan spirit, has much 
to commend it. Ministers, however, have no enthusiasm for it (just 
as they have no enthusiasm for any plan under which the estimates 
would be sent off to special or standing committees, as they are in 
France, the United States, and elsewhere); for, obviously, if the 
principle were once admitted, the cabinet’s present dominant posi- 
tion in financial matters would come to an end, or at all events be 
seriously impaired. The greatest single factor in the paramountcy 
of the cabinet in public affairs today is the almost positive assurance 
which it has that its financial program, year in and year out, will ride 
through at W estminster substantially unaffected by criticism and 
amendments. Ministers are not always unwilling to accept altera- 
tions suggested, by friend or foe, in committee of the whole; indeed, 
they habitually frame their proposals in accordance with what they 
understand to be the parliamentary and national temper. As a rule, 
they will not press an issue to the point of stirring up serious antago- 
nism. But they would not relish a state of things under which their 
finance bills would be in danger of emerging from Parliament emas- 
cu|ated and unrecognizable, or such that their fellow-partisans at 
Westminster would feel equally free with the opposition to offer 
and urge plans different from those which the Treasury had stamped 
with Its approval. Hence, the problem remains. Cabinet govern- 
ment is rightly supposed to be one of the crowning glories of the 


ucZZaZT (London. 19,8), by E. H. Davenport, who par- 

tersTl wiAir^repot ' 
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British constitution. Englishmen cannot, however, help wondering 
occasionally whether, in the domain of finance, it has not to some 
extent overreached itself.^ 

^ Up-to-date accounts of procedure on money bills include G. F. M. Campion, 
op. ch., Chap, viii; J. W. Hills and E. A. Fellowes, British Government Finance, 
Chaps, ii-iii; and W. I. Jennings, Cabinet Government, Chap. vii. Cf. article 
“Budget” by W. F. Willoughby in Encyc. of the Soc. Sci., Ill, 38-44, and W. I. 
Jennings, Farliamentary Reform, Chap. vii. 



CHAPTER XIV 


Farliamentary Government — T endencies and 

Froblems 

M ore than three hundred years ago, the most eminent la\Ayer 
of his day, Sir Edward Coke, asserted of Parliament that its 
power was so “transcendent and absolute” that it could not be 
“confined . . . within any bounds”; and in our own time no prin- 
ciple is more deeply embedded in the English constitution than that 
Parliament is a sovereign and omnipotent authority. Being such, it 
has power to make and repeal laws on any and all subjects, to lay any 
kind of a tax and sanction any form of expenditure, to call ministers 
to account and drive them from office, to reshape the constitution 
itself, and alter the form and methods of government in any con- 
ceivable direction. What Parliament, however, may do as a matter 
of law and what it may do as a matter of practice are two very 
different things. Actually, Parliament has never been, and certainly 
is not now, omnipotent. In the workaday world 
LiAMENT^^irrAT^^ whicli it functioos, it finds its hands tied, no 
AND ACTUAL longer by a jealous monarch to be sure, nor yet 

by tribunals wielding the club of judicial review, 
but by plenty of other effective instrumentalities and forces. True 
enough, as new fields of government control are opened up by scien- 
tific invention, e.g., radio communication and aerial transportation, 
or by changing conceptions of the limits to which it is desirable 
for public regulation to be carried, Parliament finds itself with more 
and more work to do. But precedent tends strongly to keep the two 
houses within established channels; public opinion applies powerful 
brakes; the very multiplicat^n of things to be done sets up all sorts 
of limitations and restraints. Indeed, of actual, direct, and free con- 
trol over the nation s affairs, Parliament — ^viewed apart from the 
cabinet, and simply as the body of lords and commoners sitting at 
W^estminster -probably has a smaller amount today than at any 
other period within the past hundred year^, 

252 
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Let us see what has happened. To begin with, 
CHANGED RELATION Pgriianient’s relation to the electorate — the 

TO THE ELECTORATE 1 u i u j i J u r 

people back home — has developed on such lines 
as to result in considerably less freedom of action, for commoners 
at all events, than a century ago, or even less. Time was when the 
houses could deliberate without being much in the public eye. There 
were no telegraphs or telephones; newspaper service was slow and 
scant; people travelled but little; public opinion — outside of the 
capital, at all events — had small opportunity to form or function. 
Now, all is different. As Lowell remarks, “a debate, a vote, or a 
scene that occurs in Parliament late at night is brought home to the 
whole country at breakfast the next morning, and prominent con- 
stituents, clubs, committees, and the like, can praise or censure, 
encourage or admonish, their member for his vote before the next 
sitting of the House.” ^ Parliament works today in the glare of piti- 
less publicity, which may be a good thing, but certainly puts a 
damper on the spontaneity and freedom with which it acts. The 
increased size of the electorate serves as another deterrent; it costs 
more to be elected than when the voters to be captured were less 
numerous, and members are proportionately hesitant about support- 
ing any measure or policy likely to start a back-fire in the constitu- 
encies, More members than ever before are the servants of trade 
unions, cooperative associations, or other special groups or interests, 
and take orders from these instead of acting according to their own 
independent judgment. Lobbying has not become the fine art with 
which we are familiar in the United States; yet in the vicinity of the 
Houses of Parliament will be found the headquarters of plenty ofj 
organizations — industrial, labor, military and naval, educational, re-i 
ligious — ^which keep close watch on members and apply pressure to 
them as opportunity affords.^ Party organization and discipline, too, 
have reached such a point that members must speak and vote, not 
so much for themselves, or even for their constituents, as on lines 
prescribed by ministers and whips. And the idea that decisions 
involving major matters of policy ought not to be arrived at until 
the nation has had an opportunity to express itself on them at a 
general election has made at least enough headway to put the two 
houses under a certain amount of added restraint. In a word. Parlia- 
ment must nowadays keep its ear to the ground and be guided by 

^ Op. cit., I, 425. 

° A recent work pertinent to the relations between the House of Commons and 
economic and other interests is J. A. Thomas, The House of Covmions, 1832-1^01; 
A Study of Its Economic and Functional Character (London, 1939). 
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what it hears, or thinks it hears— from constituents, from “interests, 
from party leaders — to a far greater degree than in earlier times. 

Ail this is important. Even more so, however, is 
CONTROL BY THE gTowtli of th^owcT of the Cabinet at Pariia- 

cABiNET: ment’s expense; indeed, the increasing domi- 

nance of the cabinet represents probably the most important single 
development of the British constitution in the past fifty years. We 
know well enough what the theory of cabinet government is. The 
ministers are members of Parliament; they (in Britain, a limited 
group of the more important ones) formulate policy and introduce 
bills; they see to the carrying out of the measures enacted, and indeed 
of all other law; singly and collectively, they are responsible for all 
executive and administrative acts; this responsibility lies in the direc- 
tion of the House of Commons, of which, speaking broadly, the 
cabinet is a working committee; the group is in no sense an inde- 
pendent authority, but only the servant of the House, charged with 
its high duties for only so long as it can hold the confidence and 
support of that body. It was on these lines that Bagehot, 70 years 
ago, skillfully analyzed the relations existing between the cabinet 
and its parliamentary master. The theory, as a theory, still holds. 
But for a good while the facts have been growing more difficult to 
reconcile with it. ^ 

Take first the matter of legislation. A hundred 
years ago, the cabinet as such had relatively little 
to do with the processes of law-making. Even then, the ministers 
were, with few exceptions, members of Parliament. But their duties 
were chiefly administrative, and they bore no disproportionate share 
in the legislative activities of the houses. Now, all is different. They 
write the Speech from the Throne which announces general policy. 
They develop the legislative program of a session. They decide in 
what order matters of major concern shall occupy the attention of 
the houses, direct the preparation of bills on these subjects (with no 
opportunity for non-ministerial members to participate in prelimi- 
nary discussions), introduce them, explain and defend them, push 
them to enactment, take full responsibility for them both before and 
after they are passed, and throw upon the House of Commons the 
onus of upsetting the government and very likely precipitating a 
general election if any of their weightier proposals are ignored or 


I. IN LEGISLATION 


In the sense of personnel, the cabinet is, of course, contained within Parliament, 
of which it merely forms a part. But this does not invalidate the sharp junctional 
distinction made in the present discussion between the cabinet as an autonomous 
working body and Parliament viewed as a whole. 
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rejected. They demand, and obtain, for the measures in which they 
are interested, most of the time of the houses — all of it in the House 


of Commons after a certain stage of a session is reached. They crack 
the whip of party loyalty over the heads of their supporters on the^ 
benches and make it next to impossible for even the ablest and mostj 
spirited among them to question publicly, much less to vote against, ^ 
the legislation upon which Whitehall has resolved.^ 

The upshot is both obvious and significant. “To say,” remarks the 
American writer who has made the closest study of the subject, “that 
at present the cabinet legislates with the advice and consent of 
Parliament would hardly be an exaggeration; and it is only the right 
of private members to bring in a few motions and bills of their own, 
and to criticize government measures, or propose amendments to 
them, freely, that prevents legislation from being the work of a mere 
automatic majority.” “ Law-making, as another writer observes, has 
been “annexed by the government.” To be sure, the houses still have 
a good deal of opportunity to discuss larger phases of public policy, 
and it is at this point that they nowadays do their best work. Yet 
even here the cabinet ordinarily has the great advantage of formu- 
lating the problems and setting the stage for debate; sometimes it has 
so far committed the country to a given course of action that there 
can be no backing down without stultification; and since questions 


of policy are almost invariably considered on party lines, the minis- 
ters usually have only to convince and satisfy their own supporters. 
Like most legislatures in countries having cabinet governments. 
Parliament almost never initiates or creates, but rather only reviews,| 
and usually accepts and registers, policy. 

In the broad field of finance, control by the min- 
isters is more absolute still, (i) because, as we 


have seen, the House of Commons will give no consideration at all 
to any request for money that does not come from, or at all events 
have the express approval of, the crown; (2) because the government 
majority will rarely fail to support whatever the ministers ask; and 


^ There are, of course, occasional situations in which quite the reverse is true. 
Unmistakable popular disapproval of a measure sponsored by the cabinet may lead 
the ministers to submit rather tamely to demands for amendment, or even to aban- 
don a project altogether. When Mr. Baldwin’s “national” government, in 1934, intro- 
duced its famous incitement-to-disaffection bill, it took for granted the measure’s 
enactment as offered, only to encounter such manifestations of public condemna- 
tion as to lead it meekly to accept amendment after amendment offered on the floor 
of the House. Even in this instance, however, a huge and submissive majority would 
have enabled the bill to be jammed through in its original form if the cabinet had 
been so indiscreet as to persist in flying in the face of public opinion. 

~ A. L. Lowell, op. cit., I, 326. 
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(3) because, on this account as well as from pressure for time, con- 
sideration of a large part of the estimates is invariably a mere matter 
of form. 

What of Parliament’s relation to the executive 
3. iNADMiNis- administrative work of the government? 

TRATioN Here, less startling changes are to be recorded, 

because at no time in the past has Parliament either actually or theo- 
retically wielded such direct control as in the domain of legislation. 
Even in this field, however, the tendency has been in the same direc- 
tion. Most cabinet members are principal officers in the great execu- 
tive departments. As ministers, their business is to supervise the 
work carried on in and through these departments; and ever since 
the cabinet system assumed its matured form, their direct and full 
responsibility to the House of Commons for all of their executive 
actions has been accepted as axiomatic. The theory is that the minis- 
ters are responsible to the elected chamber for all that they do, singly 
in small or isolated matters, collectively in more important ones; that 
their acts are constantly subject to inquiry and criticism; and that the 
great powers which they wield can be stripped from them at any 
time by the simple withholding of support. There are, furthermore, 
several recognized methods by which this responsibility can be as- 
serted and enforced; and some mention of them may well be made 
before comment is ventured upon the extent to which the ministers’ 
executive work is actually controlled. 

First — starting with the mildest — is the device of 
the “question.” Subject to a few limitations laid 
down by the rules, any member of the Flouse 
may address queries to a minister, actually or 
ostensibly to obtain information, and relating to 
either legislative or administrative matters. Until 
three-quarters of a century ago, this right was not much used, but 
nowadays the number of questions put at every session runs into the 
thousands; and, as we have seen, “question time” is a regular, and 
usually an interesting, portion of every daily sitting. Sometimes the 
questions have no object whatsoever except to elicit information; 
and the questioner may be entirely satisfied with what he hears. They 
may come from the minister’s political friends no less than his foek 
More often, however, they are intended to imply c^icism, and to 
place the minister and his colleagues on the defensive. It is the minis- 
ter’s privilege to decline to answer if he likes; all he needs to say is 
that to reply would be contrary to the public interest. But arbitrary 
or too frequent refusal will, of course, tend to create an unfavorable 


METHODS OF EN- 
FORCING MINISTE- 
RIAL RESPONSIBILITY: 

I. QUESTIONING 
MINISTERS 
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impression. The process of answering questions, as Lowell remarks, 
gives to the Treasury Bench an air of omniscience not wholly de- 
served, because, a given query having been put on the “question 
paper” in advance, opportunity is afforded for the minister’s subordi- 
nates to look into the matter involved and supply him with the neces- 
sary data. In most cases, all that the minister has to do with the replies 
is to read them to the Plouse. Undeniably, the question privilege is 
liable to abuse; the questioner is sometimes actuated by no very lofty 
motive, and a good deal of time is consumed on trivial matters. As 
an English authority testifies, however, “there is no more valuable 
safeguard against maladministration, no more effective method of 
bringing the searchlight of criticism to bear on the action or inaction 
of the executive government and its subordinates.” ^ 

Although a means of calling ministers to account, questions do not, 
of themselves, involve a debate or a vote. Whether answered satis- 


factorily o^not, they do not immediately endanger the tenure of the 
ministry — except in one contingency. If a member, seeking fuller 
information or bent upon testing the government’s strength, moves 
“to adjourn for the purpose of discussing a definite matter of urgent 
importance,” and if as many as 40 members support the motion, a 
debate takes place, nominally on the motion to adjourn, but actually 
on the subject involved in the question and answer. The government 
opposes the motion, and if defeated must resign or ask for a dissolu- 
tion and appeal to the country. Although furnishing means by 
which any specific act or omission of the government can be made 
the basis of a vote of censure, this procedure is not often brought 
into play; and while bearing a certain resemblance to the Conti- 
nental device of interpellation — which, indeed, was derived from 
it — it lends itself in no such fashion to the swift upsetting of minis- 


tries, often on meri^retext.- 

M'Vhether or not arising in connection with ques- 
2. AioiioNSAND tions directed to ministers, motions of censure, or 
\ oTEs OF CENSURE, ^lotions expressing general want of confidence, 

confidence”' cabinet on the defensive and lead 

either to its resignation or a dissolution. A motion 
of censure may be directed at an individual minister, specifying 
particular acts or policies for which he is held responsible. Normally, 
the cabinet will rally to the minister’s defense; and such motions are 
not only less frequent than in the French Chamber of Deputies, but 


^ C. Ilbert, Parliament, 1 13-114. Cf. R. W. McCulloch, “Question Time in the 
British House of Commons,” Amer. Polit. Set. Rev., Dec., 1933. 

■ See pp. 528-530 helow. 
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far less likely to prove disastrous. Speaking generally, the theory 
and practice in England is that the ministers shall stand or fall upon 
their general policy, upon their record as a whole, or if upon a 
particular matter, at all events only upon one of first-rate impor- 
tance. On this broader ground, they are perpetually exposed to 
criticism and attack. At the very beginning of a parliamentary ses- 
sion, censorious amendments provoked by the announcement of 
policy contained in the Speech from the Throne may be pressed to 
a vote and may culminate in an expression of want of confidence; 
and at any later stage a motion of no confidence may lead not only 
to embarrassing discussions but to hostile votes. Ordinarily, the 
government will not dare attempt to prevent debate on motions of 
the kind; and defeat in an ensuing division — vdiich is squarely on 
the issue of turning out the ministry — must immediately be followed 
by resignation or a dissolution. 

, In such ways are the ministers, in their executive 

PARLIAMENT s Capacity, held to their presumed responsibility.^ 

„_i It does not follow, however, that the House of 

ADMINISTRATION t_.ommons participates in, or indeed to any great 
^ extent interferes with, the ministers’ administra- 
tive work. Not only does that body refrain from itself trying to 
perform administrative tasks, but it as a rule undertakes to regulate 
them, as performed by others, on only the most broad and general 
lines^^Its business is to furnish the inquiry and criticism that will keep 
the ministers and their subordinates up to the mark — not to issue 
orders in advance as to what such officials shall do, but to sun'^ey the 
things they have already done and hold them to account therefor. It 
accordingly does not attempt to say how the departments shall be 
organized, how large their staffs shall be, what the civil servants shall 
be paid, or how reports shall be prepared. It does not expect any 
appointments of officials, high or low, to come before.it for con- 
firmation. It indeed keeps hands off the executive and administrative 
machinery in a fashion quite unknown to the American Congress, 
which, notwithstanding our supposed deference to the principle of 
separation of powers, insists on reaching over into the executive and 
administrative spheres and regulating even the matter of salaries 
down to the last detail.'^The growing volume of business in the 
House of Commons makes it impossible for that body to scrutinize 

It should, perhaps, be added that executive acts and policies may be made the 
subject of inquiry or investigation by special committees, and that the reports of 
sue commnyes _may become means of putting the government on the defensive, 
and even of forcing it from office. Such investigations are, however, not frequent, 
and they do nor often have disastrous results. 
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the work of the government even as closely as was formerly done, 
which of course means just so much more freedom of action in the 
great offices in Whitehall. Scarcely a ministry in 50 years has been 
turned out of office by a hostile parliament because of its adminis- 
trative acts; and the chances of such a thing happening have of late 
been steadily diminishing. 

From the developments described flow conse- 
soME CONSEQUENCES q^gnces both desirable and otherwise, i he first 
OF THE CABINET s Strikes the eye is a highly integrated and 

relatively continuous leadership in legislation, 
contrasting sharply with the divided, shifting, and precarious leader- 
ship found most of the time in the American Congress. For every 
session there is a program, not only of financial, but of all other 
legislation — a program prepared by the cabinet, introduced and 
managed by cabinet members, and so favored by the rules of proce- 
dure that it cannot be shunted off the main line 
I. LEADERSHIP AND gej-Jously impeded by rival legislative pro- 
posals from non-ministerial sources. In the 
United States, no member of the executive 
branch can introduce a bill, or support one from the floor of either 
house; and while there is often an “Administration program” of 
legislation, it rarely presumes to cover all of the important subjects 
likely to come up, it is put on the congressional calendars only in 
piecemeal fashion as senators or representatives can be induced to 
sponsor different parts of it, and there is no such likelihood that it 
will prevail as in the case of a government program introduced at 
Westminster. There are those who believe that the centralization 
and unification of legislative leadership have been carried too far 
in the British system — that cabinet government has overreached 
itself in this regard and become sheer cabinet dictatorship.^ In so 
far as concentration of initiative and unity of plan are useful, how- 
ever, the British system certainly leaves nothing to be desired. 

Another consequence of what has happened is 
greater stability for the ministry than prevails 
in some other countries having a cabinet form of 
government. Political, i.e., party, homogeneity is, of course, one 
reason why cabinets, on the average, last considerably longer at 
Whitehall than for example in Paris. But another reason is to be 
found in the power which the cabinet possesses to turn upon a 
rebellious parliament, procure its dissolution, and subject its members 
to the trouble and expense of recapturing their seats, if they can, at 
^ R. Muir, How Britain Is Governed (3rd ed.), 87-91. 
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a general election. Confronted with this standing threat, a govern- 
ment majority can usually be depended upon to see that the ministers 
get what they ask, whether or not there is any genuine enthusiasm 
for their proposals.'^rmed with paramount rights of initiative, 
supported by procedural rules drawn in its favor, and holding the 
power of life and death over Parliament itself, the cabinet indicates 
what is to be done; and Parliament, on its part (at all events, the 
House of Commons), shrinking from the possible consequences of 
refusal, complies. Well might a Frenchman, observing ministries in 
his own country toppling and rebuilding every few months, envy 
the stability of Whitehall! On tlie other hand, noting the unques- 
tionable decline of free parliamentary life on the Thames-side, he 
might also feel that stability can be bought at too great a price. 

For, quite apart from the general question of 
THE cABiNET^^^ Whether it is a healthy state of things for any 
group of 20 men (or fewer) to hold such power 
in a representative government as that now wielded by the British 
cabinet, there are other aspects of the situation that arouse misgivings. 
One of them is the fact that the cabinet has arrogated to itself far 
more work than it can perform efficiently — “colossal responsibilities 
which it cannot meet.” Cabinet ministers are commonly diligent 
and reasonably capable. But their days are only 24 hours long, and 
their energies not inexhaustible. Immersed in problems and tasks 
of the moment, they too often find it difficult or impossible to under- 
take larger services which the cabinet alone is fitted to perform, 
especially in the direction of ( r ) coordinating the work of the 
departments and (2) large-scale and long-time planning. Over- 
j worked though it is, however, and obliged to neglect many things 
I that ought to be done, every cabinet, irrespective of party, clings 
I resolutely to the multifold prerogatives that have descended to it, 
and indeed reaches out for more. 

4. ECLIPSE OF THE Cabinet has waxed. Parliament has waned. 

“back-bencher” Everybody agrees that there has been not only 
a decline in parliamentary oratory, but also a 
Hlling off of members’ interest in what goes on. In the House of 
Commons, where the change is most marked and also most signifi- 
cant, many circumstances — among them, the use of closure — have 
helped bring this about. But a main factor is the growing sense of 
the futility of debate on measures, the form and fate of which have 
already been largely determined before the House so much as saw 
them. Occupants of the Front Treasury Bench will, of course, 
explain and defend their bills. Occupants of the Front Opposition 
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Bench will, from force of habit, if not from hope of rallying enough 
resistance to trip up the government, criticize and denounce. But 
for the “back-bencher” (and that means the great bulk of members, 
government and opposition alike) there is not much opportunity, 
either to influence decisions or to win prestige. He may, of course, 
gain a fleeting prominence at question time; he may propose amend- 
ments to government bills when in committee stage; he may intro- 
duce bills of his own on any except financial subjects; he may get the 
eye of the speaker and have some part in debate. But so far as any 
independent bills of his own are concerned, he may be pretty sure 
that, unless they deal with unimportant, or at any rate non-contro- 
versial, matters, they will never be advanced beyond second reading; ^ 
and as for debate, he may usually as well recognize before he starts 
that no argument that he can make will have much effect on the out- 
come, although, of course, if it shows ability it may serve to bring 
him to the notice of the powers that be and thereby improve his 
outlook for a career. It does not matter much whether he is a govern- 
ment or an opposition member. The former is no more consulted 
than the latter on measures which ministers propose to introduce. 
“He sees them only when they come from the printers; and then he 
knows that, whether he likes them or not, he will be expected to 
support them by his vote in the lobbies.” ^ 

N/Students of legislation are aware that in all parliamentary bodies 
some members lead and others follow. Hardly anywhere else, how- 
ever, do the bulk of members so largely forego liberty of action as in 
the British House of Commons. There is considerably more chance 
for the private member to get important bills acted upon, to help 
turn the tide in debate, and to vote independently, in the French 
Chamber of Deputies and other Continental legislatures; and the 
position of the ordinary congressman in the American House of 
Representatives is a decidedly freer one. The latter may not only 
introduce, but secure action on, bills of any character whatsoever, 
excluding only certain types of money bills; he can take nearly as 
much, and conceivably quite as effective, part in debate as anybody 
else; he can, and frequently does, oppose measures sponsored by the 
leaders of his party, including the president; he may even vote against 
such rneasures with impunity, at all events if — as is true of a large 

^ On an average, about 85 per cent of the government bills introduced in a session 
become law, but only 10 or 12 per cent of private members’ bills. 

“ S. Low, Governance of England, 79. It must be borne in mind, of course, that a 
member’s activity and usefulness are not measured solely by his participation in 
debates and divisions. There is, for example, his work on committees (both on 
public and on private bills), on investigating commissions, etc. 
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proportion of bills — they have not been made the subject of 
caucus action. Party lines are maintained so much less rigidly at 
Washington than at Westminster that, as compared with the British 
back-bencher, the “gentleman from New York,” or “from Texas,” 
is a free agent indeed. How largely this contrast arises from the 
commanding position of the cabinet, backed by effective party dis- 
cipline, in the one case and the infrequency of any comparable 
executive leadership and pressure in the other, must have become 
sufficiently apparent to require no comment.^ 


CURRENT 
DISSATISFACTION 
WITH PARLIAMENT 


As a great historic agency of popular self-gov- 
ernment, Parliament ha^ong held a high place 
in the nation’s esteem. In the troubled period 
since the World War, however, it has suffered 


a decline in repute, and although still viewed proudly by most 
Englishmen as a bulwark of representative government in a world 
of collapsing democracies it is also the object today of much doubt, 
criticism, and solicitude. From a position far to the left, a small but 
noisy Communist element proposes to displace it altogether by a 
supreme soviet patterned after that of the U.S.S.R. Equally far to 
the right, a Union of Fascists envisages a “totalitarian” state, with 
Parliament reconstructed on a “corporative” basis similar to that pre- 
vailing in present-day Italy. More moderate critics do not go so far 
in either direction, but nevertheless contend that parliaments (the 
British included) as constituted today are bankrupt and will have 
to be reconstructed and reoriented drastically before they will func- 
tion acceptably. Still other people consider that the British Parlia- 
ment as it stands is by no means played out, but merely the victim 
of circumstances that have come about naturally, perhaps inevi- 
tably, and that to a considerable extent can be overcome or alleviated. 
They see, with Lord Bryce, many conditions that have been tending 
to reduce the prestige and authority of legislative bodies,- but believe, 
as he also did, that, with cautious readjustments and reforms, such 
bodies will remain effective instrumentalities of popular government. 

\/In particular, they deplore the decline of the House of Commons 


The changing relations of Parliament (especially the House of Commons) and 
die cabinet are discussed pointedly in R. Muir, How Britain Is Governed (3rd ed.),‘ 
P Lowell, op. cit., I, Chaps, xvii-xviii; S. Low, Governance of 

t.ngland. Chap y. American students will be well aware that presidential leader- 
disciphne, in legislation occasionally rises to a high level, as notably 
with Woodrow M ilson in 1913 and Franklin D. Roosevelt in 1933 and after. But 
the usual situauon is otherwise. 


- Moderti' Democracies, II, Chap. Iviii, 
R A. Ogg. “New Tests of Representative 
XII, No. 4 (Oct., 1925). 


on “The Decline of Legislatures.” Cf. 
Government,” Univ. of Chicago Record, 
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as a deliberative assembly because of the overcrowding of its calen- 
dars, the tendency to progressive concentration of power in a cabinet 
already too autocratic and too preoccupied with routine to be able 
to discharge its larger functions acceptably, the inadequate check-up 
on the administrative activities of the government when the esti- 
mates are being considered, the delays and uncertainties encoun- 
tered in bringing about legislation on matters of grave public import, 
the extinction of the private member except as an automatic voter.^ 
They more or less appreciate the fact that the power of the cabinet, 
like that formerly wielded by the American speaker, has developed 
out of the necessity for supplying direction and leadership to the 
spontaneous and often misdirected energy of the House; and they 
are fully aware that the complexities of modern life render it Mces- 
sary for law-making to be increasingly the business of experts, '^hey 
believe, however, that ways can be found of restoring the delibera- 
tive character of the House and redressing the balance between 
House and cabinet on something like the traditional lines; and to 
this end most of their practical proposals are directed. 

Disregarding the opinions of the very small num- 
soME FUNDAMEN- Englishmen who would do away with 

lAL DIFFICULTIES existing political machinery and methods alto- 
gether, current criticisms aimed in the direction of Westminster boil 
down substantially to two; ( i ) Parliament has too much to do, and 
(2) even if this were not the case, it is not the most suitable agency 
for performing certain of the tasks now entrusted to it. Upon the 
fact of overloading there is no difference of opinion; the records of 
any average session furnish abundant evidence. Especially signifi- 
cant are the hurried consideration given most measures, the failure 
of numerous important government proposals so much as to get upon 
the calendar, the repeated instances in which parliamentary and 
royal commissions carry on extensive investigations and submit 
painstaking reports, only to see their work become useless as a basis 
for legislation because of the inability of Parliament to get around to 
the subject until after the data have become obsolete. A thing that 
is often overlooked is that the parliament that sits at W estminster is, 
in truth, a dozen or more parliaments rolled into one. Under vary- 
ing conditions, it must function not only for England separately, 
but also for England and Wales, for Northern Ireland, for Scotland, 
for Great Britain, for the United Kingdom, for India, for the crown 
colonies (singly and collectively), for mandates and protectorates — 
even, to some extent, for the Empire at large; being, in these several 
capacities, “responsible, directly or indirectly, for the peace, order. 
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and good government of a quarter of the population of the earth.” 
Small wonder that, in these days of rapidly expanding governmental 
regulation, the burden has become intolerable! ^ 

Such remedies as have dius far been applied have 
REMEDIES, ADOPTED aimed chiefly at expediting the handling of 
AND PROPOSED busincss, once it is before the Flouse. One of 
them is the use of committees — especially the standing committees — 
as described in an earlier chapter. Another is the intro^ction of the 
various forms of closur^. A third is the progressive modification of 
the rules, beginning as far back as 181 1, so as to give precedence to 
government bills, together with the shortening^ 3f the time for co^ 
sidering the estimates of expenditure to 20 days. A fourth is the 
growing practice of delegating to the king-in-council, to executive 
departments, and even to local authorities, power to issue orders and 
make rules filling out and applying legislation which Parliament has 
enacted only in skeleton or outline form. All of these things have 
been done reluctantly, and at a price; and yet the problem remains. , 
Business in hand is expedited somewhat, but the amount still pressing 
for attention seems as formidable as before. Not only is it appalling 
in quantity, but to an increasing degree it calls for a specialization 
of knowledge and a technical skill which no legislature made up on 
the lines of an ordinary national parliament can be expected to 
possess. 

In the face of this situation, Englishmen have 
in later years turned somewhat hopefully to a 
^variety of proposals which may be grouped under the general term 
“devolution.” The central idea is that a good deal of work for which 
Parliament is now responsible should be “devolved” upon, /.e., turned 
over to, other bodies or authorities which could in many cases per- 
form it better, while that left at Westminster would also be per- 
formed more deliberately and effectively than now'f In other words, 
congestion at Westminster should be relieved, not only by devices 
prornoting quicker decisions in the House of Commons, but by a 
division of labor calculated to prevent certain business from going 
to that body at all. There has, of course, been a good deal of “devolu- 

' ^ critical survey of the workings of the House of Commons will be 

tound m H. J. Laski, Parliamentary Govermnent in Englmtd, Chap. iv. The diffi- 
cuities and shortcomings of Parliament arc discussed in almost innumerable book's, 
articles, and documents, and it must suffice to mention here W. I. Jennings, Parlia- ' 
mentary Refonn (London, 1934)', Lord Eustace Percy, Government in "Transition 
(London, 1934)-, and F. Fox, Parliamentary Government: A Failure? (London, 
1932). 
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tion” already; the delegation, of legislative power to executive and 
administrative authorities is a familiar species of it. Devolution on 
a grander scale than heretofore has, however, been urged; and the 
present survey may appropriately close with some mention of the 
principal plans proposed. 

If work now falling to Parliament were to be 
TWO POSSIBLE BASES (-{-jg basjs employed might obviously' 

OR pRiNcii LES. either geographical or functional. That is to 

say, specified, but more or less miscellaneous, powers might be trans- 
ferred to substitute bodies set up in and restricted to designated sec- 
tions of the country; or control over a more or less integrated group 
of public affairs might be relinquished to one or more bodies operat- 
ing throughout the land as a whole. In the degree to which the one 
plan or the other were adopted, the result would be territorial devo- 
lution or functional devolution.^ 

Both schemes have ardent advocates. In general, ’ 
I. FUNcrioNAL functional plan is favored by the more radi- 

cal political elements, the territorial by the more conservative; 
although plenty of people are still disinclined to see either proceeded 
with to any great extent.'^he functional principle could, of course, 
be applied in connection with many different fields of governmental 
control, e.g,, education and public health, for each of which might 
conceivably be set up a separate national ^ody charged with either 
conditional or absolute legislative power. As a matter of fact, how- 
ever, the idea has thus far been urged almost solely in relation to mat- 
ters of an economic nature. Thus a large portion of the Labor party 
follows Lord Passfield (Sidney Webb) and Beatrice Webb in their 
proposal to draw a sharp line between political government and 
economic, or industrial, government, to set over against the political 
parliament and the present political executive an economic parlia- 
ment with separate executive organs, and thereby to accomplish the 
double purpose of achieving industrial (equally with political) 
democracy and relieving the present political parliament and cabinet 
of an appreciable share of the burden of work under which they 
stagger." 


The distinction is fundamental, but of course not absolute. Devolution accord- 
ing to areas would necessarily involve devolution to some extent also by subjects. 

" A Constiuition for the Socialist Cottimonwealth of Great Britain, Pt. ii, Chap. i. 
Tn “A Reform Bill for 193a,” Polit. Qitar., Jan.-Mar., 1931, Mrs. Webb presents a 
plan under which a new national assembly (with its own national executive) would 
have functions extending considerably beyond “economic” in the narrower sense 
of the term. 
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On theoretical grounds, there is a good deal to be 
2 . TERRITORIAL functional principle. 'I^Iost people, 

however, believe that the rescue of parliaments from their present 
congested condition must be by means of organs definitely subordi- 
nate to them, rather than through independent or quasi-independent 
authorities.) Moreover, recent association of the functional idea with 
various forms of Continental radicalism and reactionism, e.g., bol- 


shevism and fascism, has cooled even such interest as the average 
Englishman’s native conservatism had permitted him to develop. 
Certainly public feeling today is not, on the whole, favorable to the 


adoption of any definite functional plan. Territorial, or regional, 
devolution is, however, not only a much-discussed, but a reasonably 
practical, proposal/The essential idea in it is that the congestion of 
business from which both Parliament and cabinet suffer might be 
relieved, and legitimate aspirations to regional self-government at 
the same time satisfied, by dividing the kingdom into certain great 
areas, each to be given a subordinate yet moderately powerful, parlia- 
ment of its own, with suitable arrangements also for administration 
by regional authorities. Under such an arrangement, a great deal of 
the business that now clutters up the calendars at VV estminster would 
pass over entirely to the regional assemblies; and although the latter 
would not be sovereign bodies in the same sense as the imperial par- 
liament, most of their acts would not require even so much as review 
by that authority. 


Adoption of the plan, furthermore, would not 

NATURAL AREAS FOR • ■ ^ , ■ 

PURPOSES OF necessitate cutting the country into new and ar- 

DEvoLUTioN bittary divisions; for although it is occasionally 

suggested that the areas for the purpose should 
^e formed by combining counties in more or less artificial groups, 
it is usually considered that both the natural and proper areas would 
be the great historic lands from Avhich the United Kingdom was 
constructed, i.e., England, Wales, Scotland, and Ireland. As things 
now stand, much legislation — -estimated to consume, in the aggre- 
gate, a full quarter of Parliament’s time— has to be enacted at West- 
rninster for one or another of these regions separately. Let the bulk 
o this regional legislation, it is argued, be turned over to regional 
parliaments, so that the parliament at Westminster may be freer to 
|ive proper time and attention to the affairs of the realm in general, 
including those of England — unless a subordinate parliament should 
be set up for that area also. The argument is strengthened not only 
y t le circumstance that Scotland and ^Vales have developed con- 
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siderable sentiment in favor of parliaments of their own, but by the 
fact that Northern Ireland, under the Government of Ireland Act 
of 1920, has been given a separate legislature, and therefore affords 
a true example of devolution already in operation — to say nothing 
of the rest of Ireland with its quasi-independent statusd 

At the close of the World War, it was common 
PROPOSALS OF A opinion that Parliament had reached its lowest 
ebb, and it is not strange that, at a juncture when 
constitutional readjustment was much in the pub- 
lic mind, devolution should have become a leading subject of discus- 
sion — the more by reason of the fact that the Irish question was still 
awaiting settlement. The House of Commons took up the matter, 
and, after lively debate, went on record, in 1 9 1 9, by a decisive vote, 
in favor of “the creation of subordinate legislatures within the United 
Kingdom” and asked the government to appoint a parliamentary 
commission to prepare a plan. The result was a “speaker’s confer- 
ence,” which in the spring of 1920 laid before Parliament, not a single 
plan — because complete agreement was found impossible except 
on the main question of whether devolution was desirable — but two 
alternative plans, one commonly referred to as the speaker’s plan, the 
other as the plan of Mr. Murray iMacdonald, one of the minority 
members.^ The government having introduced a new bill on Ire- 
land while the commission was delij^rating, it was decided to leave 
that part of the realm out of account. But there was unanimous agree- 
ment that subordinate legislatures should be created in England, 
Scotland, and Wales; and, strangely enough, there were no wide dif- 
ferences of opinion upon the powers that might properly be trans- 
ferred to them. In general, these powers embraced all regulation of 
trades and professions, police, public health, public charities, agri- 
culture, law and minor judicial administration, education, ecclesias- 
tical matters, housing, insurance, highways, and municipal govern- 
ment, together with control of a long list of sources of public 
revenue. 

'•^he main difference between the two schemes related to the com- 
position and form of the proposed regional legislatures. Under the 
speaker’s plan, each area was to have a “grand council” consisting 
of (a) a council of commons, composed of all of the members of the 
national House of Commons sitting for constituencies within that 

* See pp. 378-379 below. 

“ Conference on Devolution: Letter to Mr. Speaker from the Prime Minister 
(with appendices). Cmd. 692 (1920). 
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area, and (b) a council of peers, consisting of members of the House 
of Lords designated by the committee of selection of that body, and 
half as numerous as the members of the lower house. All members 


of the divisional parliaments should, therefore, be members also of 
the general parliament; and the meetings of the former were to be 
held in the autumn of each year so as to avoid conflict with the ses- 
sions of the latter. VThe A'lacdonald plan, on the other hand, pro- 
vided for divisional parliaments whose members should be specially 
elected to them, without relation to membership in the national par- 
liament. This would enable them to sit when and as long as they 
pleased; and they were to be organized in one house or two as the 
government should later determine.” 


It was one thing to contemplate the beauties of 
OBJECTIONS AND dcvolution in the abstract, and quite another to 

take responsibility for th^constitutional wrench 
that would be necessary to put it into effect. The commission’s plans 
attracted much attention, both at Westminster and throughout the 
country. But the nation was not ready for the plunge; no political 
party has ever made the subject an issue; and to the present time noth- 
ing further has happened — beyond intermittent discussion, and, per- 
haps one should add,'^the enactment in 1929 of a local-government 
statute containing decentralizing provisions which, so far as they go, 
are in line with the devolution principle. The proposal in general 
and the plans of 1920 in particular have been criticized on many 
grounds. It is objected that to proceed on any of the lines suggested 
would mean to turn back the pages of history-^o loosen bonds of 
union which, as Mr. Balfour once reminded his countrymen, 200 
years of constitutional development have consistently aimed to 
strengthen. The Irish settlement has, of course, shattered some of 
those bonds irreparably; the less reason, it is argued, for deliberately 
weakening those that remain. AVhen actually tested, any thorough- 
going plan of dyolution would, it is further contended, prove a 
disappointment. Certainly in the form proposed by the committee 
majority of 1920 it would not make life any easier for persons who 
should find themselves members of two parliaments instead of one. 
But in any case the effect would be to duplicate machinery, compli- 

This scheme might be viewed as, in essence, an extension of the existing com- 
mittee system, except that (i) the regional bodies would be joint committees (2) 
they would sit elsewhere than at Westminster, and (3) they would have power- 
not merely to discuss and report but also to act. ^ 

• J conference and the schemes proposed are described at length 

m W. H. Chiao, Devolution in Great Britain (New York, 1926), Chap. vi. 
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cate tasks, and produce confusion and conflict of jurisdiction, to such 
an extent that the wear and tear of present legislative life would be 
relieved only slightly, if at all.*^ Particularly prolific of difficulties- 
would be the bisection or trisection of services which by their nature 
need to be handled integrally, the necessary but nearly impossible 
allocation of control over revenues, and the inevitable tendency to 
conflicting legislation, 

'/Finally, it is plausibly asserted that the time and 
POSSIBLE IMPROVE- g^ort of the House of Commons — possibly of 

DEvoLUTio™^^^ cabinet also — could be economized appre- 

ciably by changes less drastic than would be 
involved in a general scheme of devolution, and with fewer dis- 
advantages. '^One such readjustment would be the oft-discussed 
exte nsion ^ Tthe committee system in connection wirii handling the 
es timate s. Another would be the transfer of all private-bill legislation 
to an entirely distinct body, of a frankly judicial character, and able 
to sit locally when, as in large numbers of cases, there would be gain 
in doing so. In reality, this would itself, of course, be a species of 
devolution, on functional lines; and it may be added that the increas- 
ing use of provisional orders has already materially reduced the num- 
ber of private bills appearin^at Westminster, and therefore the labor 
involved in handling them. Still another mode of relief would be the 
granting of wider pov^ers to county, borough, and other local 
authorities — a policy which some capable students of the problem 
believe would of itself yield all the saving of Parliament’s ^me that 
could possibly be realized from any scheme of devolution. Of such 
decentralization — on lines which in America would be termed “home 
rule” — there has already, of course, been a good deal, notably under 
the local government act of 1929. There will be more, in certain 
directions; although if we accept the common view that the trend 
of modern social and economic development is toward consolida- 
tion and integration, calling for more uniform and concentrated 
legislative control, the gains to be looked for from this source are 
problematical, y” 

At all events, how to reconcile the legitimate interests of the 
cabinet with the equally legitimate rights of parliamentary minpr- 
ities;”'how to find time within parliamentary hours for disposing 
of the growing mass of public business; in what measure,^ and 
by what means. Parliament can hope to recover its lost prestige— 
these and other questions (plenty of them) challenge the British 
statesman at every turn. Solutions will have to be found. When 
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arrived at, however, they will probably be discovered to have taken 
the characteristic English form, not of wholesalfc change carried 
out according to a theory, but of slow and piecemeal readjustment.^ 

' The case for devolution is argued affirmatively in R. Muir, How Britain Is 
Governed (3rd ed.), Chap, viii; J. A. M. Macdonald and Lord Charnwood, The 
Federal Solution (London, 1914); J. R. MacDonald, Parliament and Revolution 
(New York, 1920), Chap, viii; and W. H. Chiao, Devolution in Great Britain (New 
York, 1926), Chaps, ii-iii. Objections arc voiced in H. J. Laski, A Gravmtar of 
Politics, 309-31 1; H. Finer, The Theory and Practice of Modern Government, II, 
878-887; and W. I. Jennings, Parliamentary Reform, Chap, iii, in which the view 
is advanced that dc\ olution gives no promise of substantial relief. 



CHAPTER XV 

Political Parties: Historical Development k 

Jnp'HE cardinal feature of English government is the responsi- 
J|_ bility of ministers, as framers of policy and directors of admin- 
istration, to the popularly elected and controlled House of Commons 
— in other words, the cabinet system. Implied in the arrangement, 
and indeed essential to it, is the existence of political parties. For 
without parties, not only would the ministry itself usually be lacking 
in coherence, but in the House of Commons there would be no 
organized force interested in upholding a given ministry, as also none 
of different opinion prepared to upset and displace it at the first 
sign of a weakened support. There would be small point to the 
resignation of a ministry if no opposing party — 
CABINET gjj party coalition — stood ready to 

POLITICAT PARTTEC ^ ministry pledged to different policies, 

and to assume full power and responsibility. In 
the A’lmrds of Ram_say Af uir, “it is the leadership of a party that gives 
to the prime minister his enormous power; it is common membership 
of a party that gives unity of character and aims to a cabinet; it is the 
e.xistence of an organized supporting party in the House of Commons 
that enables the cabinet to carry on its work, and (when the party has 
a majority) endows it with a complete dictatorship over the whole 
range of government; and this dictatorship is only limited or quali- 
fied by the fear of those who wield it lest any grave blunder may 
weaken the party in the country, and bring downfall at the next 
election.” ^ 

To be sure, political parties can exist where there is no cabinet 
system, e.g., in tsarist Russia; or where cabinet government is a mat- 
ter of form rather than of fact, e.g., in Japan; or (on a one-party 
basis) even under dictatorial regimes, with of course no cabinet sys- 
tem, as in Fascist Italy and Nazi Germany. But in Britain — where, 
indeed, they made their earliest appearance — parties have been inex- 
tricably associated \\dth cabinet government; indeed, as we have 
seen, parties and cabinet arose and developed simultaneously and in 

^ How Britam Is Governed (rev. ed.), ii6. 

271 



GREAT BRITAIN 


necessary conjunction one with another.^ Throughout most of the 
time, furthermore, there have been only two major parties; andjtliis 
has been a significant advantage, since, as will readily be understood, 
the cabinet system works most smoothly when a single party is in 
power at any given time, with an independent parliamentary ma- 
jority and undivided responsibility, and when a similarly important 
party stands ready to take the helm at any moment when the parlia- 
mentary situation decrees a change. Dislocation of the bi-party 
system flowing from the rise of Labor to major party rank, and from 
other political experiences of the World War era, has caused English- 
men grave concern; and, as we shall see, the eventual restoration of 
it is one of the nation’s profoundest interests and problems today," 
The seventeenth-century origins of English par- 
ties, together with the relations of Whigs and 
Tories after the Revolution of 1688-89, have 
been indicated in an earlier chapter.^ For a cen- 
tury and a half thereafter, the two great parties 
controlled the government by turns, each usually 
keeping the upper hand for a considerable period at a stretch. The 
Whigs were in the ascendancy under the early Georges; the Tories, 
gaining power in 1783, dominated throughout the era of the Ameri- 
can and French Revolutions, and indeed until the Duke of Welling- 
ton’s cabinet was swept from office in 1830. Except for two or three 
brief intervals, the Whigs again ruled from that date until 1874. At 
the outset, they were hardly less aristocratic than the Tories. But 
after the legislation of 1832 they were reenforced and appreciably 
liberalized by the infusion of newly enfranchised middle-class 
townspeople, and their first decade of restored power became a 
period of notable and long-awaited reform. This was the time, too, 
at which the more meaningful party names of later days came into 
use, the term “Whig” giving way to “Liberal” and “Tory” to 
“Conservative.” 


AN OUTLINE OF 
PARTY HISTORY: 

I. BEFORE THE 
WORLD WAR 


See pp. 19-20 above. 

W. J. Slypard, “The Psychology of the Bi-Party System,” Social Forces, June, 
1926, is a lucid discussion of the bi-party principle. Cf. R. Bassett, The Essentials of 
Pai liavientary Denwcracy , Chap, ii, and G. AI. Trevelyan, The Two-Party System in 
English Political History (Oxford, 1926). For a fuller consideration of the relations 
of party and the cabinet system, see A. L. Lowell, op. cit., I, Chap. xxiv. There is, 
curiously, no convenient general history of English parties, nor indeed any systematic 
and up-to-date treatise on the English party system. Chapters xxiv-xxxvit of Lowell’s 
work treat the subject satisfactorily, except that they arc out of date; and certain 
ph:^es are covered exhaustively in A'l. Ostrogorslci, democracy and the Organization 
of optical Parties, trans. by F. Clarke (London, 1902), I. An illuminating brief dis- 
cussion IS H. J. Laski, Parliamentary Government in England, Chap. ii. 

Chap. i. ‘ ^ 
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At the middle of the century, the question of tariff policy split 
both parties, although chiefly the Conservatives, and for a time party 
lines were shadowy. Under the leadership of Gladstone and Disraeli 
respectively, however. Liberal and Conservative morale was reestab- 
lished after 1860-65, and throughout the remaining decades doMm to 
the A^^orld War tlie see-saw continued, with the Liberals in power 
chiefly in 1868-76, 1880-86, 1892-95, and 1905-15, and the Conserv- 
atives in 1874-80, 1886-92, and 1895-1905. The Liberals now posed 
definitely as the party of reform and progress, and many great 
achievements are to be set down to their credit. Though more in- 
clined to keep things as they were at home and to stress foreign and 
imperial policy, the Conservatives, nevertheless, contributed a good 
deal to helping on such causes as suffrage extension and local gov- 
ernment reform, and on most matters the parties differed rather in 
degree than in more fundamental ways. One subject, however, on 
which they were really far apart was Ireland. The “home rule” 
movement, looking to a restoration of the Irish parliament taken 
away by the Act of Union of 1800, made trouble for both; indeed, 
a third party, die Irish Nationalists, controlling some 70 seats at 
Westminster, sometimes held the balance of power and made the 
carrying on of government difficult. In 1886, the third Gladstone 
ministry introduced a bill giving the Irish what they wanted, with 
reasonable safeguards. Failing of passage, even in the House of Com- 
mons, the measure prompted a secession of most of the elements of 
wealth and station from the Liberal party. Trying again in 1893, 
the Liberal leader had the satisfaction of seeing his plan adopted by 
the popular chamber — only to be frustrated this time by a hostile 
House of Lords. After pursuing an independent course for some 
years, the dissenters of 1886, known as Liberal Unionists, gravi- 
tated into the ranks of the Conservative party. ^ On the other 
hand, the Irish Nationalists, recognizing that the success of their 
cause was bound up with the fortunes of the Liberal party, became 
in effect an affiliated group, even though they were not very ^imen- 
able to discipline and sometimes failed their allies at critical 
moments. 

At the turn of the century, the Conservatives were in the saddle 
and their rivals suffering from factional differences following the 
removal of Gladstone’s strong hand from the helm. Still interested 

^ Joseph Chamberlain was but one of the many persons of prominence who trav- 
elled this road. Reenforced by the Liberal Unionist infusion, and holding resolutely 
to their original position on the Irish issue, the Conservatives--until the problem was 
removed from the arena of politics by establishment of the Irish Free State in 1922 — 
were quite commonly known as “Unionists.” 
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primarily in international and imperial matters, the governing party 
led the country into the war in South Africa, which, although suc- 
cessful, was not particularly glorious from the British point of view; 
and the high taxes entailed, together with sharp dissension in Con- 
servative ranks precipitated by Joseph Chamberlain’s proposal for 
a system of protective tariffs, gave the Liberals incentive to pull them- 
selves together and enabled them, in 1905, to capture control of the 
government. In a general election held early in 1906, the rehabili- 
tated party obtained the most impressive parliamentary majority 
known to the history of British parties down to that time. 

The next decade was a notable period of Liberal rule. I'o be sure, 
the huge majority of 1906 melted away at the elections of 1910. 
Supported, however, by the Irish Nationalists and by the rising 
Labor party. Liberal ascendancy went on without interruption until 
after the outbreak of the A^'orld War in 1914. Few decades in mod- 
ern English history have been more productive of significant legis- 
lation or more provocative of constitutional discussion. Bent upon 
carrying out an ambitious program of economic, social, and political 
reform, the Campbell-Bannennan and Asquith governments found 
their main obstacle in the massive Conservative majority in the 
House of Lords; and the outstanding development of the period 
became the curbing of the powers of that body as accomplished in 
the memorable Parliament Act of 1911.^ 

When, in the summer of 1914, \var with Ger- 
many became a certainty, leaders of all parties 
and groups entered into a truce designed to 
shelve controversial matters and to stop partisan 
activities of every sort for as long as the conflict 
should last. ^Vith a party ministry in office, 
however, and with the war presently giving promise of being far 
more protracted than had been anticipated, dissatisfaction arose, and 
with it the idea that the ministry ought to be reconstructed so as to 

n ^ the dearth of part}-^ histories, mention may be made of H. 

\XrA A Liberal Party; An Historical Sketch (London, 1928); AI. H. 

V\ oods, A History of the Tory Party in the Seventeenth and Eighteenth Centuries 
on on, 1924), with a substantial chapter on the Conservative part}' in the nine- 
teenth and twentieth centuries; F. J. G. Hearnshaw, Conservatism in England (Lon- 
don, 1933 ); and F. H. O’Donnell, History of the Irish Parliamentary Party, 2 vols. 
(Condon, 1910). It goes witliout saying that a great deal of part}' histor}' will be 
tound in general historical works, such as those of W. E. H. Lecky and Spencer 
v\ aipole and in biographies, autobiographies, and memoirs of men like tlie elder 

A Disrach, Roseber}', Lord Salisbur}', Joseph Cliamberlain, Bal- 
four, Asquith, and Lloyd George. / ’ J r > 


2. PARTIES IN 

war-time: 

A. TRUCE AND 
COALITION 
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B. THE TRUCE 
BREAICS DOWN 


include, for the period of the emergency, the ablest men who could 
be brought together from all of the parties. The upshot was the 
adoption, in May, 1915, of a scheme of coalition, the Liberal prime 
minister, Asquith, remaining at the helm but distributing the minis- 
terial posts in approximately equal numbers between Liberals and 
Conservatives, with also some representation for Labor. No one 
would have supposed that seven long years would pass before Brit- 
ain should again have a ministry made up on the traditional party 
basis. Yet so it proved. 

The novel arrangement did not always work 
smoothly. From time to time, dissatisfied minis- 
ters threw up their positions, and more than once 
the entire plan seemed to be going on the rocks. A general reorgan- 
ization late in 1916 brought Mr. Lloyd George into the premiership, 
introduced the device of the war cabinet, and imparted fresh vigor 
to the prosecution of the conflict overseas. But it left the friends of 
the deposed Asquith disgruntled and marked the beginning of a rift 
in the Liberal ranks which, aggravated by the sharply differing back- 
grounds, temperaments, and techniques of the two principal leaders, 
culminated in an open split in the party and the emergence of the 
Asquith, or Independent, Liberals in the role of a small but trouble- 
some parliamentary opposition. Furthermore, in the early summer 
of 1918 the Labor party decided, over the protest of certain of its 
representatives in the ministry, to repudiate its agreement of four 
years previously and to begin working independently toward the 
goal of a Labor government. Months, therefore, before military vic- 
tory was assured, the truce of 1914 broke down; and by the date of 
the armistice (November 1 1, 1918) the country was again witness- 
ing party strife almost as heated as before the war, even though 
the lines were drawn differently and the issues considerably less 
clear. 


As we can now see, the war-time schism in the 
c. LABOR BECOMES Liberalism started a great historic party 

A MAJOR PARTY ^ downward course from which there has 

been no turning back. Equally important as a new feature of the 
political scene was the emergence of Labor as a major party; and a 
tvord concerning this development may appropriately be inserted 
here. Speaking broadly, the Labor party is a product of two chief 
principles or forces playing upon the broadened electorate created 
by the reform acts of 1867 and 1884. One of these is trade-union- 
ism; the other is socialism. The one has contributed, mainly, the 
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funds and the votes; the other, the leadership, the energy, jind ..the 
spirit. Trade unionism long existed, however, and organized social- 
isrii assumed considerable importance, before there was any attempt 
to weld British workingmen together in a political party; indeed, the 
British Labor party is a full generation younger than most Conti- 
nental socialist parties. Occasional Avorkingman candidates were 
elected to the House of Commons in the later nineteenth century, but 
usually under the Liberal banner; and although a small Independ- 
ent Labor party was formed in 1893, it won no scats before 1900. 
In the last-mentioned year, a new and less socialistic organization 
known as the Labor Representation Committee began working for 
a separate labor group at Westminster; and six years afterwards, 
heartened by the capture of 24 scats, it dropped its modest title and 
confidently assumed the name of “Labor party,” with the “I. L. P.” 
as a closely affiliated unit. From that day forth, there has always 
been a Labor party in the field. On the eve of the World ^Var, how- 
ever, the party Avas still hardly more than an appendage of Liberalism, 
concentrating its energies mainly upon helping the Liberals AAUth 
their program of social reform, and having usually not more than 40 
or 45 seats in the House of Commons. As a third party, its outlook, 
in the face of the deeply entrenched bi-party system, did not appear 
particularly promising. 

But Avar-time conditions changed the situation profoundly. '\'\^ork- 
ingmen grcAv more class-conscious; the bi-party system collapsed; 
party ties Avere everyAvhere relaxed; Labor leaders like Ramsay Mac- 
Donald and Sidney Webb put forth telling appeals; and by 1918 the 
party, reconstructed under a ncAA'- constitution, Avas ready to advance 
into a ncAv and more impressive stage of its history. The ncAv consti- 
tution, indeed, put the party on a far better basis for going ahead. 
Until noAA^, there had been only a federation of trade unions, social- 
ist societies, and similar organizations, and a person could become 
a member of the party only by virtue of belonging to one of these 
constituent groups. Dating from a time AAdien the party AA'^as con- 
cerned of as for manual Avorkers only, this narroAA'’ basis Avas noAV 
discarded and a membership clause adopted AAdiich opened a Avay 
for any man or woman to join the party simply by becoming iden- 
tified Avith a local labor party in a constituency. Also, the neAv con- 
stitution made it clear that “Avorkers by brain” AA^’ere no less AA^elcome 
than “Avorkers by hand.” In short, a party grounded upon occupa- 
tional and class distinctions deliberately invested itself wdth a broadly 
national character; and AAffiile the trade unions continued — as they 
still do — to form the mainstay of it, their dominance Avas to some 
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D. THE' GENERAL 
ELECTION OF I918 


extent curbecj as people from “white collar” walks of life multiplied 
in the party ranks.^ 

Three days after hostilities were suspended on 
the Western front, a parliamentary dissolution 
was announced; and in December the people 
went to the polls at the first general election that the country had 
known since 1910. AVar-time conditions joined with the recently 
enacted electoral law to give the contest many novel features. In 
particular, the usual party battle was replaced by a trial of strength 
between a coalition government seeking a fresh lease on life (includ- 
ing a mandate to speak for the nation in the coming peace negotia- 
tions) and two opposition parties whose physiognomy would hardly 
have been recognized by one acquainted only with pre-war politics 
— the Independent Liberals, bent on resuscitating the historic Liberal 
party, and Labor, now grown to the stature of a major party and 
prepared to wage the most vigorous campaign of all. In the Catholic 
portions of Ireland, the issue lay between the fast declining Nation- 
alists and an entirely new party — Sinn Fein (“Ourselves Alone”) — 
which had sprung up during the War. The former wanted home rule 
made effective under a statute rushed through Parliament at the be- 
ginning of the War, but never as yet put into operation; the latter 
would have nothing less than full and immediate independence. 

There was little room for doubt that the coalition would win, but 
its margin of victory — 478 seats in a new total of 707 — exceeded all 
expectations. The Independent Liberals captured only aS^seats. 
Labor increased its representation by winning^3. This, Hoover, 
was far less than had been hoped for, and the casualties included 


' The antecedents and earlier growth of the Labor party are described in G. D. H. 
Cole, Short History of the British Working Class Movement, 3 vols. (New York, 
1927), and M. Beer, History of British Socialism, 2 vols. (London, 1919-20). For a 
brief account, sec F. A. Ogg, English Government and Politics, 545 - 557 - The best 
histor}’’ of the labor movement during the World War is P. M. Kellogg and A. Glea- 
son, British Labor and the TFar (New York, 1918). Cf. H. W. Lee and E. Archbold, 
Social Democracy in Britain (London, 1936). 

The growth of the party, in terms of electoral results, was as follows (to the 
schism of 1931): 


fear of General 
Election 

Se.its Contested by 
Labor Candidates 

Popular Vote 

Polled 

Seats Won 

1906 

50 

323U95 

29 

1910 (Jan.) 

78 

505,690 

40 

1910 (Dec.) 

56 

370,802 

42 

1918 

361 

2.224.945 

57 

1922 

414 

4 . 23 < 5.733 

142 

1923 

427 

4.348.379 

191 

1924 

5'4 

5,487,620 

151 

1929 

590 

8,292,000 

289 



GREAT BRITAIN 


278 


Ramsay MacDonald and most of the other outstanding party figures. 
Southern and central Ireland were swept by the Sinn Feiners, 

Englishmen did not relish coalition government, 
but as matters stood at the existing juncture there 
was no alternative to going on with it. To be 
sure, the country had so far “gone Unionist” in 
the election that the party nominally headed by 
Bonar Law found itself with 53 more adherents 
in the new House of Commons than all other parties combined. Every 
one of these members, however, had been elected as a supporter of 
the coalition; and although Conservatives thenceforth prepon- 
derated heavily not only at Westminster but at ^^^nteliall, the 
combination government, with a Liberal in first place, set out in the 
closing days of 1918 to extricate the country from war and to solve 
the almost equally difficult problems of a restored peace. No one 
who lived through the period will need to be told that Mr. Lloyd 
George and his associates found the going difficult. From brief post- 
war prosperity, the nation was plunged into social and economic dis- 
tress, Trade languished; unemployment mounted; grudging devia- 
tion (under a Safeguarding of Industries Act) from the traditional 
free trade policy failed to yield important results, A government 
which opposition forces from the outside could not seriously men- 
ace gradually weakened under internal differences, and in October, 
1922, with Parliament dissolved and a general election at hand, the 
Conservatives conscious of their superior strength, and weary of 
domination by a prime minister who after all was not one of them- 
selves, decided to go into the campaign as an independent party. 

eft high and dry, the Lloyd George cabinet resigned; the Conserva- 
twe leader, Bonar Law, formed a ministry; and for the first time 
since 19 U country found itself with a government organized on 
the traditional party lines. The election that followed yielded the 
Conservatives, on a platform of “tranquillity and stabilit3q” 344 seats, 

or considerably more than the quotas of the Liberals and Labor 
combined.^ 


3. PARTY HISTORY 
SINCE 1918: 

A. THE END OF 
COALITION 


B. EFFORTS TO Meanwhile, efforts were being made to bring 
rehabilitate THE ^og^dier the warring segments of the Liberal 
LIBERAL PARTY party With a view to recovering something of the 
front-rank position enjoyed in pre-war days, 
^ere were plenty of obstacles. An earlier proposal, in which Mr. 

State (present which thyjortions of Ireland included in the Free 
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Lloyd George himself was interested, to build the coalition into a 
permanent “center” party had failed. But between the two wings 
of Liberalism — now functioning as two quite separate parties — and 
especially between their leaders, Asquith and Lloyd George, there 
was deep disagreement; in addition, moderate Liberals were gravitat- 
ing into the Conservative ranks and more radical ones into the fold 
of Labor. People were saying that the historic Liberal party had 
had its day, that its work was done; and not a few Liberals, or ex- 
Liberals, seemed themselves to be of this opinion. Nevertheless, the 
coalition once broken up and the Lloyd George following left with- 
out anchorage, the chances for a reunion of the party were consid- 
erably improved. The election of 1922 failed to bring it about; but 
when, in the following year, Mr. Baldwin — who in the meantime 
had succeeded Mr. Law as Conservative leader and prime minister — 
unexpectedly precipitated a general election with a view to securing 
a national mandate in behalf of a program of protective tariffs, the 
opportunity to rally to the defense of the historic Liberal principle 
of free trade turned the trick, and seven dreary years of schism were 
brought (at all events outwardly) to an end. Asquith and Lloyd 
George became reconciled; the two Liberal parties merged into one. 
Against great odds — internal dissension which sometimes amounted 
to renewed schism, the powerful pull of Labor, and an electoral sys- 
tem which undoubtedly works to the Liberals’ disadvantage — able 
and ambitious younger Liberals labored for a decade to bring back 
the party to its old position, with a certain amount of success so far 
as popular support went, though with little or none when measured 
in terms of votes at Westminster. In 193 1, as we shall see, the party 
again broke into fragments, which have never been reassembled. 

A third major development of the initial post- 
war decade, and easily the one of most far-reach- 
ing consequences, was the steady advance of the 
reorganized Labor party, culminating in 1 924 in the formation of the 
first Labor ministry. Emerging from the election of 1918 with more 
seats in the House of Commons than any other non-coalition party. 
Labor in 1922 polled within a million and a quarter of as many popu- 
lar votes as the victorious Conservatives, raised its quota of seats from 
76 to 142, and took undisputed possession of the Front Opposition 
Bench in the House of Commons.^ In the election of 1923, the Con- 
servatives polled more popular votes than the year before, and the 
united Liberals more than the two Liberal parties on the previous 

' Between 1918 and 192Z, the party had been obliged to share the Bench with 
the Independent Liberals. 


C. LABORS RISE 
ro POWER 



GREAT BRITAIN 


280 


occasion. Labor did quite as well. But the votes were so differently 
distributed in the constituencies that while the Liberals came off 
with 45 more seats and Labor with 49 more, the Conservatives suf- 
fered a loss of 86. No party had a majority. The Conservatives 
had a decided plurality. But they had gone to the country with a 
program on which they had been beaten, and if party government 
meant anything at all, they were due to surrender the reins. There 
was talk of an attempt at Conservative government by minority; 
also of a return to coalition. But neither proposal struck fire, and 
to the consternation of many shuddering Englishmen, the Laborites 
— having 3 2 more seats than the Liberals — ^were invited to take the 
helm. 


U. THE FIRST LABOR 


GOVERNA'IENT 

(1924) 


In point of fact, neither of the older parties cov- 
eted the thankless task of handling the country’s 
affairs as they then stood, and after recovering 
from its initial nervousness the nation showed 


itself willing to give the new government a fair chance. On top of 
domestic and international difficulties which had baffled previous 
ministries, there were plenty of other handicaps to be overcome. 
Most serious of all was the fact that the new ministry commanded 
no majority in the Llouse of Commons and could remain in office 
only so long as a goodly number of Liberals — bound by no formal 
alliance, but only by a general understanding — should prove willing 
to lend the aid of their votes.^ Prime Minister MacDonald was, how- 
ever, a leader of indefatigable industry and of more than ordinary 
ability; his ministry, if inexperienced, contained a good deal of tal- 
ent; and a fair record was achieved, particularly in the domain of 
foreign relations. Recognizing that, as situated, it could do little 
toward effectuating the party slogan of “socialism in our time,” and 
motivated by the new sense of responsibility that inevitably goes 
with holding office, the government quietly discarded radical ideas 
such as the oft-proposed levy upon private capital as a means of 
liquidating the burden imposed by the War, and devoted itself to 
policies which, in the main, might, under similar conditions, have 
been pursued by either of the other parties. At one critical point, 
however, it incurred deep suspicion, namely, in respect to its toler- 
ance toward communism; and when, after some nine months in 


office, it saw fit to drop a case against an acting editor of the com- 
munist JV or her s' W eekly, a storm of disapprobation broke over its 
head. On a motion in the House of Commons to appoint a committee 


^ The situation was now the reverse of that existing before the AVar when Mr. 
Asquith’s Liberal government was dependent on the support of Labor. 
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E. FIVE YEARS OF 
CONSERI'AXn'E RULE 
(1924-29) 


of inquiry, the government — left in the lurch by the Liberals — was 
defeated; and for the third time in two years Parliament was dis- 
solved and the voters called to the polls. The results were decisive 
enough to satisfy the most ardent advocate of straight party govern- 
ment. Although increasing its popular vote by a million, Labor — 
painted by the Conservatives as pro-bolshevist — suffered a net loss 
of 42 seats; the Liberal popular vote was cut almost in half; and the 
Conservatives, with not far short of a majority of the popular vote, 
and with a parliamentary majority of 104, returned to full control. 
Labor’s set-back was not considered fatal, but on all sides the Liberal 
debacle was interpreted as portending the early disappearance of 
the party. 

Upwards of five years now passed without an- 
other general election. During the whole of the 
period, iMr. Baldwin’s Conservative government, 
backed by all of the votes that it needed in both 
houses at Westminster, was in a position to pursue its policies with 
as free a hand as the distracting economic situation permitted. The 
times were indeed difficult, and the record achieved — much too 
lengthy to be reviewed here — was uneven. The most sensational 
event was an attempted general strike of union labor in 1926, and 
the outstanding piece of legislation was the Trade Disputes and Trade 
Unions Act of 1927, which, as pointed out elsewhere,^ dealt organ- 
ized labor, and in particular the Labor party, a body blow. Inability 
to cope with the economic situation gradually wore down the min- 
istry’s prestige; foreign policies, too, were not notably successful. 
Nevertheless, the government plodded on; and only when the 
constitutional mandate of Parliament was drawing to a close 
did the cabinet fix May 30, 1929, as the date for another general 
election. 

In a contest in which three-cornered fights were the rule rather 
than the exception, and only seven candidates were unopposed, the 
Conservative hold was broken no less completely than unexpectedly: 
from 400, the party’s quota of seats fell to 269. The Liberals came 
back with a popular vote more than double that of 1924, although 
with a net gain of only 12 seats. Labor rose from the depths to 
achieve the greatest triumph in its history. Pulling up its popular 
vote to within a quarter of a million of the still huge Conservative 
total (8,658,918), it garnered 289 seats — not a majority, to be sure, 
but only 19 short of it. Clearly repudiated by the electorate, two- 
thirds of which had voted against it, the Baldwin government forth- 

^ See p. 135 above. 
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with resigned, and a second Labor ministry took the reins, with 
jMacDonald once more prime minister. 

Lacking a parliamentary maiority (even though 

F THE SECOND oi ^ 

narrowly), the new government s position was, 

LABOR GOVERNMENT . ^ f 

(1929-51) ^9241 precarious, ihis time, however, the 

party leaders had the benefit of actual experience 
in office; the nation had come to see that no very radical steps were 
likely to be taken; the voters did not want another election soon; and 
although, as before, the Liberals held the balance of power, enough 
of them seemed likely to prove dependable to enable the ministry 
to survive for at least the two-year period which MacDonald 
at the outset predicted for it. Once again, a Labor government 
won its principal successes in the domain of foreign and imperial 
affairs; difficult as were the nation’s problems in that field, they were 
not quite so insuperable as those of a domestic character. Hardly 
was the ministry in office before it found itself embarrassed by wide- 
spread industrial disorders; and although it contributed a good deal 
to the settlement of various strikes, its principal electoral pledge — to 
relieve unemployment — went almost entirely unfulfilled. Even the 
solemnly promised revision of the Trade Disputes and Trade Unions 
Act of 1927 proved impracticable. To difficulties from other sources 
was added growing dissension in the party ranks. Whatever they 
had once been, MacDonald, Snowden, Thomas, and other govern- 
ment leaders had, under the sobering influence of official responsi- 
bility, become, in effect, middle-class, Gladstonian liberals; and with 
them stood a small right wing of the rank and file. Opposed was a 
left-wing majority, bent upon drastic socializing measures and im- 
patient of delay. To Prime Minister MacDonald’s virtual resignation 
from the Independent Labor party in 1930, that radical element 
retorted by dramatically seceding from the major party in the fol- 
lowing year. Only a situation bringing the disagreement to a head 
was needed to precipitate an explosion. 

When the crash came, it not only rent the Labor 
party asunder, but unexpectedly gave the nation 
another coalition ministry, even though disguised 
under the description of an all-party “govern- 
ment of cooperation.” The situation producing 
it arose out of a financial crisis threatening disaster unless confidence 
was restored by a prompt balancing of the national budget. A 
cornmittee of experts recommended that this necessary object be 
attained, not by increasing taxes, but by reducing expenditures — 
including curtailment of payments (part insurance, part relief) to 
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the unemployed; and when Mr. MacDonald found a majority of his 
cabinet unwilling to go along with him in such a course, he took the 
bold step of handing in the resignation of all the ministers, including 
some who did not even know that the thing was going to be done. 
Inviting him to make up a new ministry, the king — so it is under- 
stood — advised that it be constructed on a “national” basis, with rep- 
resentation for all parties willing to lend support.^ The upshot was 
a cabinet of 10 members (instead of the usual 19 or 20) — four Labor- 
ites, four Conservatives, and two Liberals — with the remaining 54 
ministers drawn almost entirely from Conservative and Liberal ranks. 
And so complete was the break between the former leader and his 
party that when the new cabinet almost at once came up for a vote 
of confidence, the Conservative and Liberal contingents in the House 
joined unanimously in extending it, while every Labor member save 
1 2 was recorded in the negative. Every Labor minister, indeed, who 
had chosen to stand by his chieftain was, along with him, expelled 
from the party. 

Having procured from Parliament a remarkable statute, on war- 
time lines, empowering the government to introduce budget-balanc- 
ing economies by order-in-council instead of by action of the two 
houses, and having further obtained the passage of a comprehensive 
emergency finance bill, the cabinet, in October, gave the country 
an opportunity at a general election to approve what had been done 
and also to confer a “blank-check” mandate for the future. Candi- 
dates who supported the then existing government ran as Conserva- 
tives, National Liberals, or National Laborites; those who opposed 
it, simply as Liberals or Labor men; and the country was treated to 
the novel spectacle of persons like Ramsay MacDonald and Philip 
Snowden solemnly prophesying disaster if the Labor party came off 
victorious. The parties supporting the government largely refrained 
from putting up candidates against one another, with the result that 
three-cornered contests dropped to the smallest figure in many 
years; in two-thirds of the constituencies, the fight was simply be- 
tween a Nationalist candidate and a Laborite. The results were so 
extraordinary as to approach the grotesque. Out of a total of 615 
seats, the Nationalists won 556, giving them the largest majority 
at Westminster ever enjoyed by any government. Although polling 
only some 1,750,000 fewer popular votes than in 1929, Labor saw 
its quota of seats cut from 263 before dissolution to 52 — once more 
a record-breaking overturn. Of Liberals of all stripes, there were 
now 72, as compared with 58 at dissolution. But of these, 68 were 

^ A. B. Keith, The King and the Imperial Crown, 130-138. 
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enlisted under the Nationalist banner, with only four maintaining an 
independent position. To the vast Nationalist total, the Conserva- 
tives contributed 471 scats — which meant that they alone com- 
manded an absolute majority of 163 in the new 1-Iousc.^ 

In view of this situation, Mr. Baldwin, as Con- 
H. FOUR \ EARS OF scrvativc leader, might have been expected to 

ATIVEOOVEKNMENT “"“S" “ P*'™ To bc SUEC, hc CVCH- 

(•931-35) tually did so — but not until 1935; and m the 

meantime, for three and a half years, the Con- 
servatives were again found holding a heavy majority of parliamen- 
tary seats while nevertheless subjecting themselves to alien leadership 
in Downing Street. Once more, too, Mr. MacDonald was prime 
minister by sufferance of a party not his own. On two earlier occa- 
sions, he had held office by leave of the Liberals; now, even more 
truly than during the period of the first National government in 
to bc by leave of the Conservatives. Even Air. Mac- 
Donald could hardly expect, however, to bc prime minister with no 
party of his own at his back without paying a price. Surrounded by 
a reconstructed cabinet of 20 in which there were 1 1 Conservatives, 
7 Liberals (of different stripes), and only one National Laborite 
(besides himself), and at the mercy at all times of Air. Baldwin and 
the staggering Conservative majority in Parliament, hc became vir- 
tually a Conservative prisoner and ended not only by bcino' over- 
shadowed by the Conservative leader, but by being obliged to throw 
his old principles overboard wholesale. Under such circumstances, 
the prime ministership fell to the lowest level known in a hundred 
years, with little prospect of revival until, in the early summer of 
• 935 i A'lacDonald, partly for reasons of health, stepped aside 
and theory \vas squared with fact through acceptance of the post 
by Air. Baldwin.- ^ r 

Partly because of the government’s measures, partly (perhaps 
chiefly) as a result of other factors, the country’s economic situa- 
tion by this time gave signs of pronounced improvement. Alcan- 
while, however, there had come to the fore the inevitable question 
of how long a government originally set up merely to deal with an 
emergency which had now passed, and resting on so abnormal and 
unreal a basis, was to continue. Experience with the Lloyd George 

it I contemporary analysis of the election, the crisis that produced 

, the problems raised by the entire experience, sec H. Laski, The Crisis and 

NltfoZfrT'^’ ’WO. Cf. R. Muir, The Record of the 

Natwnal Goverinnent (London, 1936), Chaps, i-iii. 

(London "^^^Sedy of Ramsay MacDonald; A Political Biography 
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war-time coalition suggested that a government of this nature is 
likely to cling to office no less resolutely than does a straight party 
government; and any surviving doubt on the subject was dispelled 
toward the end of 1933 when not only Prime Minister MacDonald 
but leaders of other elements in the combination, abandoning pledges 
previously given, frankly announced the cabinet’s intention to go 
on to the time of the next election, and indeed, when that time should 


arrive, to seek a fresh lease on life, as a means — so it was alleged — of 
saving the country from the danger of a Labor dictatorship. Under 
the five-year rule, Parliament’s mandate was legally good until the 
autumn of 1936. From the moment, however, when Mr. Baldwin 
took over the prime-ministership, it was manifest that the govern- 
ment would “go to the country” at an earlier date; and in point of 
fact, the election was held shortly — in November, 1935. The time 


was favorable, not only because the Labor party was suffering from 
dissension over questions of leadership and policy, but because the 
government ^'’as at a high point of popularity by reason of its course 
(stronger then than afterwards) in the international situation pro- 
duced by Italy’s war upon Ethiopia. The object was, of course, not 
a greater majority in Parliament, but a new mandate for years that 
lay ahead. 

As the National government went into the cam- 
I. THE ELECTION OF p^ign -^vas — tliough masquerading as non- 

coNskvATivEBULE pamsan-more tmly a Conservative govern- 
CONTINUES ment than ever before. In the cabinet were now 

16 Conservatives, 3 National Liberals, and 3 


National Laborites; and the nominal, as well as actual, chief was a 


Conservative. The Conservatives put up candidates for all seats 
except some 50, which they by agreement left to be contested by 
their Liberal and Labor allies. The Labor party contested 527, and 
the total number of candidates nominated was 1,345, including 65 
women. ^ Only 38 members were returned Muthout a contest. 

The campaign proved one of the dullest on record — especially as 
compared with those of 1924 and 1931. To an unusual degree, 
indeed, it was a contest without an issue. First and last, the govern- 
ment sought to focus popular attention upon its handling of the 
Italo-Ethiopian affair — upon which, however, there was no funda- 
mental disagreement among the parties; while upon other potential 
issues battle was never squarely joined. That the coalition forces 
would win decisively was taken for granted, the only matter of 
genuine interest being the extent to which Labor would be able to 


^ “Three-cornered” contests numbered 147. 


286 


GREAT BRITAIN 

“come back.” In the outcome, government candidates won 431 
seats. Not only so, but of these, 387 went to Conservatives, who, 
having a clear majority quite apart from their allies, could, if they 
had chosen, have made up a ministry entirely of their own. They 
had no disposition to do this; but it was a foregone conclusion not 
only that the existing ministry would continue to be dominated by 
them, but that theirs would be the policies to be pursued in at least 
the nearer future. Winning 1 54 seats. Labor rriore than doubled its 
previous quota, which — although a better showing had been pre- 
dicted — was probably all that should have been expected. Liberal- 
ism suffered its usual humiliation. The wing supporting the govern- 
ment held its own reasonably well (33 seats), but the groups in 
opposition fell to something like half of their former strength (21 
seats) . 

Since 1935, the Conservatives — in point of fact, considerably lib- 
eralized since 1931 — have been in power in every respect except 
in name. In 1937, the country gentleman, Stanley Baldwin, was 
succeeded as prime minister by the business man, Neville Chamber- 
lain; but neither this change nor a considerable reconstruction of 
the ministry which attended it altered the coalition basis of the 
government or produced any marked departures in the broad lines 
of policy. A crisis arising from the abdication of King Edward VIII 
early in 1937 stirred the nation to ks depths, but left no definite 
impress upon the parties, all of which actively or passively sup- 
ported Mr. Baldwin’s handling of the affair, '\^hth the rest of the 
world arming feverishly, the government centered its plans and 
efforts upon rearmament, meanwhile devoting itself, on lines re- 
garded by many as stultifying, to the supreme objective of prevent- 
ing a general war from breaking out on the Continent. Labor 
continued in the role of the opposition, devoting itself particularly 
to a “unity” campaign aimed at allaying internal strife and building 
strength for the next general election. Crushed between the upper 
and nether millstones of Consen'^atism and Labor, Liberalism kept 
up its effort to achieve recovery, but (notwithstanding adoption of 
a new scheme of organization by the opposition wing in 1936) with 
little show of success. Except probably for a few tenacious segments 
in Wales and other restricted areas, the party seems definitely 
doomed to pass out of the political picture. A movement promoted 
chiefly by the socialist writer, G. D. H. Cole, and envisaging the 
formation of a “popular,” or “people’s,” front that should sweep 
together under one banner all who were prepared to accept “a 
democratic and progressive immediate program” as a means of avert- 
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ing war and world catastrophe, for a period attracted considerable 
attention. Frowned upon, however, by even the Labor party, the 
project failed to make headway^ 

[The outbreak of war with Germany in September, 1939, 
promised to open a new chapter in British party history — whether 
one as momentous as that precipitated by the World War of 
1914-18, time alone could tell. The situation differed from that of 
25 years earlier in that the existing ministry (while completely 
dominated by Conservatives) was already, to a degree, a combina- 
tion or coalition. Invited forthwith by Prime Minister Chamberlain 
to accept representation in a reconstructed and enlarged ministry, 
the opposition Labor and Liberal parties declined, explaining that in 
their opinion they could render more effective service by “staying 
outside of the government at this time.” When these pages went to 
press, these opposition elements were giving wholehearted coopera- 
tion, and were expected to continue to do so. Meanwhile, a number 
of new ministries (some of them slightly antedating the actual begin- 
ning of hostilities) made their appearance; men of the prominence 
of Winston Churchill and Anthony Eden were placed in strategic 
posts; and an inner ministerial circle, or “war cabinet,” of nine mem- 
bers was created to assume supreme direction of the nation’s war 
effort. Growing speculation concerning the time when a parliament 
whose mandate would expire in the autumn of 1940 would be dis- 
solved and a general election held was, of course, terminated 
abruptly.] 

’ On this proposed “popular front,” see G. D. H. Cole, The People's Front 
(London, 1937), and articles in the Polit. Qnar., Oct.-Dec., 1936; on the Labor 
party’s recent status, C. R. Attlee (former leader). The Labour Party in Perspective 
(London, 1937), and A. L. Rowse, “The Present and Immediate Future of the 
Labour Party,” Polit. Qnar., Jan.-iMar., 1938. A sharp indictment of the National 
government’s policies in both domestic and foreign affairs will be found in R. Muir, 
The Record of the National Government (London, 1936). 
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The Pnrties Today 

TT^ROM even so brief an outline as the foregoing, it is manifest 
that a picture of English parties painted in 1914 would in no 
wise hold for the situation existing today. Seven v\ar and post-^^^^r 
years of coalition government shattered party ties, shifted party 
leadership, dissipated party morale; millions of voters crossed over 
more or less permanently from one party to another; a major party 
which had been one of the mainstays of the old political order went 
on the rocks; a party which as late as 1910 could poll barely 400,000 
popular votes and capture only a sixteenth of the seats in the House 
of Commons found itself in 1924, and again in 1929, ensconced in 
the places of power in AVhitehall. Before turning to the important 
matter of party machinery and activities, it will be \vell to bring 
somewhat more clearly into view the party scene that has resulted 
from these changes, both as to the position of the parties individually 
and as to the outlook for the party system as a whole. 

It will be useful to start with a few general obser- 
so.ME PRELLMiNARY yjjj-jons. I . Party names are not to be taken too 
onsERNAiioNs literally; often as not, they mean but little. In 
the United States, Republicans are no more devoted to a “republican” 
form of government than are Democrats, and Democrats have no 
monopoly of belief in “democracy.” So it is in Great Britain with 
“Conservative” and “Liberal.” The terms themselves are only rela- 
tive; what seems conservative to one man seems liberal to another, 
and what appears conservative today may appear liberal tomorrow. 
As applied to parties, the terms are even more deceptive. On more 
than one occasion the Conservative party has taken a more advanced 
position on a public issue than has its historic opponent, and could 
rightly claim to be the party of reform and progress. It was the 
Conservatives, for example, who placed the Reform Act of 1S67 on 
the statute-book; it was they, too, who enacted the long overdue 
measure of 1888 reconstructing and democratizing an antiquated 
system of county government. 2. Aside from extreme groups like 
the Fascists and Communists, all parties have much in common, 
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accepting and supporting the same constitutional order, cherishing 
up to a point the same social ideals, and differing upon many matters 
only in degree and emphasis rather than in more fundamental ways. 
Many statutes are enacted and acts of government performed with- 
out reference to party; nearly all of the greatest legislative measures 
of the nineteenth and twentieth centuries were carried, on a basis of 
compromise, by the cooperation of all of the major parties of the 
day, sometimes even at the cost of schism in one of the number. 
3. Parties are far less homogeneous than is sometimes supposed. 
Formed of elements drawn from widely diverse sources, socially 
and othervuse, they are not solid and permanent blocks of unswerv- 
ing adherents, but rather loose aggregations of “right wings,” “left 
wings,” “centers,” with border-line supporters liable at any time to 
falter in their allegiance, and with individuals, and even groups, all 
the while changing from one banner to another. Moreover, this 
gradation from a party’s extreme right to its extreme left is com- 
plicated and blurred by innumerable cross-currents related to par- 
ticular issues. So wide is the range of human opinion that if there 
are to be only two or three main parties, each of them must embrace 
people of decidedly different antecedents, interests, purposes, and 
views. 4. Parties, at all events in a democracy, are not static, but 
always in a condition of flux, meeting and adapting themselves — 
if they are to live — to new situations as they arise. The historian 
Macaulay compared the relations between the Liberals and Con- 
servatives in England to those between the fore and hind feet of a 
stag, both equally necessary, and the hind feet always arriving at the 
place where the fore feet had been. The figure is, however, faulty, 
because not only have both parties progressively occupied new 
ground from decade to decade, but the two have at times passed and 
repassed each other. The most that one can say is that both have 
constantly been in motion, and in the same general direction, i.e., 
toward the left, which — aside from backward swings encountered 
on the Continent under dictatorial regimes — is the universal tend- 
ency in modern politics. 5. Party leadership almost invariably falls 
to the moderate elements of the center. Perhaps a more accurate 
way of putting it is that, whether or not from choice, successful 
leaders must of necessity assume and maintain a moderate position; 
a Stanley Baldwin must stand nearer to Labor than do the reactionary 
“die-hards” in his party; a Ramsay MacDonald must be more con- 
servative than his radical Clydeside followers.^ From both right and 

^ To be sure, Mr. MacDonald overplayed the role and became so conservative 
that his party forsook him. See pp. 283-Z84 above. 
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CONSERVATIVES AND 
LIBERALS BEFORE 
1914: 

I. DIFFERENCES OF 
RRINCIPLE 


left wings, the leader will be bombarded with criticism; but only 
from a middle position can he, as a rule, draw together and harness 
a maximum of party tolerance and support. 

Thirty years ago, the Irish Nationalists, bent 
primarily upon winning home rule for a dissat- 
isfied people, formed a minor party of consid- 
erable importance, with a following naturally 
localized in the southern and central portions of 
the disaffected island; and the newly.risen Labor 
party had a certain amount of strength in the industrial centers of 
England and Wales. Outside of this, however, the people of the 
United Kingdom who took any part in political life were al- 
most all identified with one or the other of the two great historic 
parties, Conservative and Liberal. It is not inconsistent with the 
comment made above to say that there were significant differences 
between the two parties. The general viewpoint of the one was that 
of the man who has great respect for tradition, believing it the neces- 
sary anchorage of a sound social order, so that changes ought to be 
made only cautiously, gradually, and after the need has been fully 
demonstrated — the point of view, too, of the man who accepts great 
vested rights and interests as part of the natural order of things and 
would go to any reasonable length to protect them. The Liberal 
viewpoint was rather that of the man who, less wedded to tradition 
and not so much concerned about vested rights, especially of a prop- 
erty character, would give more scope to the consideration of human 
and social interests. Concretely, the Conservatives habitually cham- 
pioned the prerogatives of the crown, the independence of the 
House of Lords, the privileged position of the Anglican Church, 
the interests of the landholders, the well-being of “big business” 
(including especially the liquor trade), the freedom of private prop- 
erty from state interference, national unity and strength, and the 
preservation of the Empire. To a greater extent, the Liberals con- 
cerned themselves about the needs of small-scale agriculture and 
business, the promotion of industry, the betterment of the lot of the 
industrial worker, the interests of the consumer, and larger rights 
for peoples within the Empire, including home rule for Ireland. 
Liberalism had swung farther back in the direction of the old mercan- 
tilist concepts and now stood for extensive -state regulation in eco- 
nomic and social matters — except only that it still uncompromisingly 
flew the banner of free trade in a period when the Conservatives were 
gradually becoming infected with the idea of a revived protec- . 


tionism. 
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A. SOCIALLY 


2. DISTRIBUTION OF ^ocial and geographical distribution .of party 
PARTY FOLLOWINGS: fo^owings dearly reflected these differences of 
principle. In the Conservative ranks were found 
decidedly the larger part of the people of title, 
wealth, and social position — in other words, the aristocracy; ^ almost 
all of the clergy of the Anglican Church, and some of the Noncon- 
formists, especially Wesleyans; a majority of the graduates of the 
universities, and of members of the bar; most of the prosperous 
merchants, manufacturers, and financiers; a majority of clerks; ap- 
proximately half of the tradesmen and shopkeepers; and a goodly 
proportion of the small landholders, and especially of the agricultural 
laborers. In the Liberal party were found, on the other hand, a 
goodly share of the professional and commercial elements, con- 
siderably more than half of what may be termed broadly the middle 
class, especially in the towns (but omitting clerks and other em- 
ployees living on small fixed incomes), decidedly more than half of 
the Nonconformists, most of the mining population, and probably 
a good deal more than half of the industrial workers in towns and 
cities, although both miners and urban workingmen were being 
drawn off in increasing numbers by Labor. 

Although less localized than the minor parties, 
the major parties, too, were decidedly stronger 
in some parts of the country than in others. Scotland was over- 
whelmingly Liberal. Half of its counties and boroughs invariably 
returned Liberals to the House of Commons; a third more were 
predominantly Liberal; three or four counties were politically doubt- 
ful; not more than that number were predominantly Conservative. 
The situation in Wales was practically the same, except that the 
Liberal preponderance was even more marked. On the other hand, 
England presented the aspect of a predominantly Conservative, or 
at all events Conservative and doubtful, stretch of country, gener- 
ously spotted over with Liberal areas, especially in the north and 
the JMidlands. The Conservative strongholds lay most largely in the 
south and east. From Chester and Nottingham to the English Chan- 
nel, and from Wales to the North Sea — this was the greatest single 
area of Conservative strength, aside from a half-dozen Protestant 
counties in the Irish province of Ulster. From Oxford and Hertford 
southwards past London to the Channel, there was not a county 

^ This had not always been true. At one time, the Liberal party contained a 
powerful element descended from the Whig aristocracy of the eighteenth century. 
Nearly all of this portion (never completely fused with the middle- and lower-class 
elements brought in by the nineteenth-century reform acts) was, however, dranm 
off permanently by the secession of 1886, See p. 273 above. 
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in which the Conservatives were ever in serious danger of being 

outvoted/ j • 1 

In general, those regions in which the people were engaged mainly 

in manufacturing and mining were Liberal, those in which t ley 
were engaged in agriculture were Conservative; and among agri- 
cultural districts, it was the most fertile and best favored, such as 
Kent, that were most heavily Conservative. Regions in which small 
landholders abounded were likely to be Liberal. Scotland was 
Liberal because of the traditional dislike of landlordism, the strong 
sense of independence and the sturdy democracy of the middle and 
working classes, the absence of the Anglican Church as an estab- 
lished church, and the weakness of the peerage in both numbers and 
influence. Wales was Liberal because of the preponderance of 
industry and mining, the scarcity of great landed estates, the radical 
temperament bred by an austere mode of life, and the strength of 
Nonconformism. 

So much for parties as they existed prior to 
THE PARTIES TODAY: dislocation associated with the W orld War. 

What of their respective positions and characteristics at the present 
day.^ 

The results of recent elections seem to indicate 
I. CONSERVATIVE Conservative party holds the allegiance 

of a greater proportion of the electorate than does any of its rivals; 
and, in general, the same sections of society and the same interests 
adhere to the party as in earlier times. Here and there, to be sure, 
the Liberals capture a rural seat; and Labor has begun to organize, 
and occasionally to win, in rural constituencies. Speaking broadly, 
however, the Conservative hold upon the rural portions of the coun- 
try, especially in southern England, has never been broken. During 
the past 2 5 years, too, there have been large accessions from Liberal- 
ism through the adhesion of people who gravitated over during the 
war-time coalition, of others who, unable to see any future for the 
historic Liberal party, embraced Conservatism as a bulwark against 
socialism, and of still others who aspired to political careers and 
considered that, as matters stood, their only chance lay with the 
Conservatives. Many of these recruits have come from what may 
be termed broadly the middle class, especially in the towns; even 
more, proportionally, have been drawn from such wealth, leisure, 

^ See E. Krehbiel, “Geographic Influences in British Elections,” Geog. Rev., Dec., 
1916. A map which accompanies this article shows in colors the distribution of 
party strength on the basis of composite returns for the eight parliamentary elec- 
tions between 1885 and December, 1910. 
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and fashion as latter-day Liberalism could boast. For many a day to 
come, the Conservatives should be able to go into a general election 
with upwards of 100 seats (chiefly rural) in their pockets,^ and with 
assurance that if they do not suffer downright disaster in the bor- 
oughs — as they did in 1929 — they have nothing to fear. 

The party, however, displays plenty of internal differences, and 
at least three main elements or groups can be distinguished. On the 
right are the ultra-conservative “die-hards”; on the left, the “Young 
Conservatives”; between the two, the “center,” numerically more 
imposing. Steeped in the philosophy of Edmund Burke, the die- 
hards take, in general, a pre- 1 9 1 1 view of the constitution, uphold 
the existing political and economic order against practically all pro- 
posals for change, believe in a stiff protectionist policy, and almost 
invariably react as nationalists and imperialists. Composed of people 
who have been liberated from the spell of laissez-faire, and who be- 
lieve change both inevitable and desirable, the left wing, on the other 
hand, approaches at many points the position of Labor, with, how- 
ever, the significant difference that whereas Labor has a socialist 
bent toward doing away with private capital, the Young Conserva- 
tives would retain it and merely subject it to a larger amount of state 
control. Reorganization, public regulation, development of social 
services — these are well within the left-wing purview, and quite in 
line, it may be added, with the essentially liberal outlook which the 
party maintained in more than one earlier stage of its history. With 
the die-hards acting as a brake and the Young Conservatives as an 
accelerator, the great central body of the party becomes what a 
center group usually is, i.e., a sound but rather uninspiring and op- 
portunistic instrumentality for getting things done. One should 
hasten to add, however, that, allowing for periods of recession, the 
trend is, on the whole, toward progressivism.- Historically, the party 
has never been reactionary except during brief intervals; all of. its 
greater leaders have, in their way, been reformers; since 1931, it has 
been responsible for a good deal of advanced social legislation. From 
an extreme Labor viewpoint, Conservatism may appear to have 
“nothing to do or create,” but “everything to prevent.” One thing 
above all others it undoubtedly is bent upon preventing, i.e., the 
surrender of the country to socialism. Whenever that becomes the 
issue, the ranks instinctively close. But the party’s record, make-up, 

^ Very much as the Democratic party in the United States goes into a presidential 
election with a substantial block of electoral votes assured in the “Solid South.” 

“ In these dark days of their own party, Liberals have been known to take some 
melancholy pride in reflecting that “most Conservatives are Liberals now.” 
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and leadership forbid denying to it the quality of constructive, even 
if cautious, statesmanship,^ 

Cursed with more serious and persistent conflicts 
2. LIBERAL pej-gQ^alities than any other party, and victim 

of an electoral system which stacks the cards against any interme- 
diate party or group, the Liberal party has known no true unity 
since 1916; and its situation is probably worse today than at any 
previous time in its history. Reunited in name (though not in spirit) 
in 1923, it again split wide open in 1931; and from thence to the 
present it has existed only in the form of factions, which war upon 
each other almost as spiritedly as upon the common enemy. To be 
sure, in the last parliamentary election carried out under normal 
party conditions (that of 1929), Liberal candidates polled the very 
respectable total of 5,300,000 popular votes. To be sure, too, the 
faction which most truly preserves the party tradition, retains the 
bulk of popular support, and keeps up the time-honored machinery, 
i.e., the “Opposition Liberals,” has decidedly more strength and 
unity than the pitiful quota of 21 seats won in the 1935 election 
would suggest. The future, however, holds no great promise. People 
of more moderate views continue to drift into the Conservative 


party; those more radically inclined go over to Labor. As late as 1 922, 
Liberalism was represented on the election map by sizable, though 
scattered, areas in all major parts of England except the southeast; 
in \A'ales, by practically the whole of the country except for Labor 
splotches in the northwest and extreme south; and in Scotland, by 
all except a fifth or sixth of the country, i.e., the region, in general, 
between the Firth of Forth and the Firth of Clyde, which was shared 
by Conservatism and Labor. In 1935 — if the element supporting 
the decidedly non-Liberal Nationalist government be left out of 
account only a few scattered dots remained to indicate that the 


once proud party still existed. 

In matters of creed, the chief distinction left to that wing of the 
party most worthy of being regarded as heir to the traditions of the 
past is its emphasis upon the importance of the individual in com- 
parison ydth the state; its belief in a government dominated by the 
upper middle class; its devotion to capitalism, tempered with a strong 
sense of social obligation; and its insistence upon'public regulation 

Conservative task,” see F. J. C. Heamshaw, Conservatism in England, 
Cliap. XX. In his mtroducuon, the author laments a certain inarticulateness of Con- 
.^rvatism m respect to its principles and policies. Cf. W. Elliot, Toryism and the 

^9^7); R. Loftus, The Creed of a Tory (London, 

Pnlt; VIA Democracy (New York, 1925); L. Rockow, “The 

Political Ideas of Contemporarj^ Tory Democracy,” Amer. Folk. Sci. Rev., Feb., 1927. 
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as an alternative to the Labor policy of nationalization. At a time 
when the country, under Conservative leadership, has swung back to 
protectionism (since 1932), the party adheres unswervingly to free 
trade. And it favors military preparedness, advocates more efficient 
use of the land through a system of small holdings and allotments, 
favors sundry measures for social amelioration, and calls for econ- 
omy in public expenditures.^ Except on tariffs, however, there is 
little in the program that does not find a place among either Con- 
servative or Labor proposals; and the country has failed to be stirred 
by it.'' 

Next to the Conservative party in popular favor 

stands Labor. To be sure, a party which in 1929 
won 288 parliamentary seats and in 1931 only 52 might have been 
supposed to be on the road to extinction. But even in the last-men- 
tioned year, a popular vote of nearly seven millions was polled, and 
in 1935 recovery in the constituencies was more than matched by 
gains at Westminster. Neither Labor nor any other major British 
party has ever been strictly a class party. As pointed out in the 
preceding chapter. Labor’s earlier social basis has been greatly broad- 
ened in the last two decades; and although manual workers-espe- 
pecially in factories and mines — still preponderate heavily, as no 
doubt they will always do, the party rolls now contain the names 
of as diverse and representative a lot of people as have ever been 
drawn together in any other British party. Speaking broadly, and 
without regard to the ups and downs experienced at particular elec- 
tions, Labor’s primary strength is in the coal fields, the manufac- 
turing regions of southern Scotland, the north and Midlands of 
England, and south Wales.^ 

Only since Labor appeared upon the scene have party creeds in 
England really differed in fundamentals; Conservatives and Liberals 
always took much the same view of the social order and its implica- 
tions, differing mainly upon secondary questions of emphasis and 
method. Labor injected a body of thought and a program of 
objectives which gave the voter a chance to say whether he wanted 

^ These and other features of the Liberal program are set forth in a statement of 
policy issued in 1934 by the National Liberal Federation under the title, The 
Liberal Way. 

" Useful literature relating to the Liberal party includes H. L. Nathan and 
H. H. Williams (eds.), Liberal Points of View (London, 1927), and Liberalism and 
Some Problems of the Day (London, 1929); H. Phillips, The Liberal Outlook (Lon- 
don, 1929); F. K. Griffith, “The Liberal Appeal,” Polit. Quar., Apr.-June, 1935. 

“ The geographical distribution of Labor’s representation on the basis of general 
elections from 1918 to 1931, inclusive, is tabulated by A. W. A'lacmahon in Amer. 
Polit. Set. Rev., Apr., 1932, pp. 340-341. 
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an early realization of the socialist ideal, even if conditions had been 
more favorable for doing so. It did not even try; and in the words 
of a Labor writer, the situation had come to this, that either the 
party had to drop socialism or it had to drop leaders who were not 
socialists. After the shake-up, there was a decided swing to the left; 
at the party conference of 1932, complete severance from the 
methods of the past was the keynote of the discussions, and “grad- 
ualism” was expressly repudiated. This was not construed to denote 
a renunciation of constitutional methods; the party was not becoming 
revolutionary. The stand taken was, however, interpreted to mean 
( I ) that Labor would not be likely again to assume office until it 
could do so with the backing of an absolute parliamentary majority, 
and (2) that when such a position was arrived at, transfer of at least 
the key industries to the state must and would follow immediately.^ 

To the forces carr3dng the party leftward have, however, been 
opposed others which since 1933 have sought to push it back into 
something like its earlier position. The fate that has befallen the 
German Social Democracy and the German trade union movement 
since the rise of the Nazis to power has served as a warning; and, 
after all, the backbone of the British party continues to be the trade 
unions, which can always be depended upon to put a brake upon the 
socialistic fervor of the intellectuals. As a result, the more moderate 
elements have continued in control of not only the General Council 
of the Trades Union Congress, but also the central macliinery of the 
party; and in 1933 the secretary of the Congress induced the party 
conference to adopt a resolution expressly repudiating the idea of 
dictatorship whether of the right or of the left — a position reaffirmed 
in the conference of 1934. Conflict in the party ranks over funda- 
mental questions of procedure, however, continues and is by all odds 
the most formidable obstacle to further progress.- 

^ Conceivably, however, the party might again find itself in office without the 
leverage of a parliamentary majority, and a resolution of the same conference 
declared “that on assuming office, with or without power, definite socialist legislation 
must be immediately promulgated, and that the party shall stand or fall in the House 
of Commons on the principles in wliich it has faith.” By proceeding as if it were a 
majority government, a minority government would, to be sure, bring defeat upon 
itself. But — so said the strategists — such fidelity to principle and such boldness of 
procedure would catch the public imagination and, appeal to the country being 
made, would convert a Labor minority into a majority. Cf. “Labor’s Immediate Pro- 
gram,” a document issued in 1937 by the National Executive Committee of the party, 
and to be found conveniently in R. K. Gooch, Sovree Book, 74-79. 

" Useful publications dealing with the Labor party in later days include C. R. 
Attlee, The Labour Party in Perspective, cited above; E. Wertheimer, Portrait of 
the Labour Party (London, ipzp); D. E. McHenry, The Labour Party in Transition, 
1931-1938 (London, 1938); H. Tracey (ed.). The Book of the Labour Party, 3 vols. 
(London, 1926); H. B. Lees-Smith, Encyclopedia of the Labour Movement, 3 vols. 
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Parliamentary government has fewer foes in 
4, OTHER PARTIES Qj-eat Britain than in any other major European 
country. Two minor political elements, however, although poles 
apart in other respects, are agreed in their opposition to it. Formed 
in 1920 by fusion of one wing of the British Socialist party with sun- 
dry local communist organizations, and joined in 1935 by a section 
of the I. L. P., the Communist party boasts only a few thousand 
members and seems not only to have no future but to be rather less 
militant than a decade ago. Wedded to principles and policies taken 
over from Russia, the party is regarded with hardly less abhorrence 
by the working-classes than by more conservative elements, and all 
efforts to secure admission to or affiliation with the Labor party have 
been fruitless.^ 

Fascism, also, has boldly lifted its head in a British Union of 
Fascists, led by Sir Oswald Mosley. Without doubt, fascism is fun- 
damentally incompatible with the British temper. Nevertheless, it 
was inevitable that the examples of Italy and Germany should bring 
to the surface a certain amount of fascist opinion; and when Mosley, 
in 1930, forsook the Labor party and organized a “New” party with 
a policy of national planning and an appeal to patriotic lovers of 
action, there were those who saw in the move a serious threat to the 
country’s parliamentary institutions. So far as the New party was 
concerned, the bogy was soon dispelled; a single by-election in 1931 
demonstrated that the party had no prospects. As a result of the 
experience, Mosley, however, became more of a fascist than before, 
and more bent upon displacing the existing parliamentary regime 
with a government of authoritarian type. To that end, he and a 
handful of followers established, in 1932, the British Union of 
Fascists, which, in the course of a checkered career, seems to have 
passed the peak of its influence in the following year.- 

Viewing the tangled party system as it has stood since the World 
War, observers have discerned three different forms that it might 


aondon 1928); R. H. Tawney, The British Labor Movement (New Haven, 1925); 
H. J. Lzski, Democracy at the Cross Roads (London, 1934) ; S. Cripps, Can Socialism 
Come by Constimtional Methods? (London, 1933); G. D. H. Cole, A Plan for 
Britain (London, 1933), and British Trade Unionism Today; A Survey (London, 


" in Great Britain,” Curr. Hist., Jan., 1939. 

- V\. A. Rudiin, The Growth of Fascism in Great Britain (London, 1033)-, 
L. Janeway England Moves toward Fascism,” Harper’s Mag., Jan., 1939. [Within 
^'^o days after Britain’s declaration of war with Germany on September 3, 
1959, the Home Office banned ail Communist and Fascist meetings and demonstra- 
tmns, and both the Communist and Fascist parties were to ail intents and purposes 
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eventually take.^ i . There might permanently be three major parties 
instead of two — Conservative, Liberal, and Labor. Even with this 
condition existing, it would, of course, be possible for a single party 
not only to win a majority of the seats in the 
THE PARTY House of Commons, but also to poll a majority 

OUTLOOK: of popular vote, and thus to govern as a 

SOME POSSIBILITIES ^rue majority party. Such a result, however, 
\vould be extremely unlikely. More probable 
would be a situation, such as existed in 1924-29, in which one of the 
parties should find itself governing by virtue of a majority in the 
House, but on the basis of only a plurality of the popular vote. This, 
too, would not be so bad. But still more likely to develop would be 
situations in which the party in power (a) should be found to have 
a mere plurality both in the country (as measured by popular votes) 
and at Westminster, or (b) should have (as was true of Labor in 
1929-31) a plurality only at Westminster and not in the constitu- 
encies, or again (c) should have (as was Labor’s position in 1924) no 
plurality either in Parliament or at large. In progressive degree, all 
of these last-mentioned situations would mean minority government, 
and on that account would be inherently objectionable. The only 
alternative would be coalition government, of which Englishmen 
lately have had much, but which they instinctively dislike. 2. There 
might arise a group system on the order of that prevailing in France 
and other Continental countries in which free political life survives.^ 
For such a system, the elements are undeniably present in the vari- 
ous “wings” and factions which, as we have seen, all of the major 
parties contain. A group system would, of course, entail coalition 
government as a regular thing, with all of the disadvantages that 
Englishmen have been accustomed to find in the operation of the 
multi-party system of such a country as France. 3. There might 
conceivably be a return to the two-party alignment of earlier days; 
certainly the urge toward such an arrangement is, in Britain, very 
great. This, however, would plainly be conditioned upon the even- 
tual disappearance of the Liberal party — at all events as a party of 
any considerable importance among the electorate. There can be no 

^ There are, of course, people, who, recalling that the country has been gov- 
erned by some sort of a coalition approximately half of the time during the last 
three decades, contend that the day of government by party is past. The parties and 
their leaders, however, give no sign of thinldng so; every party, large and small, 
strives to maintain its identity and to keep its fighting machine in order; each of 
the more important ones, at least, wants and expects sooner or later to capture 
undivided control. 

' See Chap, xxvii below. 
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reasonable doubt about the lasting qualities of Conservatism and 
Labor. There is in every country a place for a conservative (not 
necessarily reactionary) party — a party that is not so much an army 
on the march as a garrison holding the fort, a party that represents 
the eternal stand of the “haves” against the “have nots.” In contem- 
porary Britain, this position is filled appropriately by the party of 
Baldwin and Chamberlain and Churchill — a party that normally 
commands the support of anywhere from 35 to upwards of 50 per 
cent of the electorate. Similarly, in every country there is, under 
modern conditions, a place for a party that perpetually challenges 
the existing order and fights for far-reaching changes in it. Such a 
party is British Labor. 

What, it might be — and has been — asked, is there 
left for British Liberalism to be and do? The 
answer from Conservatives — echoed by Labor — 
has been, “Nothing.” For years, a gallant band of Liberal leaders 
fought desperately to convince the nation that theirs was not a dying 
party, that as between the conservatism and immobility of the 
“Tories” and the socialism of Labor there was room — and need — 
for a middle-of-the-road attitude, policy, and party Nor, as elec- 
toral statistics show, was the fight wholly in vain. Nevertheless, the 
conviction has grown that the party battle of the future is to be 
simply between Conservatism and Labor; and Liberals themselves, 
conceding this in increasing numbers, have, as we have seen, been 
drifting heavily into the ranks of the other parties. Conservative and 
Labor strategy, e.g., in resisting the Liberals’ urgent demand for 
proportional representation, has long been predicated on the assump- 
tion, and motivated by the hope, that the third party will eventually 
be edged out of the political arena altogether. 

BI-PARTY SYSTEM S" f “'‘i^ents in the 

CONVENIENT BUT , Commons, the country is even now as 

NOT FssFNTiAT ^ bi-party system as in 1914. Viewed in 

terms of party followings, however, the case is 
far otherwise; the electorate is still divided, on a large scale, three 
ways. Fortunately, the survival and well-being of the British nation 
is not conditioned upon a restoration of the historic bi-party system. 
Indeed, with all its advantages of simplicity and responsibility, that 
system has its shortcomings; although coming distinctly as a surprise, 
one nowadays occasionally hears even an Englishman argue that a 

" The lines on which the Liberal party might be rehabilitated, as they appeared 
to a young Liberal leader a decade and a half ago, are set forth in interesting fashion 
in Ramsay Muir, Tolitics and Progress (London, 1923). 
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group system is less artificial and better suited to the circumstances of 
the time.^ After all, party systems are means, not ends. If a country’s 
voters are content to divide into no more than two opposing forces, 
that is probably something to be thankful for. But if such division 
does not satisfy, it is futile to try to maintain it by traditions and 
manipulations. The English constitution has survived greater shocks 
than the collapse of bi-partyism, even granted — a thing as yet by 
no means proved — that the collapse is real and lasting, and not merely 
a passing phase." 

^ E.g., Sir Arthur Stecl-Maitland, in Polit. Qtiar,, Jan.-Mar., 1931, p. 27. For a 
vigorous counter-argument, see F. J. C. Heamshaw, Conservatimi in England, 4-5. 

• Sec a very good discussion in R. Bassett, op. cit., Chap. ii. 



CHAPTER XVII 


Party Organization and Activities 

H owever firmly a political party may be grounded upon 
common principles and interests, it achieves effectiveness, in 
the long run, only in proportion as it develops machinery for holding 
its members in line, winning recruits, formulating policies, selecting 
candidates for office, raising funds, and attracting the electorate to 
its point of view at polling time. Parties have been far more success- 
ful in this respect in some countries than in others; and in any given 
country certain parties will usually be found better organized than 
most or all of their competitors. Organization of the kind reaches 
its maximum of authority and efficiency in the Fascist party of Italy, 
the National Socialist party of Germany, and the Communist party 
of Russia, each of which holds the field without competitors and is 
to all intents and purposes not only a party but also a government.^ 
Leaving out of account the e.xtraordinary arrangements found under 
such dictatorial regimes, and considering only parties which exist 
alongside other parties, with which they contend 
on more or less equal terms, the countries in 
which party organization is most elaborate and 
stable are Great Britain, the British dominions, 
and the United States. Until the Hitler government broke up the 
party system in Germany in 1933, that country undoubtedly would 
have deserved to be included in the list." The Netherlands, the 
Scandinavian countries, Switzerland, and Japan also have some par- 
ties that have attained a high degree of organization. In France, there 
is increasing organization as one moves from the less stabilized 
groups of the center toward both the right and the left. But in 
any event, the parties of Great Britain stand at, or near, the top; and 
in that country, the already elaborate party mechanisms described 
more than a generation ago by the Russian scholar Ostrogorski ^ have 
in later days grown decidedly more imposing, more closely inte- 

^ See Chaps, xxxvii, xli, xliv below. 

" See Chap, xxxv below. 

I ‘'’’A Organization of Political Parties (New York, 1902), 

1, l:'t. 11, Chaps. 11-ix, Pt. Ill, Chaps, i, v-vii, > / /- 
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GENERAL PLAN OF 
BRITISH PARTY 
MACHINERY 


grated, and more significant. Even if no other influences had been 
at work, the doubling of the electorate and the march of Labor to 
front-rank importance in the past quarter-century would of them- 
selves have entailed impressive extensions of party machinery and 
techniques. 

Despite significant differences at certain points, 
all political parties in Great Britain are organized 
in pretty much the same way; and in the case of 
each, the machinery falls into two main parts, 
i.e., that which is inside of Parliament and that which is outside. The 
parliamentary portion consists of three principal elements: ( i ) the 
group of party members in Parliament (more particularly in the 
House of Commons) considered as a whole, and commonly referred 
to as the “parliamentary party”; (2) the leaders within this group; 
and (3) the whips. The extra-parliamentary portion includes mainly 
(i) the local party organizations in the constituencies, and (2) the 
national organizations (including the highly important “central 
office”) built up in times past by federating these local bodies. 

Notwithstanding what was said earlier about the 
increased watchfulness of the people over their 
representatives at Westminster,^ the group of 
parliamentary members identified with any given 
party is subject to no great amount of control by 
any agency or authority of the party outside. At all events, this is 
true of the Conservatives and Liberals. To speak of these parties 
first: the “parliamentary party,” and not any congress or committee 
of the nation-wide party organization, chooses the leader, who, when 
the party is in power, is the prime minister and when it is not in 
power is the leader of the opposition; when the party is in power, 
policy-making is left very largely to the cabinet (which normally is 
itself, of course, a party group), yet the parliamentary party may 
be called into conference — as it is certain to be, at fairly frequent 
intervals, when the party is merely in opposition; and while the com- 
moners may individually, as candidates for election, have pledged 
themselves before their constituents to stand for certain principles 
and to support certain policies, the parliamentary group is free at 
all times to determine its course of action, independently of any 
instructions either from constituents or from party organizations 
outside of Westminster. To be sure, decisions may often be reached 
by the leaders alone — in the case of the party in power, by the cabi- 
net — and meetings of the parliamentary party may be designed not 
’ See pp. 253-254 above. 
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so much for deliberation as merely to give the leaders a chance to 
instruct and spur their followers. But in any case, there will be no 
disposition to deny to the party members at 'Westminster full legal 
and moral right to be guided by decisions arrived at on the spot. The 
i situation in the Labor party is somewhat different, in that the party 
^constitution requires the parliamentary representatives, singly and 
collectively, to “act in harmony with the constitution and standing 
orders of the party,” and also enjoins that the national party execu- 
tive and the parliamentary labor party shall jointly discuss matters 
of party policy at the opening of each parliamentary session, and at 
any other time when either body may desire such conference. This 
undoubtedly imposes some restraint. In practice, however. Labor’s 
parliamentary group also enjoys substantial autonomy; it selects the 
party leader and deputy leader, appoints whips, makes and enforces 
standing orders, and decides upon tactics with quite as much freedom 
as in the case of the other parties; only on the matter of principles 
is it bound. 


2. THE PARTY 
LEADERS 


If the truth be told, it is not, in any party, the 
parliamentary group as a whole that takes front 
rank as a party agency, but rather the chiefs or 
leaders. In the case of the party in power at any given time, this 
means the cabinet.^ For parties out of power, it means a somewhat 
less definite, yet perfectly recognizable, group of men who, if the 
party were to come to power, would assume most or all of the cabi- 
net posts. At the head of the group, in either situation, stands the 
leader, designated as such, under practice of the Conservativc.s, for 
as long as he will serve, chosen for a year at a time in the case of the 
other parties. Mis is the voice that is most influential in policy and 
tactics; his the power, indeed, in the practice of the Conservatives, to 
commit the party singlchandedly by his assertions and promises and 
to define its course of action. Conservative leaders usually try to get 
along without so much as convoking the parliamentary party except 
at times of crisis. 


3. THE WHIPS Each group of leaders has, in each house, the as- 
sistance of a number of “whips.” These are in all 
cases members of the house in which they function, although by 
custom they take no part in debate. The government whips in the 
House of Commons are usually four in number, /'.e., the chief whip, 
who holds the office of Parliamentary Secretary to the Treasury, 

subject is here discussed in terms of regular party government. Under 
coalition government, the government leaders arc drawn from different parties. But 
t icy are likely to stand out even more distinctly from their composite parliamentary 
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and three Junior Lords of the Treasury/ They are, of course, min- 
isters, and, as such, are paid out of public funds. The whips of the 
opposition parties, usually three for each, are private members, 
named by the party leader (by the parliamentary party caucus in 
the case of Labor) , and unsalaried. The functions of the government 
whips consist, chiefly, in seeing that the ministry’s supporters are 
at hand when a division on party lines is to be taken, keeping the 
ministers informed on the state of feeling among the party members 
in the house, bringing pressure to bear upon negligent or rebellious 
members, acting as intermediaries in making up slates for select com- 
mittees, and serving as government tellers when a division is to be 
taken on party lines. “Stage managers,” Ostrogorski calls these offi- 
cials; “aides-de-camp, and intelligence department, of the leader of 
the house,” they are termed by Lowell. The duties of the opposition 
whips are of similar nature, with allowance made for the differ- 
ences arising from the fact that the leaders whom they serve are not 
in office but only hope to be.- 

Outside of Parliament, party organization devel- 
oped relatively late; local machinery in the con- 
stituencies made its appearance only after the 
Reform Act of 1832, and the first party organi- 
zation to operate on a nation-wide scale was 
founded less than 75 years ago. The reasons are not difficult to dis- 
cover. Prior to 1832, parliamentary seats were, in many boroughs, 
dispensed as patronage, or sold to the highest bidder; in most other 
constituencies, county and borough, there was only a handful of 
voters, with little of what we call group consciousness; only here and 
there — as in the borough of Westminster — was the electorate large 
enough to form any real basis for party groupings. The act of 1832, 
however, changed this situation considerably. Half a million persons 
were added to the electorate; the rule was introduced that no one 
might vote unless duly registered; and the constituencies were so 
reconstructed that in practically all cases the choice of representa- 
tives was thrown into the hands of a considerable number of people. 
In numerous places where elections had previously been merely a 
matter of form, there were now to be genuine contests, with the dif- 
ference between success and failure measured in terms of the number 
of qualified and registered voters that could be got to the polls. The 
lesson for party leaders and supporters, national and local, was obvi- 
ous: agencies must be created which would see to it that the new 

’ Conservatives and Liberals have two whips each in the House of Lords. 

“ Al. Ostrogorski, op. cit., I, 1 37-140; A. L. Lowell, op. cit., I, 448-457. 
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voters were registered, instructed, canvassed, and, when necessary, 
stirred to action at election time. 


EARLY REGISTRATION 
SOCIETIES 


The device hit upon was the registration society, 
which thus became the earliest form of’ local 
party organization. Almost as soon as the Reform 


Act was on the statute book, societies of this nature, both Conserva- 


tive and Liberal, appeared in certain constituencies, and by 1840 
they were common throughout the country. At first, they confined 
their activities largely to getting ine.xpericnced, and often apathetic, 
voters on the parliamentary register and keeping tliem there — those, 
at all events, who could be depended upon to vote right. But pres- 
ently they added canvassing voters (new and old) in their homes, 
supplying them witli information about the candidates and the issues, 
persuading the hesitant, and rounding up the faithful at the voting 
places. When another million was added to the electorate in 1867, 
the responsibilities of these societies were augmented; and of course 
they were further increased in 1884. For a long time, the societies 
did not attempt, except in isolated instances, to nominate candidates. 
Men were left to announce themselves to the voters; or, at most, the 
selections were made by a few influential leaders. Sooner or later, 
however, the local organization was bound to come to feel that this 
important function, too, lay within its province. 


This development was fostered by the rise of the 

RISE AND SPREAD -pi t i 

OF THE CAUCUS caucus. 1 he term caucus has somewhat sin- 
ister associations in American politics; many 
movements on this side of the Atlantic, conceived and carried out in 


the interest of popular control in government, have had for their 
object the overthrow of some kind of a caucus. But whereas the 


American caucus has usually been a self-constituted clique or faction 
operating on oligarchical lines, the British caucus was from the first 
a means of achieving broader democracy. The initial appearance of 
the caucus in its British form was in the city of Birmingliam, where, 
during the sixties, the Liberals adopted the plan of assembling all 
of the party members in each ward in a caucus, each such meeting 
choosing a ward committee, which, as the machinery was perfecteefi 
began sending delegates to a central convention representing the 
entire city. The principal author of this plan was Joseph Chamber- 
lain, then a Liberal, although destined to play his memorable role as 
a national statesman under the Conservative banner; and it is interest- 
ing to note that Chamberlain had visited America and had some 
acquaintance with conventions, caucuses, and other party devices on 
this side of the Atlantic. The new scheme was looked at askance by 
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many Englishmen as likely to prove a first step toward the rule of 
rings and bosses then notoriously prevalent in American cities. But 
it was proceeded with, and the general election of 1868 afforded 
convincing demonstration of its effectiveness. Birmingham, it is nec- 
essary to note, was one of a limited number of boroughs in which, 
with a view to assuming some representation for minorities, the Re- 
form Act of 1867 required electors to vote for fewer candidates than 
the number of seats to be filled. Through its general committee, the 
Liberals’ central association in the constituency both nominated the 
candidates of the party and guided the electors in distributing their 
votes in such a way that all three seats were captured, and not only 
these but also the city council and the school board.^ The upshot was 
that the Birmingham plan of caucus and convention — of local party 
organization on the basis of the full party membership rather than 
simply of a small registration society, and with selection of candidates 
as well as promotion of their candidacy in the hands of the organi- 
zation’s central association in the constituency — ^began spreading 
to all parts of the country, being taken up not only by the Lib- 
erals, but also by the Conservatives, who were driven to it in self- 
defense. 


LIBERAL LOCAL 
ORGANIZATION 


Liberal organization on these lines naturally 
went forward faster in the towns than in the 
rural sections, because townspeople can be got 


together more easily and because the Liberal forces were predomi- 
nantly urban. By the opening of the present century, however, there 
was a Liberal association in practically every constituency, rural 
and urban, in which the party was not in a hopeless minority; and 
this continues to be the case today. The National Liberal Federation, 
which in 1877 brought the local associations into a common nation- 
wide organization, guides and advises in the formation and conduct 
of the local units. Aside, however, from requiring that their govern- 
ment shall be based upon popular representation, it lays down no 
positive regulations; and it is especially to be observed that the state 
seeks to regulate in no way whatever either these local associations or 
any other party organizations — except only as their activities may be 
affected by corrupt and illegal practices acts and by restrictions upon 
campaign expenditures. Naturally, there is a certain amount of 
variation. Yet, wherever local organization exists, every rural parish 
and small town has a primary association; every parliamentary divi- 

' For an account of this interesting episode, see M. Ostrogorsici Dmocracy and 
the Organization of Political Parties, I, Chap. iii. The outcome of the experiment 
gave the caucus as a party device a great impetus, but discouraged further adoption 
of “limited voting.” See p. 176 above. 



GREAT BRITAIN 


308 


sion of a county has a council and an executive committee; every 
parliamentary borough is organized by wards and has officers and 
committees on the plan of tiie Birmingham caucus. In some cases, 
the associations arc open to men and women alike; in others, there are 
separate, but cooperating, organizations for the sexes.^ 

In local organization, the Conservatives were 
coNSF.RVAin L LOCAL luij'dly ' bchiud their rivals, and in the formation 
oRcAxizAiioN nation-wide league of local societies they led 

by a full decade. With more money to spend, they eventually devel- 
oped an even more elaborate network of local associations. As in 
the case of the Liberals, the authorities of the Conservative national 
federation recommend certain forms of organization, embracing 
mass meetings, committees, councils, and officials in such combina- 
tions as seem most likely to meet the needs of parishes, wards, county 
divisions, boroughs, and other political areas; and in the main these 
recommendations arc carried out. In earlier times, both parties had 
considerably more success in organizing their adherents in the bor- 
oughs than in the rural sections, but nowadays the difference is less 
pronounced.' 


I.AROR LOCAL 
ORC.AMZATION 


Prior to 1918, local organizations of the Labor 
parry took the form almost exclusively of trade 
unions and socialist societies, although there 
M'erc a few constituency labor parties of more general scope. As 
explained elsewhere, the reconstruction of party machinery in that 
year involved mainly the reorganization of these local parties and 
the establishment of such parties in large numbers of constituencies 
previously without them; and nowadays the local party units con- 
sist chiefly of (i) trade unions, (2) socialist societies, and (3) con- 
stituency organizations, known in county constituencies as divi- 
sional labor parties and composed of the local branches of trade 
unions and of socialist and cooperative societies, together with per- 
sons who have joined the party as unattached individuals. In many 
constituencies there is also a women’s section, and in addition a 
branch of the League of Youth, a special organization for persons 


The sharp decline of the Liberal party since the World War has, of course, 
extinguished some local organizations and weakened many of those that remain, 

= Party organization prior to the rise of the caucus is treated in A'l. Ostrogorsld, 
Op. cit.j I, 135—160, and the effects of the Reform Act of 1832 on partj'' activities arc 
described in C. Seymour, Ehciornl Reform m Eng]and and Wales, Chap. iv. The 
nse of me ^ucus is dealt with in Ostrogorsld, “The Introduction of the Caucus into 
'ngland, Polit. Set. Qvar.j June, 1893, but a much fuller account is given in the 
same authors Democracy and the Organization of Political Parties, I, 161-240. The 
salient features arc presented in A. L. Lowell, op. cit., I, 4651-478. 
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NATIONAL PARTY 
ORGANIZATIONS AND 
THEIR NATURE 


under 21.^ As pointed out by the present national party leader, the 
constituency labor party is a microcosm of the whole organization, 
a self-contained unit governed by a representative management com- 
mittee, and entitled to one delegate in the national party conference 
for every 5,000 members (or fraction thereof) on which it pays fees.^ 
Even yet, there are constituencies in which there is no divisional or 
other local labor party; but the number continues to grow, especially 
in the rural constituencies, where the central office at London is now 
spending most of its organization funds. 

It was to be expected that after local associations 
under the banner of a particular party had grown 
numerous, effort would be made to combine 
them into some sort of a league or federation; 
and this is precisely what happened. The Conservatives led the way 
by organizing a National Union of Conservative and Constitutional 
Associations in 1867, and their Liberal rivals countered ten years 
later with a National Liberal Federation. In due time, the Labor 
party was built up by federating trade-union, socialist, and other 
local organizations; and to this day it remains a characteristic of 
English parties, as contrasted with those of most other countries 
(including the United States), that they are combinations, not of 
individuals as such, but rather of local or regional societies or asso- 
ciations. Ordinarily, a person belongs to a given party by virtue of 
being a member of some local branch of it or some local group affili- 
ated with it. 

The nation-wide organization of the three major 
THE PARTY CONGRESS pretty mucli of a pattern, and so far as 

the Conservatives and Liberals are concerned, it can be described in 
few words. First of all, both older parties make provision for a 
national representative body, or party congress. The Conservatives 
call theirs the “Conference”; the Liberals call theirs the “Assembly” 
(formerly the “Council”) ; but it is practically the same thing in both 
instances, and serves substantially the same purposes. Meeting once 
a year in some important center, the congress consists in both cases 
of a thousand or more delegates (sometimes as many as two thou- 

^ As would be surmised, there is much duplication of membership. A person 
belonging as a trade-union member may belong also as a member of a socialist 
society and in other capacities as well; so that while the total party membership is 
reported (1938) as about 2,500,000, the actual number of individuals is considerably 
smaller. If a person is a member four times over, he pays contributions four times 
through different bodies, and has four-fold representation in the party’s annual 
conference. 

“ C. R. Attlee, op. cit., 89. 
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sand in the case of the Conservatives) sent by the affiliated local 
organizations; and whereas formerly, in both parties, it sought to 
formulate principles and policies — somewhat on the lines of the 
platform-making carried on in American party conventions— it 
nowadays has no very important function except to elect certain 
party officials and committees and to afford opportunity for speeches 
by the party leaders in Parliament and for general discussion cal- 
culated to whip up party interest and promote party morale. The 
main leader of the party is of course cltoscn, not by the congress, but 
by the group of party members in Parliament, 

The experience of the older parties with plat- 
form-making by the annual congress is interest- 
ing and instructive. It is not surprising that the 
party representatives, gathered in deliberative 
conclave, should have supposed it within their 
province to debate matters of party policy and to adopt resolutions 
concerning them, for the guidance of the men primarily responsible 
for the party’s course in Parliament and before the country, namely, 
the ministers when the party was in power and the opposition lead- 
ers when it was out of power. VVe have seen enougli, however, of 
the attitude and temper of the party leaders — especially when in 
authority at Whitehall — to know that they would hardly relish such 
efforts to control their actions from the outside. Accustomed to full 
liberty to meet parliamentary situations as they arose, and to formu- 
late the principles and policies to be pressed wlien under the neces- 
sity of going to the country for rcclection, they could hardly be 
expected to take kindly to congress-made programs or platforms 
calculated to tie their hands. 

Each national party organization had to make 
the discovery and adjust itself to the situation 
as best it could. Finding that the resolutions 
adopted by its congresses carried little weight in 
parliamentary circles, the Conservative National Union came to the 
conclusion that its usefulness lay in the direction of the voters rather 
than in that of the party leaders and law-makers. It could not make 
platforms that would have much force; it could not select the party 
chief who, when the party was in power, would be prime minister; 
it could not, in short, override the jealously guarded independence 
of the party organization in Parliament. But there were other and 
important things that it could do — things that had to be done if the 
party s morale was to be kept up and its strength maintained, and 
things which the leaders at Westminster were glad enough to en- 


THE CONSERVATIVES 
AND THEIR CENTRAL 
OFFICE 
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trust to it. Finding its proper sphere, the Union set up at London a 
Central Office, which, under the direction of a “chairman of the 
party organization,” ^ a principal agent, a director of publicity, and 
various other salaried officials, assists in establishing new local asso- 
ciations where they are needed, aids and encourages associations 
which are beset with special difficulties, prepares suggestions and 
instructions for local party committees and workers, distributes 
literature, raises money, provides popular lectures, collects and 
broadcasts information having party significance, and in sundry 
other ways helps keep the machinery — both local and national — up 
to the level of efficiency required in a country where elections may 
come almost without warning. With the collaboration of the chief 
whip, the office also compiles lists of persons who would make 
acceptable candidates for parliamentary seats, and not only advises 
party leaders in the constituencies upon the selection of candidates 
living on the spot, but stands ready to provide any constituency with 
a candidate drawn from some other part of the country, and, if 
necessary, to see that such candidate is supported with speakers and 
funds. The result of all this has been an extraordinary centralization 
of power in the hands of a relatively small group of persons. If the 
cabinet has become master in the domain of parliamentary life, the 
Central Office has no less become such in that of extra-parliamentary 
party politics. Democracy in party management, as embodied in the 
annual conference and its sub-structure of local organizations, has 
yielded to the prime necessities of the political battlefield — strong 
leadership, unity, and dispatch.- 

The Liberals have had a similar experience. As 
PARALLEL early as 1 88 1, the Council (as the party congress 

Lnu^L^^^ called) tried its hand at plat- 

form-making, and during the next decade it went 
still further in this direction, even though it presently appeared that 
what the body was usually expected to do was merely to ratify reso- 
lutions prepared in advance by committees, rather than to work out 
its own statements of policy. A party out of office habitually talks 
freely about what it would do if it M'^ere in office — especially if it 
has little hope of being in office soon. This was the position of the 


^ This official (selected by the party leader) is regularly a member of Parliament 
of cabinet rank, and therefore serves as a link (much as the chief whip at one time 
did) between the part}' organization inside Parliament and that outside. 

" The increased significance of the Central Office in recent times is well brought 
out by J. K. Pollock in PoJit. Sci. Qtiar., June, 1930, pp. 163 ff. The constitution and 
rules of the National Union of Conserv'adve and Unionist Associations will be 
found in R. K. Gooch, Soxtrce Book, 39-51. 
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Liberals for some years after 1886; and the Council’s resolutions 
committed the party from year to year to a steadily lengthening list 
of reforms, culminating in the famous Newcastle Program of 1891, 
which, as one writer remarks, catalogued proposals that could hardly 
have been embodied in statutes in less than ten years, even by a cabi- 
net backed by a large and homogeneous majority. The Gladstone 
and Rosebery governments of 1892-95 were repeatedly embarrassed 
because of being unable to do things that the nation had been led to 
believe that a Liberal government would do, and from that time 
forth the party leaders saw to it that the Council left platform- 
making mainly to other hands. Thus, equally with the less ambitious 
Conservative Union, the Liberal Federation failed to build up and 


maintain a great popular party legislature; as an organ for the popu- 
lar control of party policy and of the acts of the party representa- 
tives in Parliament, it, too, has proved a sham. Like its Tory counter- 
part, furthermore, the Liberal Federation receded into the back- 
ground while a Central Office in London became by all odds the 
most active and important instrumentality for promoting party 
organization, raising funds, selecting candidates, and carrying on or 
directing party propaganda. 

The national organization of the Labor party 

NATIONAL ORGANI- , if- i r 1 ^ 

z vnoN OF THE spoken or quite separately for the reason 

LABOR party: whilo bearing a good deal of external re- 

semblance to that of the older parties, there are 
I . THE CONFERENCE aLo some vcry significant differences. To begin 
with. Labor alone among the three major parties has a formal docu- 


I . THE CONFERENCE 


mentary constitution — an instrument dating from the reorganization 
of 1918, although later revised a number of times, notably in 1928 
and 1937. In the second place, the party Conference is the supreme 
and final authority in a literal sense which, as we have seen, in no 
wise holds for the other parties. Composed of the delegates of trade 
unions, socialist societies, divisional labor parties, and other affiliated 
organizations, voting in accordance with the number of members 
on whose behalf affiliation fees have been paid,^ the Conference 


^ The 1937 annual conference at Bournemouth brought together 705 delegates 
representing a party membership of somewhat more than 2,000,000. Trade unions, 
socialist societies, and local labor parties send one delegate for every 5,000 members 
for whom fees have been paid; trades councils and federations of local labor parties 
send one apiece; and an additional woman delegate may be sent from any constitu- 
ency in which the number of affiliated and individual women members exceeds 2,500. 
All members of the party executive and of the parliamentary labor party, and all duly 
approved Labor candidates for seats in the House of. Commons, arc. also members 
ex ofjiciis, although with no right to vote unless sent as delegates. No delegate may 
represent more than one organization; all must be paid permanent officials or bona 
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meets every spring (autumn until 1938) in a populous center selected 
by the National Executive Committee, with also an occasional special 
meeting; and, whereas the Conservative and Liberal congresses, 
while debating and voting on resolutions intended for the guidance 
of the party leaders, cannot expect their decisions to be acted upon 
by those leaders except in a purely discretionary manner, the Labor 
“parliament” not only has complete control over the party constitu- 
tion (which it framed and adopted), but, according to the constitu- 
tion itself, has full and effective power to decide from time to time, 
by a two-thirds vote, what proposals shall be included in the party 
program and to “direct and control” the party’s general activities. 
Although the Conference no longer elects the National Executive 
Committee, that general agency of party administration must submit 
full reports and financial statements to it and take orders from it. 
Meetings, unlike those of Conservative and Liberal congresses — 
which, speaking broadly, tend to be only “demonstrations” — are 
true “conferences.” To be sure, as in the other cases, proceedings 
are to a considerable extent dominated by the party executive — in 
American parlance, the machine — and, as indicated above, the lead- 
ers dislike, almost as much as in the other parties, to have their hands 
tied by positive mandates imposed by the rank and file. To be sure, 
too, electoral platforms and manifestoes are the handiwork, not of 
the Conference, but of the parliamentary labor party working in 
conjunction with the party executive. Nevertheless, the broad pro- 
gram to which electoral manifestoes must conform is laid down by 
the Conference; and neither the executive of the party nor the party 
members at W estminster can hope, even though so minded, to escape 
ultimate Conference control.^ 


The party executive consists primarily of the 
2. THE PARTY National Executive Committee, together with 
EXECUTIVE auxiliary Central Office. Formerly, all mem- 

bers of the Committee were elected annually by the Conference. 
Since 1937, however, the 1 2 representatives of trade unions have been 


fide dues-paying members of the organization which they represent; and— although 
no formal pledge is exacted — all are honor bound to support the constitution and 
general program of the Labor party. 

^ “As one sun'eys Labor party conferences, ... he cannot fail to admire their 
democratic quality, their genuine discussions, their representative flavor. The)'^ have 
frequently been involved in perplexities. They are occasionally quite bitter. But 
they have in the long run been representative of the party, and they have produced 
a series of party programs which would do credit to any party organization in the 
world.” J. K, Pollock, “The British Party Conference,” Avier. Folk. Set. Rev., 
June, 1938, p. 527. This article contains the most recent and useful discussion of the 
general subject. 
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designated by the unions themselves, the seven members representing 
constituency parties by the parties; the five women members by 
affiliated women’s organizations, and the sole representative of social- 
ist and cooperative societies by the appropriate societies; and these 
25 people, plus the party leader, the secretary, and the treasurer in an 
ex officio capacity now constitute the Committee/ In contrast with 
the situation in earlier days, the trade-union contingent is at present 
in a slight minority. Complaint is heard, however, that, since the 
other contingents may very well contain persons who are trade-union 
members and have the trade-union point of view, the unions still 
dominate, not only the Conference (because of the vastly superior 
numbers of votes that they control in it), but the Committee as well, 
reducing the party to merely a sort of political wing of the Trades 
Union Congress." 

Meeting as a rule only once or twice a month (though often for 
two or three days at a time), the Committee does most of its work 
through sub-committees, of which some have to do with matters of 
finance and administration, others with questions of party policy, 
and still others, in the capacity of joint committees with the Trades 
Union Congress, with subjects in which there is a common interest. 
Other prominent party members having specialized information are 
often drawn in to assist. Speaking broadly, the tasks of the Commit- 
tee include: ( i ) seeing to it that the party is represented by a prop- 
erly formed organization in every constituency where practicable; 
(2) carrying out the decisions and orders of the Conference; (3) 
interpreting the party constitution and standing orders in cases of 
dispute, subject to a right of appeal to its superior, the Conference; 
(4) expelling persons from membership and disaffiliating organiza- 
tions which have violated the constitution or by-laws; and (5) super- 
vising the multifarious work carried on at and through the party 
headquarters, i.e., the Central Office at London. In those of its 
activities having to do with building up party strength in the con- 
stituencies, it is always handicapped by inadequate financial re- 

^ Accuracy requires it to be recorded that prior to 1937 the various groups 
nominated their candidates to the Conference. On the circumstances under which 
the changes of 1937 were made, see Folhica, h'lar., 1938, p. 77. These related chiefly 
to the long-standing dissatisfaction of the non-trade-union elements with control of 
the part)^ by the unions. So great was the tension that before the 1937 Conference 
met it was freely predicted that unless their demands were met the constituency 
labor parties would secede. In view of the relative conservatism of the trade unions, 
the^new set-up was expected to give the party somewhat of a push toward the left. 

■ In theory at least, the labor movement as a whole is directed by a National 
Council of Labor of 1 5 members representing the Labor party and the parliamentarj’^ 
labor party as political agencies and the Trades Union Congress as labor’s major 
organization on the economic side. 
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sources; although the obstacle is to some extent overcome by the 
wholly exceptional amount of voluntary and unpaid service which 
the Labor party is able to secure from its adherents. 

The Central Office is under the immediate direction of the party 
secretary and the party treasurer (both chosen by the Conference), 
with whom are associated an assistant secretary, a national agent, and 
a chief woman organizer, each with a suitable staff. Throughout the 
country, also, male and female district organizers and other agents 
work under Central Office direction. Finally, there are special Cen- 
tral Office departments having to do with research and information, 
press and publicity, international relations, and legal advice.^ 

Coming within the purview of the Executive 
SELECTION OF LABOR Committee and the Central Office is not only 

the supervision or party organization in the con- 
stituencies, the promotion of party propaganda, the support of a 
party press, and the management of party funds, but the approval, 
and many times the selection, of parliamentary candidates. The local 
constituency organizations have, indeed, the right of initiative and 
choice. But the central organization must cooperate wherever de- 
sirable in finding the best candidates; it must see that every candi- 
dacy is strictly in accordance with the party constitution; and no 
candidate may finally be adopted until he or she has received the 
national executive’s express endorsement — a degree of control which 
neither of the older parties has ever dreamed of attempting to exer- 
cise. Only now and then does the central organization find it neces- 
sary actually to veto a local selection; but the right clearly exists. 
The main requirements made of aspirants are; ( i ) that they have 
adequate financial backing, (2) that they go before the electorate 
under no designation other than that of “Labor candidate,” (3) that 
in any general election they include in their election address and 
emphasize in their campaign the issues which the national executive 
and parliamentary labor party have selected from the general party 
program to be stressed in that particular contest, and (4) that they 
agree, if elected, to act in harmony with the party constitution and 
standing orders. Most of the candidates selected by the constitu- 
encies nowadays are taken from a list endorsed in advance by the 
national executive. Once seated at Westminster, successful candi- 
dates pass largely out of the control of the national executive, and 
even of the Conference, becoming, of course, members of the par- 
liamentary labor party and subject to its discipline. They continue, 

^ For the constitution and standing orders of the Labor party, see R. K. Gooch, 
Source Book, 59-73. 
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however, bound in honor by the conditions and stipulations under 
which they have been accepted as candidates, and ordinarily any 
tendency to insubordination will be curbed by the thought that when 
another election comes around they will have no chance to be can- 
didates again unless the national executive is willing to give them its 
stamp of approval. 

Political parties have one paramount objective, 
PARTY PROPAGANDA clections; and their chance of 

attaining it is conditioned not so much upon two or three weeks of 
feverish activity during campaigns as upon persistent effort, year 
in and year out, to inspire and instruct their workers, to hold the 
rank and file in line, to educate the electorate on public issues, and to 
attract a never-ending stream of recruits. The devices employed for 
these purposes are many. Youth organizations (of the nature of the 
Conservative Junior Imperial League and the Labor League of 
Youth), although developed on no such scale as under the dictatorial 
regimes on the Continent, are important means of capturing the 
young and training them in the faith. Schools and universities, while 
presumed to be conducted on a non-partisan basis, lend themselves 
in numerous ways to imparting political sympathies and aversions. 
The motion picture sometimes contributes, and the radio, although 
administered by a non-partisan British Broadcasting Corporation as 
a government monopoly, is available in slowly increasing degree for 
political, and on occasion party, discussion and instruction. Even 
churches cannot be left out of the picture; and general social and 
business intercourse has much, even if not easily measurable, im- 
portance. 

High in the list of party propagandist activities must be placed 
research and publication — undertakings which have been devel- 
oped to a loftier point in Great Britain than in the United States or 
perhaps any other country. For research aimed at long-term study 
of national problems, rather than at merely supplying ammunition 
for immediate use in campaigns, the Conservative party has made a 
limited amount of provision; and during the twenties a notable 
series of studies sponsored by the Liberal party and financed out of 
A 4 r. Lloyd George’s political fund eventuated in publications such 

Coal and Power , The Land and the Nation (1925), Towns 

and the Land (1925), and BritahUs Industrial Future (1928) — 
broadly-based studies of such significance as to prompt some one 
to remark of the Liberal party that in these later days its function has 
come to be that of providing programs for non-Liberal governments! 
The Labor party has, however, promoted research more systemati- 
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cally than any other; A research department created by the Fabian 
Society in 1912 was taken over by the party in 1918; and although 
ten years later it became a separate organization, as it is today, two 
additional agencies of the kind were later brought into being — one 
a Labor party research department established in 1926, and the other 
a new research department of the Fabian Society dating from 1931. 
Studies made through these channels have to do with land and agri- 
culture, labor problems, education, public health, finance, justice, 
local government, and other matters, and reach the public through 
a steady stream of books, pamphlets, and magazine articles/ All of 
the parties, indeed, go in extensively for publication. To be sure, a 
good deal -of what is issued consists of materials designed only for 
party organizations and workers: summaries of election laws; elec- 
toral statistics; handbooks on registration and election procedure; 
information concerning corrupt and illegal practices laws; direc- 
tions for forming and conducting political clubs; study guides for 
local groups; “notes” for speakers; and what not. But a great deal 
is aimed also at the general public: party year-books; ^ monthly 
magazines like the Conservative Home and Empire, the Liberal 
Magazine, and the Labour Magazine; pamphlets and leaflets making 
every sort of argument and voicing every sort of appeal, often in 
the style of a staccato enumeration of “points” for or against some 
program or policy. Of course, there are newspapers also, ranging 
from frankly partisan sheets such as the Daily T elegraph (Conserva- 
tive), the N eivs-Chronicle (Liberal), the Daily Herald (Labor), 
and the Daily Worker (Communist) to renowned journals, of parti- 
san sympathies to be sure, yet of cosmopolitan interest and appeal, 
such as the London Times and the Alanchester Guardian?' 

Still further agencies for promoting party in- 
suMMER SCHOOLS, fcrcsts, and in this case training party workers 
POLITICAL CLUBS, Icaders, are summer schools, conducted no- 

AND OTHER ANCIL- i i i i t -u i j -i- • 

„ ........... o tably by the Liberal party and by auxiliaries 

or Labor such as the habian Society. Political 
clubs, too, are of considerable importance, both in the metropolis 
and in smaller communities throughout the country. Oldest of these 

^ Successive Labor programs — such as Labour and the New Social Order (1918), 
Labour and the Nation (1929), and For Socialism and Peace (1934) — have been 
grounded on studies of the kind. Cf. W. Maddox, “Advance Policy Committees for 
Political Parties,” Polit. Sci. Qiiar., June, 1934. 

' The Constitutional Year Book (Consen'ative) and the Liberal Year Hook, pub- 
lished annually; the Labor Year Book, issued intermittently. 

“ Cf. H. W. Stoke, “Propaganda Activities of British Political Parties,” Amer. 
Polit. Sci. Rev., Feb., 1936. 
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in London is the Carlton Club, established in" 1831 as a center of 
Conserv^ative life and activity. Its splendid building in Pall Mall is 
the place where Conservative members of Parliament commonly 
gather for consultations; there it was, for example, that the decision 
was reached in 1922 to withdraw support from the Lloyd George 
coalition government. Other Conservative clubs, e.g., the Constitu- 
tional and St. Stephens, will be found by any visitor to the Pall Mall 
district. The oldest Liberal organization of the kind, the Reform 
Club, ceased before the end of the nineteenth century to be a political 
club in the strict sense, but its place was taken by the National Liberal 
Club, which, along with other similar establishments in the capital, 
continues to serve the traditional purposes. Then there are ancillary 
leagues and societies. The most interesting of these is the Primrose 
League, founded in 1883 by Lord Randolph Churchill and named 
after what was supposed to be Disraeli’s favorite flower. Elaborately 
organized, liberally financed, and supported by a membership of 
from one to two millions, it has been for over half a century a prime 
agency of Conservative influence, especially at election time. There 
are also the Association of Conservative Clubs, the Young Conserva- 
tives’ Union, and even the National Conservative Musical Union. 
The Liberals have the National Reform Union, the National League 
of Young Liberals, the Land and Nation League, the Eighty Club, 
and similar associations. Several of these organizations, both Con- 
servative and Liberal, enroll members of both sexes and of all social 


classes. The Labor party is not without similar auxiliaries. The 
National Labor Club, founded in 1924, serves as a main social center 
in the capital; while the Fabian Society, the Labour Teachers’ Fed- 
eration, and other socialist organizations play roles comparable with 
those which the Conservative and Liberal auxiliaries have made 
familiar to every observer of British political life.^ 

PARTY finances: Although the older parties secure some, and the 

Labor party much, unpaid service, especially in 
the constituencies, they cannot carry on their multifold activities 
without large outlays of money. To a degree, tlie sums needed are 
raised in the localities in which they are spent, by annual subscrip- 
tions, fetes, bazaars, and similar devices. But the central machine 


requires vast amounts, too for salaries of officers and agents, office 
rentals, clerk hire, printing, postage, travel, assistance to local com- 
mittees, and various other purposes; and this entails money-raising 


" For a set of instructions issued by Conservative party headquarters for organiz- 
ing and running a local political club, sec N. L. Hill and H. W. Stoke, op cit., 
191-195. ^ 
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on a nation-wide scale. For their general funds, the older parties have 
regularly relied upon contributions of members and supporters, made 
voluntarily, at least in theory, although often extracted from the 
donors by the importunity of party officials or other workers.^ 
Neither the Conservatives nor the Liberals have ever had any gen- 
eral system of assessment under which either local party organiza- 
tions or individuals were required to contribute, or under which the 
party managers could know, other than very roughly, how much 
would be available for their use in any given year. The Conservative 

party has the support today, as in the past, of 

1. CONSERVATIVES I c 5 > r ^ J 

most or the country s men or great wealth, and it 
has been accustomed to be financed by a relatively small number of 
large (sometimes very large) contributions of landed magnates, 
brewers, bankers, and capitalists. The public is kept in ignorance of 
what the party’s resources are;- but as a rule they afford every appear- 
ance of being ample, and an unfailing accompaniment of parliamen- 
tary elections is the complaint of opposing parties that the Con- 
servatives enjoy the huge advantage that comes from having fuller 
coffers. 

• Even in their palmier days, the Liberals had less 

2. LIBERALS draw upon; the rank and file of the party 

contained fewer men of wealth, and the organization maintained 
throughout the country usually gave evidence of frugality, if not 
of downright parsimony. In post-war years, this handicap was to 
some extent overcome by the circumstance that during the period 
of the coalition government Mr. Lloyd George laid the foundations 
of a large political fund, which, through profitable investment in 
newspaper properties, continued to grow, and a considerable share 
of which he, in 1927, agreed to turn to the uses of the Liberal party. 
The actual sources of this fund have never been explained to every- 
body’s satisfaction, and notwithstanding somewhat ambiguous state- 
ments to the contrary, the notion persists that there was a connec- 
tion between the fund and the lavish bestowal of peerages and other 
honors in coalition days. At all events, the windfall enabled the 
party to reconstruct its shattered machinery and to place a full quota 

^ In earlier times, soliciting and collecting party funds was one of the many tasks 
of the Conservative chief whip in the House of Commons. Nowadays the work is 
done almost entirely by the Central Office. The same is true in the case of the 
Liberal party. 

“ As we have seen (pp. 166-168) , Great Britain regulates and requires full publicity 
for campaign expenditures. Whereas, however, the United States first attacked the 
problem of money in politics by restricting the sources of campaign contributions 
and requiring publicity for such contributions. Great Britain has no regulations 
covering either matter. 



GREAT BRITAIN 


320 

of candidates in the field at the election of 1929 with assurance that 
they would be given generous financial support. The schism of 
1931, however, left not only iVIr. Lloyd George, but also his famous 
fund, outside the breastworks of the party, which accordingly has 
been obliged to fall back once more upon money raised by general 
subscription. 

One will not be surprised to be told that the 
3. LABOR Labor party has proceeded on quite different 

lines. Lacking sources from which to draw large voluntary con- 
tributions, it derives its income almost entirely from affiliation fees — 
depending, as a leader, C. R. Attlee, has observed, “on pennies, not 
pounds.” Trade unions, socialist societies, cooperative societies, and 
local labor parties pay into the central party treasury 4^. per member 
per year, udth a minimum payment of £4. In the case of trade unions, 
the amount due is calculated, not on the total membership, but on 
the number of members contributing to the union’s political fund; 
and it will be recalled tliat, whereas under the Trade Union Act of 
1913 this meant all members not “contracting out,” i.e., not defi- 
nitely refusing to contribute to the political fund, under the Trade 
Disputes and Trade Unions Act of 1927 it means only such members 
as “contract in,” /,<?., such as e.vpressly indicate their desire to make a 
contribution. By all odds the most important source of revenue is 
the trade unions; and local labor parties, in selecting candidates, are 
sometimes obliged to pass over abler men for the simple reason that 
they lack trade-union backing. Trade-union membership, however, 
fluctuates widely; the proportion of members contributing for politi- 
cal purposes has been curtailed sharply under the legislation of 
1927; ^ and the funds from this source, although constituting more 
than three-fourths of the party income, are in no wise comparable 
with the war chest of especially the Conservatives. Small umnder 
that the party habitually displays resentment because of the virtual 
monopoly of the press enjo)^ed by its rivals, the unregulated use of 
motor vehicles on polling days, and other advantages accruing to 
the opposition from superior wealth! 

“It is,” writes an English student of politics (confessedly from a 
Liberal viewpoint), “one of the most formidable political facts in 
our national life that of the two most powerful parties in the state, 
one is tending more and more to pass under the indirect but real and 
effective control of the organized economic interest of ‘Big Busi- 
ness’; while the other is not merely tending to pass, but has definitely 

’ Not more than 6o per cent of the earlier sums are now collected. 
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and formally passed, under the control of the organized economic 
interest of the trade unions. Both of these interests are vital and 
essential elements in the life of the community; but neither can 
safely be permitted to wield political domination in addition to the 
formidable economic power it already wields over the life of the 
community. Both of them may be, and doubtless are, inspired by 
patriotic aims; but neither can possibly escape from its sectional 
point of view.” ^ 

' R. Muir, How Britain Is Governed (rev. ed.), 142. The subject of British party 
finances is treated in illuminating fashion in J. K. Pollock, Money and Politics 
Abroad (New York, 1932), Chaps, ii-x. On the regulation of campaign expendi- 
tures, see pp. 166-168 above. 

There is singularly little up-to-date and really informing literature on the general 
subject of party organization in Great Britain. The first volume of M, Ostrogorski, 
Democracy and the Organization of Political Parties, treats the subject historically; 
A. L. Lowell, in Chaps, xxv-xxxiii of his Government of England, describes arrange- 
ments as they existed upwards of a generation ago; and useful information is given in 
H. Finer, Theory and Practice of Modem Government, I, Chap. xiv. A good deal 
can be gleaned from M. Farbman (ed.). Political Britain; Parties, Politics, and Poli- 
ticians (London, 1929); C. S. Emden, The People and the Constitution (Oxford, 
1933); and P. G. Cambray, The Game of Politics (London, 1932). Information con- 
cerning present-day party organization has to be pieced out chiefly from party year- 
books and other such publications, supplemented by items and articles in newspapers 
and magazines. One could wish that either a native Bryce or a foreign Ostrogorski 
would turn his attention to the broad subject as it lies today, or, short of that, that 
numbers of investigators would undertake first-hand studies of selected phases, 
eventuating in monographs comparable with some which deal with party matters 
in the United States. It may be added that a few pertinent topics — nominations, 
campaign expenditures, and the formation of public opinion — have been studied by 
tmung American scholars, wlio, however, in some instances, have not yet published 
their results. Two significant contributions of this character are J. M. Gaus, Great 
Britain; A Study of Civic Loyalty (Chicago, 1929), and J. K. Pollock, Money and 
Politics Abroad, previously cited. Cf. H. W. Stoke, “Propaganda Activities of Brit- 
ish Political Parties,” Amer. Polit. Sci. Rev., Feb., 1936; J. R. Starr, “The Summer 
Schools and Other Educational Activities of British Socialist Groups,” ibid., Oct.. 
1936, “The Summer Schools and Other Educational Activities of the British Liberal 
Party,” ibid., Aug., 1937, and “The Summer Schools and Other Educational Activ- 
ities of the British Conservative Party,” ibid., Aug., 1939; J. K. Pollock, “British 
Party Organization,” Polit. Sci. Quar., June, 1930, and “The British Party Confer- 
ence,” Amer. Polit. Sci. Rev., June, 1938. 
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THE WORLD S 
SYSTEMS OF LAW 


A n American scholar has computed that the world has known 
1 6 different systems of law, of which half remain alive (either 
in pure form or in combination with other systems), while the re- 
mainder have disappeared^ Foremost among the systems still in 
operation are ( i ) the Anglican, i.e., the law of England, with exten- 
sions and modifications made in various parts of the English-speaking 
world; (2) the Romanesque, which, similarly, is the law of Rome as 
elaborated and readapted through the centuries in the numerous 
lands in which it has prevailed; and (3) the iVIohammedan, developed 
in conjunction with one of the world’s great historic religions. Mo- 
hammedan law today covers broad areas in northern and central 
Africa, western and southern Asia, and the East 
Indies. Nevertheless, one could travel far and 
wide over the earth without ever setting foot in a 
country where the legal system is not derived wholly or mainly from 
the civil law of Rome or the common law of England. The law of 
practically all Europe west of Russia, of all Latin America except 
British Guiana, of Japan, of South Africa, of Louisiana, and even of 
Scotland, is basically Roman; the law of England and Wales, of 
Ireland, of Canada (except Quebec), of Australia and New Zealand, 
of various lesser British colonies and dependencies, and of the United 
States (except Louisiana, Puerto Rico, and the Philippines) is basi- 
cally English common law. Peoples the world over who find them- 
selves overhauling and modernizing their legal heritage invariably 
borrow heavily from one system or the other.- 

" J. H. Wigmore, “A Map of the World’s Law,” Geog. Rev., Jan., 1929. Cf. the 
same author’s three-volume treatise, A Fanoraim of the World’s Legal Systems (St. 
Paul, 1928); M. Smith, The Developviem of Etiropean Law (New York, 1928); and 
J. M. Zane, The Story^ of Law (New York, 1927). The law here referred to is, of 
course, private law (civil and criminal), as distinguished from pttblic law. Students 
of government are concerned mainly with the latter, especially the constitutional 
branch of it. Nevertheless, some acquaintance with the basis and nature of private 
law helps to an understanding of not only the judicial, but also the executive and 
legislative, activities of government. 

• Bryce, “The Spread of English and Roman Law Throughout the World,” 

m. Studies in History and Jurisprudence (London, 1901). 
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lawes . . . have no dependency upon any forreign law whoever,” 
he was carried quite a bit too far by patriotic enthusiasm. Roman 
law exerted influence in the Middle Ages; likewise both ca^n, or_^ 
church, law, and the law merchant, or commercial law, of Conti- 
nental Europe. An insular position, prolonged legal development 
before the foreign impact was felt, and the generally self-sufficing 
disposition of her people saved England, however, from being 
swerved far out of her accustomed legal channels. On the whole, 
j “England is isolated in jurisprudence; she has solved her legal prob- 
lems for herself.” A second characteristic — which would b^e antici- 
pated by anyone familiar with the mode of growth and present form 
of the country’s constitutional jurisprudence — is the law’s l ack o f 
symmetry and logic. The Roman (at least of later days) had an apti- 
tude for orderliness, coherence, and formal consistency in which the 
Englishman is confessedly deficient. As a result, Roman law, and 
all law derived from it (notably that of France), has the polish, 
balance, and irnipobility of the pyramid of Cheops, whereas English 
law has, rather, the deviousness and casualness of a labyrinth.^ This, 
is not to say, however, that the latter is wanting in fundamentaljmity 
or in continuity. Formed originally of two streams — the Saxon and 
the Norman-French — which flowed together after the Conquest, 
English law developed thenceforth as a single national system with 
never a break down to our own day; and one can read one’s way 
backward in the text-books and commentaries — Blackstone in the 
eighteenth century, Hale and Coke in the seventeenth, Fitzherbert 
in the sixteenth, Littleton in the fifteenth, Bracton in the thirteenth, 
and Glanvil in the twelfth — and find that, although hardly a rule 
runs all the way through without receiving slants in new^irections, 
one is always reading about the same great body of law. “Eventful 
.though its life has been, it has had but a single life.” And this suggests 
a third important characteristic, namely, that while no system of 
law, so long as it continues in operation, is ever wholly static, English 
law is preeminently a living, changing thing, dropping off here and 
taking on there, precisely as is true of those rules and usages of 
public law which we know as the constitution. “When we speak of 
a body of law,” reads the opening sentence of a well-known history 
of the English system, “we use a metaphor so apt that it is hardly a 
metaphor. We picture to ourselves a being that lives and grows, that 
preserves its identity while every atom of which it is composed is 

This is no doubt one of the reasons why peoples like the Japanese, Chinese, and 
Turks who have set out to copy extensively from European law have usually turned 
to the French, German, Swiss, or Italian systems rather than the English. For pur- 
poses of imitation, the latter is somewhat baffling and inconvenient. 
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RISE OF THE 
COMMON LAW 


subject to a ceaseless process of change, decay, and renewal.” ^ The 
law is not an amorphous lump or mass; it is an organism. 

^ In origin^ and content, the law as it stands today ' 
consists o? two main elements, common law and 
s^tute — to which must b^added a” third, on a 
somewhat different basis of classification, i.e., equity. The rise and 
expansion of the common Jlaw forms one of the most interesting 
chapters in all legal history. The story goes back to the Saxon period, 
when, notwithstanding the primitive aspect of the times (including 
the lack of national unity) certain legal usages and forms gained 
acceptance throughout the realm, or at all events the larger portion 
of it. Growing up in unwritte n fo rm, these customs were in part, ■ ' 
fppm.timTJoltime, promulgated, or declared, as “dooms,” or ordi- 
nances, by the king and his witan; although it was always character- '' 
istic of the common law, as it is today, that much of it was simply'^ 
carried in men’s minds without being written down, at any rate in ' 
any "orderly manner.'^fter the Conquest, the displacement of local 
an d diverse legaLusages.. by customs general to ^e entire country 
went on at an accelerated pace, especially in the reigns of Henry II 
(1154-89) and hisjmmediate, successors. These were days of strong 
ro}'’al rule, when the king’s government was reaching out in all direc- 
tions for greater power, and, in particular, was establishing central- 
ized control over the all-important domains of finance and justice. 
Feudal and other local courts, gave way to king’s courts, conducted 
by royal judges — often men of genuine learning — who went out 
from London to all parts of the realm and dispensed justice in the 
king’s name. Djrawing their authority from a single source, forming 
a homogeneous staff, and continuously interchanging information 
and ideas, these royal judges sought to discover and apply the usages 
having the widest vogue. The decisions of one became precedents 
to be followed by others; an^thus, woven of reiterated and respected 
judgments after the principle known to lawyers as stare decisis,- the 
common law developed into the great fabric of legal usage which, 
eveiTby t he thirte e nth c entury, had cy^^me to_be_one of the. country.’s 
majoF claims to distinction.Ot was a b ody of rules formulated by- 
judges — rules which, for the most part, had never been ordained by 
a~lang, or, of course, enacted by a legislature. Yet it had the royal 
authority beh ind it and, was in. every proper sense laWj applied wher- 

^ F. W. A'lakland and F. C. Montague, Sketch of English Legal History (New 
York, 1915), i. 

■ That is, the principle that the decision of a court sets up a presumptive basis 
of action in all analogous cases subsequently arising, especially when the same deci- 
sion has been repeatedl)' made or affirmed over a long period of time. 
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ever the king’s courts were held — which by the close of the Norman 
period meant every part of the land) Very different was the situa- 
tion in France, where (partly because of the relative weakness of 
the central government in the earlier Aliddle Ages) elaborate bodies 
of local customary law arose, but nothing of the kind for the country 
as a whole, and where, indeed, law continued fundamentally regional 
rather than national until near the end of the eighteenth century. 

Other factors, of course, entered into the making 
CONTRIBUTIONS OF q£ great system of common law as handed 
THE coMMEN- down to modem times)^In addition to contribu- 

np A o 

tions from Roman law, canon law, and the law 
merchant, a good deal was added, by jurists and commentators. 
Sooner or later, legal-minded scholars were bound to find in the vast 
unassembled mass of principles and procedures a challenge to legal 
reporting and interpretation. As early as the twelfth century, Henry 
IPs chief justiciar, Ranulf Glanvil, compiled a “Treatise on the Laws 
and Customs of the Kingdom of England” {Tractatus de Le gibus 
et Consiietudinibiis Regnt) ; and in succeeding centuries a long line 
of other jurists — leading up to Blackstone, author of the famous 
Commentaries on the Laws of England^ in the eighteenth — gathered 
up the significant rules of common law that had developed by the 
time that each, respectively, wrote, commented on them, cited cases 
on which they were based, and thus helped both to systematize the 
law and to shape the lines of its future development. 

Meanwhile the law kept on expanding steadily — 
THE COMMON LAW ^ ^ew application here and building out 

BEYOND SEAS • J- V.t • J J V ? 

in a new direction there — as, indeed, it continues 


THE COMMON LAW 
BEYOND SEAS 


to do in our own time. There was never a break in its history; politi- 
cal revolutions only left it more strongly entrenched than before. 

'^Furthermore, when, in the seventeenth and eighteenth centuries, 
Englishmen began settling beyond seas, they carried the common 
law with them as perhaps their most priceless possession. To the 
colonists in America, it was an Englishman’s heritage, a bulwark 
against tyranny, a guarantee of liberties and rights — so precious, 
indeed, that the sturdy patriots who composed the First Continental 
Congress solemnly asserted Americans to be “entitled to it by the 
immutable laws of nature.” After the Revolution, it was no less 
prized than before, and, next only to language, it is no doubt today 
the most important common possession of the United States and 
the mother land. For Englishmen themselves, it has been the basic 
law of the realm from a day so remote that “the memory of man 
runneth not to the contrary.” It still flows with pomp of waters 
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ITS RELATION TO 
COMMON LAW 


unwithstood through all tribunals where the English language is 
the language of the people. 

During all of the time, however, while the com- 
STATUTE LAW AND taking form, other law was coming 

into being by a different process, i.e., by enact- 
ment. Common law merely grew up; statute law 
was made. For many centuries, the king promulgated laws with only 
the advice and assistance of his council. After the rise of Parliament, 
however, laws gradually took the form, instead, of statutes adopted 
by the two chambers — even though to this day they describe them- 
selves as enacted by the '‘'’king, Lords, and Commons in parliament 
assembled.” It is now more than 600 years since Parliament began 
grinding out laws. Until a century or two ago, the product was of 
no great bulk; even now, Englishmen indulge in no orgies of law- 
making comparable with those which fatten the statute-books in 
America. Changing social and economic conditions since the middle 
of the eighteenth century have, however, called for freer exercise 
of the legislative power, and for a long time now a substantial volume 
has been added every year to the General Public Acts (formerly 
known as the Statutes of the Realm), single laws not infrequently 
exceeding in bulk the entire legislative output of a mediaeval reign. 

^Some of thi s s tatutory law deals with matters not covered at all by 
theEommonJaw. -But a large share of it has to do with subjects that 
are so covered, at, least in part; and hence the common law is con-i 
sramly being not only supplemented by statute, but rounded out, ; 
clarified, codified,.amended,.or even- repealed by it, as the case may ‘ 
be^ For, treasured as the common law .undoubtedly is, it enjoys no 
privilege or immunity as against Parliament; any of its.principles or 
rules may at any time be turned by that body in a different- direction 
or set aside al together .'^Furthermore, when common law and statute 
conflict, statute always prevails; and no new development of com- 
mon law can ever annul a statute. 

All this would, however, give a totally f^se im- 
pression unless one hastened to add that by_far.. 
the greamr part of the law. (especially civil, as 
distinguished^ from criminal, law) which the 
courts are called upon to enforce, in England and America alike, 
is common law; and so far as one can see, this will always be true.^ 

Rather less of the common law survives in our American states than in Great 
Britain, mainly because of the immoderate output of our legislatures. The situation 
is, of course, not the same in all states. Much pressure is constantly being brought to 
bear upon law-makers to displace old and established rules of common law, which 
are alleged to be outworn, with legislation on different lines. 


COMMON LAW 
STILL THE MORE 
FUNDAMENTAL 
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The common law is still the “t^gh legal fabric that envelops us 
all”; the statutes are hardly more than ornaments and trimmings. 
“The statutes,” says an English writer, “assume the existence of the 
common law; they would have no meaning except by reference to 
the common law. If all the statutes of the realm were repealed, we 
should still have a system of law, though, it may be, an unworkable 
one; if we could imagine the common law swept away and the 
statute law preserved, we should have only disjointed rules torn from 
their context, and no provision at all for many of the most important 
; relations of life.” ^v^Thus, no act of Parliament enjoins in general . 
terms that a man shall pay his debts, or carry out his contracts, or / 
pay damages on being convicted of trespass or slander. Statutes do, ) 
indeed, have a good deal to say about how these obligations shall \ 
be discharged; but the obligations themselves arc imposed only byj 
common law. 


'^Statute law, of course, invariably takes written 
WHF.RE THE fomi, and the acts of Parliament are to be found 

coMMoxLAWis Imposlng printed collections — the . General 

TO BE FOUND Public Acts — to which, as we have seen, a fresh 

volume is ^ded every year.'Tut where shall one look for the com- 
mon law? It grew up in unwritten form, and to this day there is no 
single code in which it is assembled, no text settinc^ it forth in a com- 
prehensive and authoritative way. This, however, docs not mean 
that it cannot be taken down from a shelf and read, because in one 


way or another practically all parts of it have now' found their way 
into working or- print. The main source of it has been, of course, the 
decisions of judges, and ever since the reign of Edw'ard I these have 
been “reported,” i.e., recorded in waiting — for 200 years by lawyers 
who reported anonymously in the Year Books, and afterw'ards by 
others wdio reported under their owm names in the Law' Reports. Of 
almost equal importance, as has been indicated, are the w'orks of 
learned jurists, commenting on the principles of the law' and citing , 
the cases from which they w'ere derived or by which they w'ere 
sustained. Of some importance, too, are the reported decisions of 
courts in other countries in wdiich a system of law' derived from the 
English is administered, such decisions naturally not having quite 
the w'eight of those ham^ dowm in England, but yet occasionally 
proving very influential. In one w'ay or another, the common law' N 
therefore turns out not to be unw'ritten law', except in the sense that ( 
it was never textually enacted as is a statute.'^ Some small branches / 
of it have, indeed, been codified and given statutory form, amongj 


^ W. M. Geldart, Elements of English Law (London, 1912), 9. 
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them the law of partnership, the law of sales, and the law relating f 
to bills of exchanged 

A third gr eat bran ch of En glish law is eq uity ; for 
equity; although the lawyers speak of law and equity, 

I . WHY NEEDED ^o not mean to imply that equity is not law. - 

What equity is, and how it is related to the other 
parts of the law, will become clear, at le^ in a general way, if we 
note how the system came into existence. The story begins far back 
in Angevin, if not indeed Norman, times, when people who thought 
that the rules of common law had worked injustice in cases in which 
they were concerned, or that their interests were not taken care of, 
or were only imperfectly protected by the common law, fell into 
the practice of petitioning the king, “forjhe love of God and in the 
way o f charity,” to find remedies suited to their particular situations. 
In days when the king was the maker of laws and in a very literal 
sense the fountain of justice, there was no reason why he should not 
take cases out of the hands of the regular courts and decide them 
himself — no reason except one, namely, that petitions poured in so 
fast that to attend to all of them would have proved an intolerable 
burden.*^A solution for this difficulty was, however, readily found 
in arrangement for a proxy. The king had a chancellor, to whom 
it was easy enough to delegate the actual examination of the peti- 
tions, and in time the answering of them as well. Not only was it 
easy, it was also logical; for the c hanc ellor in those days \yas almost 
always a bishop or other ecclesiastic, who might be presumed to be 
an especially good judge of questions of justice, morality, equity, 
such as were usually involved in the requests that came in. “Keeper i 
of the king’s conscience,” the chancellor came to be called, even 
before the fourteenth century. Like the king himself, however, the 
chancellor had other things to do, so that presently it grew necessary 
to appoint assistants, “masters in chancery,” to aid him in the work. 
In the end, the natural thing happened— a regular court emerged 


known asjthe court of chancery. 

The origin of the rules which form the present 
2. . HOW IT AROSE body of law known as equity can now be sur- 


' A distinguishing feature of the law of France, Germany, Italy, and other Con- 
tinental countries is tite very large extent to which it is gathered into great systematic 
codes— civil codes, criminal codes, penal codes, codes of civil procedure, codes of 
criminal procedure, commercial codes, etc.— which at intervals are overhauled and 
extended with a view to bringing them to date. See pp. 558-560 below. There are 
no general codes of this nature in England, nor even codes of procedure, but .only 
isolated codifications of scattered branches of civil law as mentioned above, together 
with numerous statutes which in effect codify, segment by segment, a very consid- 
erable part of existing criminal law. 
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mised. Precisely as the itinerant justices originally went out through 
the country deciding cases individually on their merits, but grad- 
ually developed rules of common law according to which cases of 
similar nature were regularly decided in the same way, so those who 
dispensed justice in the chancery built up accepted rules of equity. 
Equity is case law, equally with the common law; indeed it is a 
‘ species of common law — a sort of supplement or appendix to the 
common law, “filling up its defects, correcting abuses in the conduct 
of persons who resorted to it for fraudulent or oppressive purposes, 
and actually, though with caution, setting itself up as a rival to the 
common law courts by offering superior remedies, even in cases in 
which the common law professed to afford relief.” T Beginning on 
relatively simple lines, it broadened out in time into a vast system of 
principles, rules, precedents, and implications, so intricate that a 
lawyer had to devote much hard study to the subject if he wanted 
to practice in an equity tribunal. In fact, at one time (chiefly the 
sixteenth century), equity waxed so important as to threaten the 
supremacy, if not the very existence, of the common law. It is still 
a huge body of living law, the theme of ponderous textbooks, a 
subject for courses in law schools, the chosen domain of many 
a specialist in legal practice.'^It shows somewhat more influence of 
Roman legal principles than does the common law; it has a procedure 
largely its own; and although no longer administered in Britain in 
tribunals separate from the common law courts,- it is as distinct a 
body of law as it ever was. 


3. RELATION TO 
OTHER PARTS OF 
THE LAW 


If it be asked what the relation of equity now is 
to the rest of the law, the answer is: first, that 
'^it has no relation at all to the criminal law, being 
confined strictly to civil controversies; second, 
'^that it is employed invariably in certain kinds of civil cases, e.g., 
those arising out of the administration of property by a trustee; 
third, that the great bulk of other civil cases are dealt with normally 
under the rules of common or statute law rather than under those 
of equity, the latter being appealed to, if at all, only with a view to 
correcting alleged omissions or injustices of the regular law courts; 
and fourth, that in several kinds of cases redress may be sought either 
at law or in equity as the plaintiff prefers.® 


E. Jenks, The Book of English Law (London, 1928), 41-42. 

- See p. 333 below. 

F of earlier English legal development is F. Pollock and 

1 . W. Maitland History of English Law to the Time of Edward I, 2 vols. (Cam- 
bndge, 1898) An equally notable work, covering practically the entire field chron- 
ologically, IS W. S. Holdsworth, History of English Law, 12 vols. (2nd ed., London, 
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GENERAL FEATURES 
OF THE courts: 

I. NO SINGLE 
SYSTEM THROUGH- 
OUT THE UNITED 
KINGDOM 


Turning to the judicial machinery' through 
which the law is administered, one discovers, , 
first of all, that 'no single form,.qf_^organization ' 
prevails throughout the United Kingdom, still 
less throughout the British. Isles or the Empire 
at large. On the contrary, there is one scheme of 
courts in England and Wales, another in Scot- 


land, and still another (although more like the English than is the 


Scottish) in Northern Ireland — not to mention still a different one 


in the region once belonging to the United Kingdom but now form- 
ing the almost independent jurisdiction known as Eire. ^Except as 
otherwise indicated, the system of courts described in the following 


pag&TS'fhat of England and Wales alone^ 

' In the second place, there is in England no sepa- 

2. ABSENCE OF administrative courts such as parallels^ 

ADMINISTRATIVE hierarchy of ordinary courts in France, Italy, ' 

and other Continental countries. ‘T'here is, to be 


sure, administrative law; that is to say, there are accepted principles 
and usages which apply in fixing relationships and settling disputes 
between administrative officers (acting in their public capacity) on 
the one hand and private individuals or corporations on the other. 

'^But whereas most Continental states maintain numerous separate 
courts for the handling of cases in which law of this type is applied, 
neither England nor any other English-speaking land has more than 
an occasional tribunal of the kind. In these countries, cases turning 
upon the validity of acts of government officials go normally to the 
same courts as cases of other sorts. An Englishman and a Frenchman 
are capable of debating from morn till eve the relative advantages 
of the two plans.'^The Frenchman will say that the dignity and 
authority of the government require that its officers shall not be 
haled into the ordinary courts — that whether it be in the instance of 


1912-38). The first volume of this great treatise contains a history of English courts 
from the Conquest to the present day; the other volumes deal exhaustively with 
the development of legal doctrine and the general history of the law. Three excellent 
introductions to both the histor)' and content of the law are E, Jenks, The Book of 
English Law; As at the End of the Year 1931 (3rd ed., London, 1932); W. _M. 
Geldart, Elements of English Law (London, 1912); and H. Potter, An Historical 
Introduction to the English Law and Its Institutions (London, 1933) ; and a scholarly 
and convenient brief survey is E. M. Sait, Political Institutions; A Preface (New 
York, 1938), Chaps, xi-xii. Other useful books include T. F. T. Plucknett, A Concise 
History of the Common Law (Rochester, 1929); R. Pound, The Spirit of the Com- 
mon Law (Boston, 1921); C. K. Allen, Law in the Making (rev. ed., O.xford, 1930); 
and E. Parn% The Drmna of the Law (London, 1929). E. Jenks, The New Juris- 
pntdence (London, 1933), is an informing and stimulating volume. 
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a prefect who exceeds his powers by closing a factory because of 
unsanitary conditions or in that of a policeman who, pursuing an 
olfender, injures an innocent bystander, the resulting dispute should 
be heard and adjusted by a tribunal under the control of the admin- 
istrative, rather than the judicial, arm of the government, and by 
a procedure differing in various respects from tliat employed in the 
regular courts.v'Thc Englishman will boast that it is a token of liberty 
for the citizen to be able to cause public officials — any public official, 
indeed, except the king himself — to be summoned before the ordi- 
nary courts, and will suggest that in a French administrative court, 
composed exclusively of persons connected with the administrative 
branch of the government, a plaintilT must surely find it difficult to 
get a sympathetic hearing of his grievance.'' To this the Frenchman 
will reply (quite correctly) that as a matter of actual experience the 
administrative tribunals on one side of the Channel render judgments 
against the government quite as freelv as do the ordinary courts on 
the other side, and that — and, from a practical jioint of view, this is 
a decidedly important matter — if a plaintiff receives an award of 
damages under the French system, the judgment is against the gov- 
ernment, and will always be carried our, n-hcrcas an aw’ard rendered 
under the English system is only against the offending official per- 
sonally, from n-hom, likely as not, it will prove impossible to obtain 
actual redress.) Each plan, of course, has its advantages; and it should 
be noted not only that in both England and the United States there 
has been a growing tendency to delegate power to settle disputes 
to administrative agencies such as the Ministry of Mcalth in the one 
country and the Federal Trade Commission in the other, but also 
that the Continental plan is nowadays regarded a good deal more 
tolerantly throughout the English-.speaking world than a generation 
ago. Whatever this may lead to in the future, however, the fact 
remains that as yet administrative courts hold no important place in 
England’s judicial equipment. 


A third main feature of the judicial system under 
review is the unity found in the scheme of ordi- 
nary courts. Such a situation did not always 
prevail. ^Two generations ago, the country ^^^as 
cluttered up with unrelated, overlapping, and sometimes relatively 


3. INTEGRATION OF 
THE COURTS IN 
ENGLAND AND WALES 


This change is well illustrated by the admission of Dicey, in the 8th edition of 
nis Lno:? of ibe Coiisttttttioii (London, 1915), that the hostile opinions expressed in 
earlier editions of his book were based on misinformation. On the administrative 
couTO of France, sec pp. 572-577, and of Germany, p. 768 below. The pros and cons 
of the administrative-court system arc summarized convcnicntlv in J. W, Garner, 
Political Science and Government, 785-791. 
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useless tribunals — civil courts and criminal courts, courts of equity 
and courts of common law, probate courts, divorce courts, ecclesias- 
tical courts, and what not. All sorts of trouble resulted. Cases multi- 
plied in which it was difficult to determine which court had juris- 
diction; each type of tribunal had its peculiar forms of practice and 
procedure; even the trained lawyer threaded his way through the 
maze with difficulty. '^Reform proved difficult; but eventually — 
mainly between 1873 and 1876 — it was accomplished on thorough- 
going lines. (Practically all of the courts except those of the local 
magistrates, ;.c., the justices of the peace, were brought together in 
a single centralized system. Tribunals which had been separate, and 
indeed rivals, became branches or subdivisions of a single Supreme 
Court of Judicature; law and equity ’jurisdictions were combined in 
the same courts; the lines of appeal, on both law and fact, were laid 
down more definitely; the fitness of the House of Lords for its 
judicial duties was enhanced by the addition of specially appointed 
lords of appeal in ordinary; the work of justice in all of its phases 
and branches was toned up and reenforced.'^Under the administra- 
tive direction of the Lord Chancellor, the Supreme Court of Judica- 
ture — divided into (i ) a Court of Appeal and (2) a High Court of 
Justice, the latter organized in three divisions, (a) Chancery, (b) 
King’s (or Queen’s) Bench, and (c) Probate, Divorce, and Ad- 
miralty — was to perform combined appellate and trial functions (in 
both civil and criminal cases)^which in other lands occupy a much 
larger number of tribunals.^ Beneath this Supreme Court, a set of 
so-called c ounty co urts dating from 1846 was assigned the duty of 
taking care of civil actions, and similarly a series of “assize” courts 
(presided over by travelling judges sent out from the High Court 
at London) was given the task of hearing and deciding criminal 
cases. At the top, t he House of Lord s, after temporarily losing its 
judicial functions altogether, became again the court of last resort 
for the hearing of appeals on questions of law from the highest 
tribunals of both civil and criminal jurisdiction. So effective did the 
new arrangements prove that few changes, and none of a really fun- 
damental nature, have been found necessary in the last 60 years. 

For practical purposes, all cases that come before 
CIVIL actions: courts may be classed as either civil or crim- 

inal. 'ik civil action is a proceeding brought by a private citizen, or 
by an official in his private capacity, usually to obtain r e dress from 

’ The “Supreme Court of Judicature” is merely a covering name. For certain 
purposes, the judges identified with it, f.e., those of the Court of Appeal and of the 
High Court of Justice, form collectively a Judicial Council, but they never sit as 
a “Supreme Court.” 
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another person, official or private, for a “tort,” or wrong — slander, 
trespass, fraud, breach of contract, infringement of patents, and the 
like — alleged to have been committed against the bringer of the 
action, or “plaintilT,” by the person against wliom the action is 
brought, or “dcfcndant.”'/In such a proceeding, the dispute is not 
between crown and subject (as it normally is in a criminal action), 
but between one of the crown’s subjects and another; and the func- 
tion of the public authorities is merely to judge, ;.e., to determine the 
merits of the controversy. The parties may at any time agree to give 
up litigation and reach a settlement out of court, a thing which can 
never be done in criminal proceedings. 

n'hc court in which a civil action will be brought 
1. IN I HE COUNT \ 'depends mainly on the amount of the claim. If 

the sum is less than £500, the suit will probably 
be instituted in a county court. The so-called county courts of the 
present day, established by act of Parliament in 1846, are, however, 
in reality no part of the organization of cither the “historic” or the 
“administrative” countic.s,’ and the areas of their jurisdiction are dis- 
tricts which not only arc smaller than counties but bear no relation 
to any such units. 1 here arc in England and W’alcs at present some 
■^500 of these districts, each with its own “court house”; and to each 
of 55 circuits into which the districts arc grouped the Lord Chan- 
cellor assigns one judge, who holds court in each district of his circuit 
periodically, in some instances as often as once a month. Notwith- 
standing that Englishmen arc reputed to be less litigious than mo.st 
other peoples, the volume of business to be transacted is indeed 
formidable; no fewer than a million and a quarter cases arc docketed 
every ycar.'Dnly a few of the most important, however, arc actually 
handled by the judges personally. In every place where a county 
court sits, an official knowi\ as a “register” is in charEfc of records; 
and to him it falls to dispose of the great majority of cases by per- 
suading plaintiffs to abandon their suits or by effecting other adjust- 
ments making it unnecessary for cases to be heard by the judges at all. 

Procedure in a county court is simple, both plaintiff and defend- 
ant frequently conducting their cases themselves. \^’hcre the amount 
in dispute c.Ncccds £5, cither party may demand a jury (which for. 
this purpose consists of eight persons) ; but this is rarely doneTAVhcrc 
there is a jury, it finds a verdict on the facts proved, under the 
direction of the judge; Tvhcrc there is none, the judge decides on the 
facts and on the law; and in either case he gives a judgment for the 

^ See p. 351 below. 
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plai ntiff or t he defendant, which is enforced by seizure of the prop- 
erty of the party who fails to obey it, or even by imprisonment. The 
obje ct of ci vil proceedings is, however, compensation, not punish- 
ment as in the case of crime. '^n a point of law, an appeal cm b^ ■ 
taken to a “divisional sitting” ^ of the High Court of Justice, although 
no farthelTudflrout leave of the latter or of the Court of Appeall^Qn 
matters of fact, there is technically no appeal from the verdict of 
a juryTWiTapplication may be, and often is, made, however, to a 
divisional court to order a new trial on the ground that the judge 
instructed the jury wrongly, or that the jury’s verdict was not 
supported by the evidence before it.- 

'/Where the plaintiff’s claim exceeds the jurisdic- 
2. IN THE HIGHER county court, he must, and, even if it 

COURTS bring his action first of all in 

the appropriate branch of the High Co urt of Justic e — that is to say, 
in the CH ancer y _dmsIon, the King’s Bench division, or the Probate, 
Divorce, and Admiralty division, whence appeal lies to the Court of 
Ajppeal. Technically, there is no such appeal on questions of fact; 
butTiere again an application may b^made — to the Court of Ap- 
peal, of course — to order a new trial. Beyond the Court of Appeal, 
the dissatisfied litigant has still one more appeal on questions of law, 
i.e., to the" House of Lords, provided he can stand the delay and 
expens'e. " 

^ criminal case is one in which a person alleged 

CRIMINAL actions: Committed an offense, such as murder. 


theft, or forgery, is preceded against in order that, if found guilty, 
he may be punished. As a rule, such a case arises out of a complaint 
by a private individual or an arrest by a police officer; and it may be 
conducted — that is to say, the accused may be “prosecuted either 
by a public official, such as the Director of Public Prosecutions, or 
by a private person.^ In any event, the proceeding is carried on in 
the name of the crown and involves four distinct steps or processes. 

^First,'tliere must be a definite accusation by a person who professes 
to know of the commission of the offense, HThen there must be proof 

of th^f acts. "^Af ter that, there must be an authoritative statement of 



’ That is, a sitting participated in by only a portion of the judp. 

- OrT^tlic county courts, see R. Rosenbaum, Studies in English Civil Procedure, 
The County Courts," in Fa. Law Rev., Feb., Mar., Apr., 1916 and Report of the Lord 
Chancellors Committee on the County Courts, Cmd. 431 (1919). In R. K. tioocli. 
Source Book, 366-381, will be found large portions of a County Courts .A.ct of 1934 
which in effect codified existing law relating to these tribunals. 

’ Following Continental usage, all criminal prosecutions in the United States are 
carried on by public prosecutors, such as district or state’s attorneys. 
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I . BEFORE THE 
JUSTICES OF THE 
PEACE 


the rule which the offender is alleged to have broken. Finally, if the 
offense is proved, there must be condemnation and punishment. In 
primitive forms of justice, all of these steps are likely to be taken by 
the same person. The avenger is accuser, witness, judge, and execu- 
tioner in one. In civilized justice, however, it is axiomatic that the 
several steps shall not only be separated in time, but taken by dif- 
ferent persons.^ 

When a person is accused of having committed 
a criminal offense, he is formally summoned, or 
arrested and brought,'^fir_st j)£.all before .one or 
more justices of the peace, or, in London and the 
larger boroughs, before a justice of special type, known as “stipen- 
diary” magistrate because, unlike an ordinary justice, he receives a 
salary. Dating from the early fourteenth century, the office of 
justice of the peace has played a very important role in the devel- 
opment both of local administration and of justice. “The whole 
Christian world,” declared Coke, “hath not the like office, if truly 
executed.’ V The normal area of jurisdiction of the justices is the 
“historic” county, although certain boroughs have also a “commL- 
sion jof the peace”; and aside from a few persons who attain the 
office on an 'ex officio basis, the justices in any given county are 
appointed “at the pleasure of the crown” by the Lord Chancellor, 
usually on recommendation of the lord lieutenant of the county, 
who himself is chief of the justices and keeper of the county records. 
In many counties, the list of justices contains 300 to 400 names; in 
Lancashire, it reaches beyond 800; and the number in the country 
as a whole is hardly short of 20,000. But almost half of the appointees 
never take the oath required to qualify them for magisterial service, 
and the actual work is performed in each county by a comparatively 
small number of persons.'' As has been indicated, the justices serve 
without pay; but the office carries a good deal of local prestige, and 
appointments are widely sought. Formerly, the justices were, in the 
main, country gentlemen; but men (and, since 1919, women also) 
are now appointed freely from all professions and social classes, with 


To be sure, the government appears to be, and as a rule in the last analysis is, 
both prosecutor and judge; and throughout a great portion of the history of criminal 
justice in England the scales were on that account heavily weighted against the 
accused. The difficulty has in modern times been got around, however, (i) by ar- 
rangements under which the government’s (technically, the king’s) functions in 
the two capacities arc performed by entirely different sets of officials — by the 
“law officers of the crown” and other public prosecutors in the one instance, and by 
“His ATajesty’s judges” in the other, and (2) by provisions (especially of the Act of 
Settlement of 1701) protecting the judges against arbitrary removal and against 
reductions of salary. 
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the result that the magistracy is far less aristocratic than even a gen- 
eration ago.^ ^ 

When the accused is brought before the “J. P.,” that official can 
himself dispose of the case if the offense is a minor one, e.g., neglect- 
ing to'take but a license or riding a bicycle after dark without a light. 
But he cannot impose a higher penalty than 20 shillings or sentence 
to imprisonment for more than 14 days.'^If the offense is of a more 
serious nature, the justice’s duty is, in the first place, merely to see 
whether there is a privm facie case against the accused. For this 
purpose, he hears the evidence, usually sworn testimony, of the 
prosecutor and his witnesses.''There is no jury, and the accused need 
not make any statement or offer any defense unless he likes. If, after 
the hearing, the justice feels that no prwm facie case has been made 
out, i.e., that no jury would convict eveiTif the prosecutor’s evidence 
were unchallenged, he dismisses the charge, and the accused goes 
free. *if, however, he thinks that a prw/a facie case has been estab- 
lished, he “commits the prisoner for trial,” and decides whether 
to let him out on bail or to have him confined to await further 


proceedings,_ 

bnieTourt in which the trial will take place is determined mainly 
by the 'sefiousness~of the case. A large and increasing number of 
offenses, including petty assaults and thefts, small breaches of public 
order, and other minor misdemeanors — and even graver offenses if 
the accused wishes, or if it is a first charge, or if he is under age — 
are “punishable on summary .conviction.”w/The court of summary 
convictionTs composed of at least two justices of the peace (usually 
resident in the immediate neighborhood), and is known as “petty 
sessions.” The trial is public and without a jury, and the accused is 
given full opportunity to be heard and to have the benefit of counsel. 
If the court finds the man guilty, it imposes a fine or a limited period 
of imprisonment. '^He may, however,^ appeal, to “q^.ter^sessions,” 
which consists of all the justices in the county (meeting quarterly) 
who have taken the oath and who care to go to the trouble of attend- 


ing. Here his case will be heard again from beginning to end. 

In graver cases, the accused is proceeded against 
2. IN THE ASSIZE gy. formal “indictment,” or written statement 
COURTS charging him with a definite crime committed in 

a particular way; and he is entitled to a copy of this indictment 




’ C. A. Beard, “The Office of Justice of the Peace in England,” Cohmibia Uiiiv. 
Suidies in Hist., Econ., and Public Law, No. i (New York, 1904). The office of 
justice of the peace has fallen to so low an estate in the United States that most • • 
authorities are agreed that it ought to be abolished. 
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before his trial/ An indictment case is tried either before quarter 
sessions or “at assizes,” assize courts being held three tirnes a year 
in all counties and four times in certain cities, and presided over 
normally by a judge of the High Court of Justice who goes out “on 
circuit” for the purpose and is still received in every town which 
he visits by a procession of officials headed by halberdiers and trum- 
peters. Wherever the trial takes place, the accused is entitled to 
have his fate decided by a jury of 1 2 of his countrymen, chosen at 
random by the sheriff from a list of householders compiled by the 
local authorities; and he has an almost unlimited privilege of “chal- 
lenging,” f.c., objecting to, the jurors selected. It is the business of 
the judge (or judges) throughout the trial to see that the rules of 
procedure and evidence are followed; and after counsel for both 
sides have completed the examination of witnesses and have ad- 
dressed the jury, the presiding judge sums up the case and gives the 
jurors any instructions about the law that he may deem necessary 
to enable them to arrive at a just verdict on the facts. jhe jury 
finds the prisoner not guilty, he is forthwith discharged; and he 
can never again be tried on the same accusation. If, on the other 
hand, it finds him guilty, the judge pronounces sentence. If the 
jury cannot agree, there may be a new trial, with a different set of 


jurors. 


3. CRIMINAL 
APPEALS 


Formerly there was no appeal from the verdict 
of a jury in a criminal trial, although appeal lay 
to the House of Lords on points of law./An act 
of 1907, however, set up a Court of Criminal Appeal consisting of 
not fewer than three judges of the King’s Bench; and a convicted 
person may now, as a matter of right, appeal to this tribunaFon any 
question of law, and (with the permission either of the trial judge 
or of the Court of Criminal Appeal itself) on any question of fact, 
in order to establish whether the verdict of the jury was justified by 
the evidence. If the appellate court thinks that there has been a 
serious miscarriage of justice, it can modify the sentence, or even 
quash the conviction altogether, ^here can be no appeal beyond 
the Court of Criminal Appeal, except in rare instances to the House 
of Lords upon a point of law which the Attorney-General certifies 
to be of public importance. Under no circumstances can the prose- 
cutor appeal.^ 

^’Formerly, indictments were commonly returned by grand juries, as is still the 
usual practice in the United States. In England, however. Parliament abolished the 
grand jury in 1933, and indictments arc now prepared by prosecutors’ clerks. 

" Standard accounts of English criminal justice include G. G. Alexander, The 
Advnnistration of Justice in Criminal Matters (Cambridge, 1915), and P. Howard, 
Criminal Justice in England (New York, 1931). The latter is especially valuable 



LAW AND JUSTICE 


339 


A word is in order about the House of Lords as 
THE HOUSE OF LORDS ^ court.'^That body no longer possesses any right 
AS A COURT jurisdiction, except in the very rare 

instances in which members are accused of treason or felony and in 
cases relating to the inheritance and tenure of peerages; and appeals 
from ecclesiastical courts and from courts in India, the dominions, 
and the colonies are addressed to the crown and handled by the 
judicial committee of the privy council^ vWithin limits previously 
indicated, however, both civil and criminal cases may be appealed to 
the House of Lords from the highest tribunals of England, Wales, 
andl^orthern Ireland, and also civil cases from those of Scotland. 
So far as the formal rules go, one member of the chamber has as much 
right to participate in judicial business as another. A sitting of the • 
judicial members is technically a sitting of the House; the forms of ‘ 
procedure are mainly those of a legislature, and not of a court; and 
all actions are entered in the journal as part of the chamber’s pro- 
ceedings. Custom now nearly a century old, however, although 
permitting visitors to look on from the galleries as during legislative 
sittings, decrees that no persons except the Lord Chancellor, the 
seven lords of appeal in ordinary, and such other members as holdlj^ 
or have held, high judicial office may participate in any judicial, : 
sitting. This group, or any three of them, may hear cases and pro- 
nounce judgments at any time, regardless of whether Parliament is 
in session; “ and from such judgments there is no appeal, although, 
of course, they may be — but rarely are — in effect set aside by later 
parliamentary legislation on lines different from those followed in 
the decisions,^ 


for comparison of English and American methods. Of value, too, is R. C. K. Ensor, 
Courts and Judges of France, Gcnnany, and England (Oxford, 1933). 

* This body, although closely related to the judicial system, is not strictly a 
court and will be dealt with at a later point in connection with imperial organiza- 
tion and relations. See pp. 384, 39i-39z below. ^ , 

- Cases are usually heard by divisions, or panels, of three or five. On the procedure 
follow'ed, see A'l. AlacDonagh, The Pageant of Parliament, II, 78-86 (cf. N. L. Hill 
and H. W. Stoke, 0/7. c/l, Z09-2 14). • 

A good example of a House of Lords decision subsequently overridden in part 
by an act of Parliament is the Trade Unions and Trades Disputes Act of 1906 
exempting trade unions from legal liabilities to which they were declared subject in 
the Taff Vale decision of 1901. Another is the Trade Union Act of 1913 legalizing 
(with certain qualifications) political uses of trade-union funds which the House of 
Lords, in the Osborne Judgment of 1909, had held improper. See F. A. 

W. R. Sharp, Ecotiomic Development of Modem Enrope, 412-418. It should be 
observed, of course, that the enactment of such subsequent legislation does not neces- 
sarily mean that the House of Lords has decided wrongly under the law existing 
at the time. It may mean only that a parliamentarj^ majority, finding that the law, 
when tested in the highest court, has certain consequences, has concluded that the 
law itself ought to be changed. 
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v^From county court and assize court to House of 
JUDICIAL REVIEW Lords, no English tribunal wields the power of 
AND JUDGE-MADE judicial review on lines with which we are famil- 
iar in the United States. '^Orders-in-council and 
orders and rules of administrative authorities may indeed be scru- 
tinized to ascertain whether they are ultra vires, and no court wliich 
finds them so will enforce them. But they are only a species of 
“subordinate” legislation, which naturally can be valid only in so 
far as they harmonize with superior law.^As for any act of Parlia- 
ment, it is ipso facto law, to be accepted at face value and enforced 
as long as, and in so far as, it is not rescinded by later statute. British 
courts are therefore relieved of a burden of constitutional construc- 
tion which rests heavily upon our higher tribunals in the United 
States.'^Of course they cannot escape the frequently difficult and 
delicate task of interpreting the law in the sense of determining v\^hat 
it means. Courts everywhere must do this; and in doing it, British 
courts, in common \vith American, French, and other courts, declare 
and in effect make law. ^Vhat did Parliament intend by a given 
phrase or clause? How should a pertinent act be applied to a situa- 
tion which Parliament obviously did not envisage or expect to arise? 
A^fiiat — if there is no statutory provision at all upon which to fall 
back — is the common law relating to the matter? In all such in- 
stances, it is for the judges to say. Some English, as ^^■ell as foreign, 
authorities, shrink from the conclusion that judges actually make 
j law. They prefer to speak of them as only “discovering” it. Dicey 
; truly remarks, however, that while an English judge is primarily an 
' interpreter, and not a maker, of law, he does, by interpretation, make 
law and it is immaterial whether we call such law “judge-made” or 
something else.^ As was pointed out earlier in the present chapter, 
the great body of English law took form, and has at all stages been 
expanded and developed, largely at the hands of the judiciary. From 
one end of the land to the other, judges are still refashioning the 
fabric just as truly as, even though by somewhat subtler methods 
than. Parliament itself. 


The British system of justice, both civil and 
REASONS FOR THE criminal, deservedly enjoys an enviable reputa- 

BRITISH JUSTICE- liome and abroad, for fairness, sure- 

ness, stability, and dignity. Foreign — especially 
American — lawyers and judges who go to England to observe its 
workings at close range rarely fail to return home full of admiration 
for what they have seen. There are other judicial systems, e.g., in 
^ Law and Pttblic Opinion in England, 359, note 2. 
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France, which rest upon quite different principles, and for which 
much may be said. As systems developed by and for peoples with 
different backgrounds and ideas, they may be fully as defensible as 
the British. But if other evidence were lacking, the inherent excel- 
lence of the_British system would be demonstrated by the close study 
given it, and the large borrowings made from it, by peoples in many 
lands^^ie~AVorld over, who have found themselves confronted with 
the task of recasting and modernizing their inherited judicial insti- 
tutions. 

vCThe explanation is to be found in three maiiy phj;ses._or aspects 
of tliejystem. The first has to do with certain broad principles in 
accordance with which all justice is administered, the second with 
the rules of procedure observed in the courts, and the third with 
the quality of bench and bar. A word must be said about each of 
these three matters. 


I. FUNDAMENTAL 

PRINCIPLES 

FOLLOWED 


Of underlying principles, some relate to the ad- 
ministration of justice generally, others to crim- 
inal justice particularly, and still others especially 
to civil justice. As summarized by an eminent 
English legal authority,^ the principles or practices most generally 
adhered to are: u Cases are tried, not behind closed doors, but in open 
court to which the public has free access. 2. Both parties to a pro- 
ceeding have a right to be represented by counsel, and to have their 
respective sides heard by judge and jury. Under some other judicial 
systems, the accused, in criminal cases, is not necessarily entitled to 
be represented by skilled advisers. 3. The burden of proof rests, in 
almost every type of case, civil or criminal, on the accuser. 4. Guilt 
or innocence is established in accordance with an extensive body of 
accepted rules and maxims constituting “the law of evidence.” 5. In 
all serious criminal cases, the accused must be tried, not by a judge 
alone, but by a jury; and in civil cases involving an accusation against 
the moral character of either of the parties, that party may, if he 
desires, demand a jury verdict. 6. Judgment is rendered in open 
court, and (at least in the intermediate and'Mgher courts) the judge 
or judges give the reasons for it. 7. In effect, if not in name, there 
is, in^Tstantially alllegal proceedings, at lelsfone appeal to a higher 
tribunalTFom the decision of a court of first instance on a matter of 
law^and to irvery 'large extent on matters of fact, so that the accused, 
person, or, in civil cases, either party, has the right to submit his 
case to the judgment of at least two tribunals, acting independently 
of each otlfer; 

’ E'.'Jehks, The Book of English Law, Chap. vii. 
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Not only do English courts operate under salu- 
2. RULES OF principles such as those enumerated, but 

PROCEDURE ^ they are favorably situated in the matter of rules 
of procedure. In the United'States, the rules governing pleading, 
evidence, and all other aspects of court procedure emanate mainly — 
in many states almost entirely — ^from legislative bodies, not from the 
courts themselves. This means that they are made by men who not 
only lack judicial experience, but in many instances are not even 
lavyers, at all events of large experience and ability^ The results are 
often deplorable, and a movenjent is slowly gaining momentum for 


a change to court-made rules.^ In England, procedure was originally 
governed solely by the custom of the individual tribunal, and for 


hundreds of years changes were made only as a result of practice or 
of court-made rules, with Parliament occasionally intervening to 
create new remedial rights or to cut off old procedural abuses. In 
the nineteenth century, public disapproval of certain features of 
existing procedure found expression in a series of reform statutes, 
culminating in the Judicature Act of 1873 which vested the rule- 


making power in a rules committee consisting of the Lord Chancel- 
lor, seven other important judges, and four practicing lawyers — a 
decidedly expert body representing, it will be observed, both bench 
and bar. This arrangement has proved in every respect satisfactory. 
To be sure, all new and revised rules must still be laid before Parlia- 


ment, which, if it likes, may disallow them. But in point of fact the 
committee’s work has been so well performed that not once has a 
parliamentary veto been interposed. 

The outs^nding characteristics of the procedure developed by 
this means are its expeditiousness, its indifference to mere technical- 
ities, its emphasis upon the maintenance of an unobstructed road to 
substantial justice. The rules repose solidly on the principle that 
every action should proceed promptly to a decision, and that the 
parties ought never to be turned out of court because of some error 
in practice or procedure which in no way involves the merits of the 
controversy. “The relation of rules of practice to the work of jus- 
tice,” says a well-known English judge, “is intended to be that of 
handmaid rather than mistress, and the court ought not to be so far 
bound and tied by rules, which are after all intended only as general 
rules of procedure, as to be compelled to do what will cause injustice 
in a particular case.” Herein is to be found the reason why less than 
one-half of one per cent of all cases are decided upon appeal on 


•II ^ effort is the American Judicature Society, in whose Journal 

will be found much illuminating discussion of the subject. 
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questions of practice and procedure. In the American states, a great 
deal of trouble, with plenty of accopipanying injustice, arises not 
only from the pettifogging tactics- of 'Jawyers, but from rigid and 
misdirected rules laid down by w^ell-mSahing but inexpert legisla- 
^ tures. There have been jurisdictions in which as high as 50 per cent 
of the cases reversed on appeal were decided upon questions of 
practice and procedure which had nothing to do with the merits of 
the controversy. In England, the judge is undisputed master of his \ 
court-room, and, supported by a body of rules designed to clear the 
path for effective justice, he refuses to permit business to be slowed 
up or diverted by bickering, quibbles, and technicalities.^ Foreign 
observers, accustomed to the bullying of witnesses and the vindic- 
tiveness of opposing counsel, are invariably struck by the orderli- 
ness, quiet efficiency, and general air of courtesy pervading English 
trials. It is, indeed, contrary to tradition for a prosecutor to exhort 
the jury to convict; Mdien he has presented the evidence against the 
defendant, his duty is done. 

Needless to say, the superior adaptation of pro- 
3. CHARACTER OF cedure to the ends in view is a main reason why 
justice IS both surer and speedier in England than 
in most other countries. The calendars of the courts do not become 
clogged; a murder trial will often be carried through all of its stages 
while an American court would still be laboring over the empanel- 
ling of a jury. But there are other favorable circumstances, con- 
nected still more directly with the character of bench and bar. 
English judges are, in general, of a high order of ability, independ- 
ence, and integrity, and are probably held in higher esteem than the 
judges of any other country?^ One reason undoubtedly lies in the 
fact that the judiciary is entirely appointive; and not only the judges 
themselves, but court officers such as sheriffs and clerks. Not event 
the justices of the peace are elected. Nominated in the various coun-| 
ties by the lords lieutenant, the latter are appointed by the Lord! 
Chancellor, in the name of the king; and ail members of the judiciary 
proper — of county courts, of High Court, of Court of Appeal — 
owe their positions to crown appointment in pursuance of recom- 
mendations made by the same powerful official. An elective judici- 
ary did not work well in Revolutionary France and was soon given 
up; and it shows plenty of defects in most of our American states. 
Neither England nor any part of the British Empire has ever thought 
it wise to permit judges to be subjected to the political hazards and 

^ See extract from an article by E. R. Sunderland, reprinted in N. L. Hill and 
H. W. Stolce, op. cit., 203-205. 
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temptations that almost inevitably go along with an elective system. 
In France and Germany, judges are regularly appointed from among 
persons professionally trained for the bench. In England, as in the 
United States, this is not the case; judges are selected, rather, from 
among practicing lawyers. Under English usage, however, mem- 
bers of the county courts must be barristers of at least seven years’ 
standing, which in the case of members of the High Court is in- 
creased to lo years, and in that of members of the Court of Appeal 
to 15 years. 

Not only are judges appointive; their independence is further pro- 
. moted by protection against reduction of salary and by assurance of 
life tenure.^ Removals, to be sure, can be made by the appointing 
authority, i.e., the crown acting on advice of the Lord Chancellor. 
In practice, however, none take place except on joint address of the 
two houses of Parliament; and it is as rare a thing for a judge to be 
ousted from his position as it is in the national judiciary of the United 
States, which, in contrast with the state judiciaries, is like the English 
in being appointive. 

Finally, judicial positions in England are made attractive by much 
•: higher salaries than are paid in Continental Europe or in the United 
States. Judges of the county courts, whose jurisdiction includes all 
of the cases tried by the ordinary justice of the peace in the United 
States, receive £1,500 a year, which is more than is paid to most 
justices in the various state supreme courts of this country; while 
the salaries paid in the Supreme Court of Judicature range from 
£5,000 for the ordinary justice of the trial and appellate branches 
to £8,000 for the Lord Chief Justice and £10,000 for the Lord Chan- 
cellor — double or triple the salaries of justices of corresponding 
grade on this side of the Atlantic.- 

As for the bar, a useful feature is the division of labor arising from 
the distinction between (a) solicitors, or attorneys, who deal directly 
with clients and prepare cases, and (b) barristers, who are engaged 
by the solicitors to conduct the cases for them before the courts. 
Each type of lawyer becomes expert in his special kind of work, and 
the results are manifest both in the thoroughness with which cases 
are prepared and in the skill with which they are handled in the court- 
room. In the United States, it sometimes happens, to be sure, that 
certain members of a legal firm devote themselves primarily to work 
in the office and others mainly to appearance in court. But as a rule 

^ The legal phrase is quavidhi se bene gessermt. 

~ Dignity and distinction are imparted also by the practice of knighting judges 
when first appointed. 
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a lawyer tries to do both things, often — at all events in cases of a more 
difficult nature — to his client’s disadvantage. The only objection to 
the English plan is that it tends to increase the expensiveness of liti- 
g atio n. This matter ,pf cost to. the litigahVis, indeed, the principal k 
ground on which the English system of justice is at present subjected ' 


to criticism.^ 


* The best treatises on the development of the English courts are W. S. Holds- 
worth, History of English Law, I, and A. T. Carter, History of English Legal Insti- 
tutions (4th ed., London, 1910); to which may be added the latter author’s briefer 
History of the English Courts (London, 1917), and F. F. Russell, Outline of Legal 
History (New York, 1929), which is virtually a summary of Holdsworth. Useful 
brief accounts of the courts as they now stand include A. L. Lowell, op. cit., II, 
Chaps, lix-lx; E. jenks, The Book of English Law, Chaps, v-vii; and (on compara- 
tive lines) R. C. K. Ensor, Courts and Judges of France, Germany, and England 
(Oxford, 1933)', and a fuller general description is C. P. Patterson, The Administra- 
tion of Justice in Great Britain (Austin, Tex., 1936). The works of Alexander and 
'Howard, mentioned on p. 338, note 2, above, are important; and E. A. Parry, The 
Law and the Poor (New York, 1914), and C. Chapman, The Poor Man's Court of 
Justice; Twenty-Five Years as a Metropolitan Magistrate (London, 1926), tell of 
the workings of -the judicial system in first-hand and interesting fashion. The author 
of the last-mentioned book was for 20 years an English county court judge. Read- 
able and informing also is C. Mullins, In Quest of Justice (London, 1931), where one 
tyill find a vigorous indictment of the present expensiveness of litigation (cf. N. L. 
Hill and H. W. Stoke, op. cit., 205-209). For detailed criticism of English law and 
justice, with proposals for improvement at various points, see a series of ardcles 
under the general title of “Essays in Law Reform” in the Polit. Quar., Apr.-June, 
1933, and succeeding issues. 
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Local Government and Administration 

B y and large, the agencies of government that get the headlines 
in the newspapers and stir the liveliest popular commendation 
or criticism are those operating on a national rather than a local level. 
Even if they do not always realize it, however, the general run of 
citizens have no less — in fact, usually more — at stake in the govern- 
ment of cities, counties, and villages than in that of their country 
at large. After all, it is the authorities of areas such as these that spend 
most of the taxpayer’s money and shoulder the main responsibility 
for protecting his life and property, safeguarding his health, _and 
providing schools, roads, and other necessities of his everyday exist- 
ence. If is in such areas, too, that people gain the 

IMPORTANCE , ^ T l • i • J • • ■ ^ ^ C 

electoral, legislative, administrative, and finan- 
cial experience requisite to enable them to create, support, and carry 
on governments of national and continental proportions. In point of 
fact, no greater mistake can be made than to think of local govern- 
ment as something separate and apart. To be sure, it operates on a 
level of its own. But even in countries, like Great Britain, udiere 
local authorities enjoy much freedom of decision and action, national 
and local institutions are dovetailed together to form an integrated 
political and administrative structure; while under dictatorial regimes 
like the Germart and Italiiya, local government becomes merely a 
passive instrumentality through which a “totalitarian” state func- 
tions in town and countryside. 

Three main fe atures catch the eye of even the 
most casual observer of local government in 
present-day Britainr^The first is that, as would 
be suspected, the systenijs in its_ fundamentals 
rooted deeply in the past . From the days of semi-independent Saxon 
towns and shires, community feeling has always been strong among 
Englishmen, who have guarded no right more jealously than that of 
managing their local affairs in their own waj^' There is much in 
the spirit, and something in the machinery, of Englisli local govern- 
ment today to remind one of the times of Alfred and Edward the 
Confessor.'^ A second fact is that local government has, nevertheless, 
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terests of the central government, (2) a lord lieutenant, similarly- 
appointed and having charge mainly of military matters, (3) coro- 
ners, whose principal function was the investigation of sudden 
deaths, and, most important by far, (4) varying numbers of justices 
of the peace, likewise named by the central government, and as yet 
(until 1888) combining with their original functions of petty jus- 
tice large responsibilities as local administrators (e.g., of highways) 
and as makers of local ordinances in the interest of law and order. 
Selected chiefly from among the lesser landholders and the rural 
clergy, the justices naturally had the point of view^of the gentry 
rather than of the humbler folk of the county; and since there was ' 
no provision for a council or other elected body, county government 
could by stretch of the imagination be termed democratic, even 
though the parish had a “parish meeting” which, in the simplest mat- 
ters of neighborhood government, functioned a good deal like the 
New England town meeting of that day and since.v'Having received 
their charters one by one through a long stretch of centuries, the 
more than 200 boroughs possessed widely differing rights and 
^ powers, with often a good deal of control remaining in the counties 
and parishes in which they lay .'^Speaking broadly, however, Aey 
were self-governing areas, with authority lodged in the hands of a 
“corporation” consisting of the burgesses, or freemen, to which the 
charter had been granted. In most instances, the freemen were orig- 
inally rather numerous. But by one means or another the lists had 
been gradually narrowed, and in the period of which we are speaking 
only a handful of the inhabitants were, as a rule, included. Many 
/ or few, however, the freemen chose the mayor, aldermen, and coun- 
• cillors by whom t^ affairs of the borough were managed,^ 

'^The arrangements described were reasonably in 
keeping with political thought and habits in the 
eighteenth century. In the nineteenth, they failed 
to satisfy, and before its close they gave way to the very different 
system prevailing today.>/rhe first point of attack was the borough, 
not because borough government had been generally inferior to 
county government, but because the borough was naturally the unit 
in which new conditions arising from the Industria l Revolution first 
made a _^ nge of arrangements imperative . VVitlTpopulation shift- 

^ The classic treatise on English local government prior to the reforms of the 
nineteenth century is S. and B. Webb, English Local Govermnent from the Revolu- 
tion [of 1688] to the Municipal Corporations Act, 6 vols. (London, 1906-22), of 
which a volume bearing the subtitle. The Parish and the Coimty (London, 1906), 
Bk. ii, Chaps, i-vi, and another entitled The Manor a^id the Borough (Pts. i and ii 
bound separately, London, 1908) are especially pertinent. 


REFORM OF BOROUGH 
GOVERNMENT 



LOCAL GOVERNMENT 


349 

ing unprecedentedly from country to town, new urban centers 
rising all over the industrialized Midlands and north, and municipal- 
ities everywhere clamoring for powers and machinery with which 
to meet fastrgrowing needs for police protection, sanitation, water \ 
supply, public lighting, and housing control, the time-honored de- 
vices of borough government simply had to be reconstructed or 
replaced. Tor a time, Parliament met the situation piecemeal by 
improvising special arrangements for particular municipalities^iBut 
after the reform of the House of Commons in 1832, it advanced to 
a more adequate solution, which, following an exhaustive investiga- 
tion by a royal commission, took form in the Municipal Corporations | 
Act of 1833 .^ Applying at the outset to 178 boroughs, this memo-’ 
rable measure introduced a uniform pattern of municipal govern- 
ment under which the powers and functions of boroughs were 
guaranteed and at some points extended; the “corporation” was 
defined as “the legal personification of the local community”; and 
a unified, fairly democratic, organ of government was provided for 
in the form of a onezcbamber council elected by the taxpayers. 

act of 1835 was epochal not only because 

>' '''' f 

ment from that day to this, but because injthe 
course of time all English local government, rural as well as urban, 
was reorganized after the pattern which it furnished. ^The reform of 
rural government was, however, long delayed. London’s govern- 
ment was reconstructed in 1855, and additional legislation for mu- 
nicipalities led to a Municipal Corporations Consolidation Act in 
iSgZj before anything worth while was d^ for the counties. 
Indeed, conditions outside of the boroughs steadily grew vmrse, 
as county oligarchies fell into sharper contrast with parliamentary 
and municipal democracies, and as new local administrative units — 
“improvement act” districts, school-board districts, highway dis- 
tricts, conservancy districts, and what not — were 'piled on one an- 
other in an ever more confusing and wasteful jungle of jurisdictions. 
Perhaps the situation had to grow worse before it could grow better. 
At all events, it became so^d that Parliament was at last driven to 
act; and two great statutes — the L ocal Government Act of t888 and I 

* The comniission's report was published in 1835 in five volumes, the first con- 
taining the report proper, the other four the evidence on which it was based. In 
*83 7, a separate report was submitted, dealing with the government of London, 
although Parliament did not get around to a reorganization of the government of 
the metropolis until i85s. For selected portions of the report of 1835. see T. H, Reed 
and P, Webbink, Doctanmts Illustrative of American Municipal Government (New 
York, 1926), 3-29. 
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; the District and Parish Councils Act of 1894 — brought reasonable 
order o^ oTcKabs.'/l his they did, not onlyTy introducing democ- 
racy as in the boroughs, but by correlating the work of local govern- 
ment (outside of the boroughs) in a new set of administrative 
counties and in reorganized districts, rural and urban, and by “mu- 
nicipalizing” all of these areas, i.e., providing them with the same 
type of council government as that given the boroughs in 1835.3) 
/Since the dates mentioned, the general tendency has been to do away 
with minor local authorities charged with administration of particu- 
lar services and to consolidate responsibility for such administration 
in the elective councils of the larger areas; and impetus has been sup- 
plied not only by the desire to eliminate overlapping and waste, but 
especially by the purpose of relieving small areas which have found 
themselves financially overburdened by spreading local “rating,” 

^ i.e,, taxing, operations more equitably over larger districts. Good 
illustrations of this tendency are supplied by the Education Act of 
/ 1902, which abolished a set of school-board districts created in 1870 
and transferred their functions to the counties and boroughs, and the 
Local Government Act of 1929, which, among other things, did the 
same for the unions of parishes that long had administered poor relief. 
Under terms of the last-mentioned measure, indeed, the numbers of 
rural and urban districts were in later years reduced sharply.’^ 

(-The upshot is a system of local government ttot 
quite so simple and symmetrical as that o f 


LOCAL GOVERNMENT 
AREAS TODAY 


Franc e, but more so than that found in most of 
our American states, where, unhappily, a confusing and costly multi- 
plicity of overlapping local jurisdictions still persists.^TThe six prin- 
cipal surviving areas are the a dministrative count y, t he county bor- 
oug h, thej nunicipal .borough , the urban, disrrict . the rural distric t, 
an d the parish .^he country is first of all divided into the_6^ admin- 
istrative counties created in 1888. In turn, these counties are divided 
into 482 less populous rural districts and 653 more populous urban 
ones. These districts are further subdivided into rural and urban 
parishes. Scattered throughout are 338 chartered boroughs, 83 of the 
largest being known as county boroughs because of having been 
endowed with practically all of the powers of an administrative 


^ A readable and illuminating review of the entire course of local-government 
development in Britain from the early eighteenth centurj'^ to the date of publication 
in S. and B. Webb, English Local Government; Statutory Authorities for Special 
Purposes (London, 1922), Chaps, v— vi. On the reduction of the number of local 
areas, see J. A. Fairlie, “/Merge Units of Local Government in England and Wales,” 
Nat. Munic. Rev., Aug., 1937. 

= F. A. Ogg and P. O. Ray, op. cit. (6th ed.), Chap. 1 . Cf. W. Anderson, The 
Units of Government in the United States (Chicago, 1934). 



LOCAL GOVERNMENT 


351 


THE HISTORIC 
COUNTY 


county. Finally, London, like Paris, Washington, and other na- 
tional capitals, has a system (administrative county, municipal bor- 
oughs, etc.) of its own. One hears of “cities”; but the term has no 
political significance.^ 

Instead of abolishing the counties that had come 
down through the centuries or, on the other 
hand, making them the basis of a new county- 
government system,’'^he architects of the reform of 1888 allowed 
them to stand and merely superimposed on them a new set of “ad- 
ministrative” counties, in which the real workjjf local government 
and administration was chiefly to be carried on. There are therefore 
today 52 historic counties and ^2 administrati ve counti es — in many 
instances coinciding geographically, although in some cases a large 
historic county like Northampton or Yorkshire is divided into two 
or three of the administrative units.- In the historic county, _pne Kill 
findsj he sheriff , -the lord lieutenan t, and the justices of the .peace — 
all appointed_by. .the_croivn, J)ut_ all considerably diminished in 
power and importance as compared with earlier days.^ T here is 
n o council or othe x -elective-bo dy. Indeed, the purposes served by 
the hist oric co unty are.notsojnuch those of the local area, considered 
apart, as those of the national government, e.g., as a judiciaLunit and 
as the teffitbry' within which all county^ constituencies for parlia- 
mentary elections are-laid out. 

The administrative county, is a different matter. 
Like the borough, but unlike the historic county, 
it is an in corporated .area, endowed with a legal 
personality, and accordingly with power to own and dispose of 
property,' to sue and also to be sued. Furthermore, it has a full-orbed 
governmental system, which the historic county does not — a system 
patterned as closely upon that of the reformed boroughs since 1835 
as differences of physical and populational conditions will permit. 
This means that its governing authority is a non-salaried elective 


THE ADMINIS- 
TRATIVE COUNTY: 


^ A monumental Local Government Act of 1933 introduced no important changes 
in local-government areas, machinery, or powers, but consolidated in a single statute 
the constitution and general functions of county councils, borough (and county 
borough) councils, urban and rural district councils, parish councils, and parish meet- 
ings in England and Wales, and in doing so removed many discrepancies and 
anomalies accumulated under the legislation of the past hundred years. For most 
purposes, the act of 1933 replaces the Consolidation Act of 1882. Cf. D. Meston, The 
Local Government Act, 1955 (London, 1933); and for the more important parts 
of the voluminous text, R. K. Gooch, Source Book, ^^25-467, and W. Anderson (ed.)^ 
Local Government in Europe, 88-106. 

- Lists of counties of both types will be found in Whitaker's Almanack ( 1939), 728. 

“ As explained in the previous chapter, the justices still carry on the work of 
“low,” or petty, justice. Nearly all of their earlier administrative duties, however, 
were transferred elsewhere in 1888. 
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council consisting of a c hairm an, aWermen, and comic il lors sitting 
as one body, and charged not only with . levy ing rams and. making , 
^-laws (subject in most cases to sanction by the appropriate execu- 
tive department at Whitehall), but with carrying-on,. the. multif old _ 
\York of administration through a cler k, a treasurer, a surv^pr, and 
other appropriate “permanent” officials appointed by the council and 
answerable to it. Contrary to the American student’s natural sup- 
position, both county and borough councils, while having some legis- 
lative powers, are mainly administrative. 

County councillors are chosen, in single-member 
districts, for terms of three year s. The require- 
ments for voting are the same as in borough elec- 
tions; and since 1928 they have been, as in the 
case of the parliamentary suffrage, idemical for 
men and wom en. On the other hand, they are not, and at no time 
have been, the same as those applying in parliamentary elections. 
'^Any person (man or woman) is entitled to be registered as a local 
government elector if (a) ,2 1 year s of age, (b) not subject to any 
legal incapacity, and (c) an occupier as owner or tenan t, for three 
months prior to June i in any year, of an^Hand or premises in the 
local-government area — or if the wife or husband of a person so 
qualified and residing with him (or her) on the land or premises. 
Property, it will be observed, still enters prominently into the quali- 
fications, and on that account many persons can vote in parliamen- 
tary elections who cannot take part in choosing councillors in their 
,,county or borough. On the other hand, in local elections plural, 

.' voting is not permitted. Candidates are placed in formal nomina- 
tion substantially as are candidates for seats in the House of Com- 
mons, f.e., in writing, by two registered local-government electors 
of the electoral division for which they stand, eight other such 
electors assenting”; and the conduct of campaigns and elections, in- 
cluding voting- by ballot, corrupt and illegal practices regulations, 
and restriction of expenditures, is very much as in parliamentary 
elections.^ 


I . THE council: 

A. election of 
councillors 


The number of councillors varies with the,pDpu- 
lation of the county; - but whatever it is in any 
given case, 'a newly elected council, proceeds— 
to choose, in addition, a group of aldermenjwho 

" A readable account of county and borough elections will be found in E. L. Has- 
luck, Local Government in England, Chap. ii. 

" The counties are of very unequal size and population. Aside from London, the 
most populous (census of 1931) is Lancashire, with 1,842,900 people; the least popu- 
lous, Rutland, with 17,401. Eight have populations of less than 100,000. 


1?. CHOICE OF 
ALDERAIEN AND 
CHAIRMAN 
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sit, not as a separate chamber, but in a single body along -with the 
popularly chosen councillors. TIvese aldermen may be selected from 
among the, members of the council (in which case by-elections are 
necessary to fill the vacated positions) or from the outside; and they 
must be one-third as numerous as the ordinary councillors.^ 'The 
al derman’s term being six: years instead of three, half of the number 
carry„.over .and -half areTFreshly elected whenever a new council 
begms work.^ Except that he is chosen differently, has a longer term, 
and on the average enjoys a little more prestige, an alderman differs 
in no respect from an ordinary councillor. The arrangement, how- 
ever, ensures a greater proportion of experienced members, and in 
addition opens up a way for good men failing of, or not seeking, 
popular election to be given seats.” )Cou ncillors and aldermen to- 
gethcr choose a county chairman, usually from their own number , 
but sometimesfrom outside; and the entire group, numbering as a 
rule 65 or more persons, functions unitedly as “the council.’’ Ordi- 
nary councillors and aldermen alike are drawn mainly from the| 
landowners, large farmers, and professional men, and commonly 
are elected with little reference to party connections. In some of the 
more populous counties, however, Labor has actively, and sometimes 
successfully, sought control, resulting in the infusion of a good 
many members from the lower-middle and \vorking classes. Since *' 
1907, women have been eligible, and a considerable number have 
been elected. 

, The act which created the administrative county 
c. THE COUNCIL s made the council responsible for many things, 
TOWERS AND DUTIES d ecidin g quest ions o f policy and mak-^^ 

ing-byffaws for the county; supervising the work of the rural dis- 
trict "councils^ a ppropriat ing money; borrowing money (with 
approvilTy the Local Government Board or other central author- 
ity) ; l evying cou nty_rates; ^ maintaining county buildings; provid- 
ing asylums and reformatories; protecting streams from pollution; 

^ In the London County Council, one-sixth. 

- Notwithstanding these supposed advantages, a Labor amendment was moved, 
when the Local Government Act of 1933 was under debate, to abolish the alder- 
manic system in both counties and boroughs as being useless and undemocratic. 

“ Designed to raise whatever revenue was required beyond that realized from 
tolls, fees, rents, and — most important of all — ^subventions from the national treasury 
for education, police, health, maternit)’- and child welfare, etc., under the grant-in-aid 
system (see p. 363 below). Rates are assessed on “real property,” i.e., land, houses, 
mines, etc., according to value, and, e.xcept as provided otherwise by law, are paid 
by the occupier, if different from the owner. For a full explanation, sec E. L. Has- 
liick, op. cit., 213-236. “Derating” provisions of the Local Government Act of 1929 
exempted all agricultural land from payment of rates and greatly reduced the burden 
on property used in manufacturing and transportation. 
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granting licenses (except liquor licenses, which are still granted by 
the justices of the peace) ; and appointing administrative officials. 
The list has since been lengthened materially, and nowadays in- 
■^ludes supervision of both elementary and secondary education. 
fHowever, it must not be inferred that all county councils have pre- 
cisely the same powers down to the last detail. As is true in the case 
of borough councils and, in general, of all authorities on a given 
level, uniformity is the rule; but here and there local yariations__(to 
which we cannot pay attention in this brief account) have been intro- 
duced by special parliamentary act, qrder-in-council, or provisional 
order issued by a central department. No county council — and, for 
that matter, no local authority of any sort — has,' however, any power 
whatsoever except such as has been conferred, directly or indirectly,' 
by act of Parliament; and every such authority, “dwelling always in 
the terrible land of Ultra Vires” stands constantly in need_of, and 
usually has provision for, expert legal guidance. 

The county council is too large a body to be 
D. HOW THE brought together very often, and in point of fact 

COUNCIL WORKS /■ °i ° _ G ..i r i' 

''It rarely meets more than the four times a year 
required by law. Needless to say, most o^ the jyprk for which it is 
responsible is performed either by its committees or by the staff of, 
permanent county officials. How fair national control in county 
affairs extends, not only as to functions, but also as to machmery, is 
indicated by the fact that every council is 'required by stamte, to 
have no fewer than i_2. stipulated committees, e.g., on finance, edu- 
. cation, public assistance, i.e,, poor relief (required by the act of 
I' 1929), old age pensions, public health, housing, agriculture, and 
maternity and child welfare. Beyond this, each council may main- 
tain such other committees as it likes; and there is usually one on 
highways and bridges, one on weights and measures, and also an 
executive committee — in fact, usually a total of as many as ^ or 
30. Finally, there are certain joint committees in which the council 
is represented, notably one on county police, composed, in equal 
numbers, of county councillors and justices of the peace. Despite a 
tendency in all local-government committee organization toward 
selection of a certain proportion of a committee’s members by the 
committee itself, county-council committees are still chosen mainly 
by the council as a whole, a “slate” having previously been prepared 
by a committee of selection, on the analogy of the practice prevail- 
ing in the House of Commons at Westminster^ Most council com- 
mittees, in county and borough alike, have subcommitte.es,^and the 
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2. THE PERMANENT 
OFFICIALS 


demands made by committee work upon the members are increas- 
ingly heavyd 

The day-to-day administrative business of the 
county is carried on neither by the council nor 
by its committees, but rather by, or at^all evenits 
unde r the immed iate direction of, a group of salaried permanent ofS- 
cialSjJncJudingjihiefly.a clerk, a treasurer, a suryeyor (in charge of 
highway construction and repair), a director of education, a land 
agent, an, inspector of weights and measures, and a health officer. 

' In the United States, most or all of these would be elected by the 
people, for fixed, and usually short, terms; they would be chosen 
primarily as Republicans or Democrats; and if they hoped to hold 
their jobs, they would have to divide their timd and energy between 
their administrative duties on the one hand and political activities 
calculated to win reelection on the other. In Great Britain, where 
“short ballot” principles prevail in local as well as in national gov- 
ernment, they are selected by the council — not, indeed, under for- 
mal civil service rules, yet primarily with reference to their personal 
and professional fitness for the work to be done; and although legally 
removable ~t5yl he"'council at any time,’ few are ever dismissed on 
part isan g riiunds and retention is virtually guaranteed as long as sat- 
isfactory_seryjce Js rendered. In many parts of the United _ States, 
county government — although now showing signs of Improve- 
ment — has traditionally been poorly organized , i nefficien t, and 
wasteful . Iii Britain, it is carefully integrated, economical, and as a| 
rule prog ressiv’eT One explanation is the high level of competence and 
public-mindedness usually found in the council. But an even weight- 
ier one is the capacity, experience, security, and morale of members 
of the appointive permanent staff. ^ 

v^A map of any administrative county would show 
a variety of subdivisions, each with govern- 
mental authorities and powers of its own. Here 


DISTRICTS AND 
PARISHES 


^ E. L. Hasluck, op. cit., Chap, vi, is an excellent study of the county and borough 
council in operation. 

“ By exception, a full-time health officer can be removed only with the consent 
of the A'linistry of Health; and one or two other restrictions apply under certain 
circumstances. 

^ Cf. L. Hill, The Local Government Officer (London, 1938). For a very direct 
and simple explanation of English county government, see J. P. R. Aland, Local 
Government in Modem England (London, 1932), Chap. iii. The principal books on 
county government in our own country are J. A. Fairlie and C. A'l. Kneier, County 
Government and Administration (New York, 1930), and A. W. Bromage, American 
Comity Government (New York, 1933). 
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and there would be found a borou gh, including perhaps a “c ount y 
b orou gh” or two. There would be found also ru ral distri cts and 
urb an distric ts, and within these the smallest units of all, the p arishe s. 
Of rural districts, there are, in England and Wales, 482 (in 1938), 
each with an elective council ^ and a clerk, treasurer, and other per- 
manent officials, and with power to levy rates and carry on admin- 
istrative work subject to general control by the county council. 
Urban districts — 653 in number (1938) — arc much the same, except 
|that they have somewhat greater authority over sanitation, housing, 
licensing, and other activities especially appropriate to thickly settled 
communities. As rural districts grow in population, they may be 
converted into urban districts; similarly, urban districts may become 
boroughs. There is, however, no fixed rule of progression; not- 
withstanding a general tendency to urbanization, both in popula- 
tional conditions and in governmental organization, there are plenty 
of urban districts, and even rural ones, which loom larger in the 
census returns than do certain of the boroughst^As for the parisli^, 
it is necessary to say only that those situated in ruraV diSricts_still 
' have minor civil as well as ecclesiastical functions, exercised in niost 
instances through a council, but in many others merely through, a 
primary assembly, or “parish meeting,” - while those in nrban_ dis- 
tricts have since 1894 had ecclesiastical functions only.'^s a unit 
of civil government, the parish (as indeed the rural district also) is 
— like the township in various parts of tlie United States — distinctly 
on the decline. 


THE BOROUGH; 


Nowadays, nearly four-fifths of the people of 
England ^d AVales live in towns, and therefore 
under borough government. A borough is simply an urban area that 
has received a charter. One hears of different kinds of boroughs — 
parliamentary,” “municipal,” “county.” But so-called parliamen- 
tary boroughs are merely units or ^eas for the election of mergers 
of the House of Commons; ^ and municipal and county borouHis 
differ, not in structure and general style of government, but only in 
the fact (though this is important) that, whereas the former is gov- 
ernmentally, as well as geographically, a part of the administrative 

I The arrangement for aldermen found in the county and borough councils does 
not exist in either rural or urban district councils. 

Through a council in dl instances where the population- exceeds 300; in other 
cases optiondly, with permission of the county council required if the population is 
under 100. The parish meeting is Great Britain’s only example of direct, as distin- 
guished from representative, government. 

Geographically, they usually (but not always) coincide with municipal bor- 
oug s. ery small municipal boroughs do not figure separately as parliamentart' 
constituencies, while large ones are divided into two or more such. 
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ca unty in wJbichJt.is located, the latter has been endowed inde- 
pendently with the powers and responsibilities of a county, and 
hence is exempt from county jurisdiction. The device of the county 
borough Las been criticized on the ground that it cripples the county 
by withdrawing from it its wealthiest areas, thereby narrowing the 
base for taxation. This disadvantage is, to some extent, offset, how- 
ever, by reduction of the number of people for whom local services 
have to be provided; and to anyone familiar with the overlapping, 
friction, and waste arising in the United States from the relations of 
larger cities and the counties in which they lie,’^ the arrangement 
will seem to have considerable merit. As soon as any borough attains 
a popuJa^a.of~75,oopj it may ask the Ministry of Health for a pro-, 
visional order giving it county borough status. Not all choose to 
do this. Nevertheless, since 1888 the number of county boroughs 
has risen from 61 to 83, with an aggregate population of some 
14,000,000. 

How does an urbanized area become a borough? 
I. OBTAINING A ^Xhc answcr is, of course: by securing a charter 

CliARTER • • • ’ r • • 1 

giving It the status of a municipal corporation 
and thereby bringing_it under the provisions of the consolidating; 
Local Government Act of 1933 (superseding the A'lunicipal Cor-i 
potations Consolidation Act of 1882). No standard of ratable 
valuation is employed, and formerly no standard of population was 
maintained, with the result that a fifth or more of the 338 boroughs 
of today have fewer than 5,000 inhabitants, being exceeded in this 
respect by numerous places which still remain merely urban dis- 
tricts. An English writer once remarked, indeed, that it is almost 
as difficult to discover why a place^becomes a borough as to discern 
why a commoner is made a peer! Nowadays, however, an unwrit- 
ten rule forbids the chartering of any district whose population is 
not^t least 2o,ooo.'Tn any event, the charter comes by virtue of an 
application made to the crown. Prior to 1933, the petition was 
required’ to he signed merely by a goodly number of residents, buy 
since that date it can be transmitted only by the district council, 
which must have approved it at two different meetings separated by ! 
an interval of a month. Referred to the privy council, the request 
is turned over to a committee of that body, which institutes a search- 

^ E.g., in the case of Chicago and Cook county, Illinois; Detroit and Wayne 
county, Michigan; New York City and the five counties over which it extends. On 
the other hand, consolidations of authority in the case of Boston and Suffolk county 
and of San Francisco and San Mateo county look in the direction of something 
■ resembling the English county borough system. Cf. P. Studenski, The Government 
of Metropolitan Areas (New York, J930). 
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ing inquiry. If the outcome is favorable, the desired charter is pub- 
lished tentatively in the London Gazette; and if at the end of a 
month no protest has been lodged, either by a local authority such 
as the council of an adjoining district or of the county in which the 
petitioning district is located, or by one-twentieth of the local 
electors of the petitioning district, an order-in-council is issued defi- 
nitely granting the charter and fixing the boundaries of the new 
borough. If, however, protest is forthcoming, the grant can be 
made only in pursuance of an act of Parliament. ) 

True to the English plan of concentrating 
2. THE SYSTEM OF authority in a single elective body, all borough' 
government: powers are gathered in the hands of a council; 

A. COMPARISON similar is this council and the machinery 

WITH THE COUNTY througli whicli it operates to that of the county, 
already described, that little is necessary here 
except to point out certain significant differences.'^To begin with, 
while the council consists of ordinary councillors, aldermen, and a 
chairman (known in the borough as the mayor), sitting as one body, 
and chosen on the same general lines and under the same suffrage 
arrangements as in the county, the councillors are, in larger munici- 
palities, elected in districts, or wards, each as a rule returning three, 
though in some instances six, or even nine, members; and in smaller 
ones, more frequently on a general ticket for the borough as a 
whole.^ As in the county, the term is three years; but instead of the 
entire council being elected at one time, one-third of the members 
go out of ofRty each year,- resulting in a borough election every 
November — either the borough as a whole choosing one-third of 
the entire council or the various wards choosing one, two, or three 
of their respective quotas. In the next place, whereas county elec- 
tions like all local elections 20 or 30 years ago — are in the main 
non-partisan. Labor s effort to capture control of borough councils 
has not only been successful in many cases (44 in 1935), but has 
turned most borough elections into sharp party contests. National 
issues which have little bearing on municipal affairs are dragged 
into the electoral discussions. There is, hov'^ever, some compensa- 
tion in the fact that elections have grown decidedly livelier, with a 
I better turn-out at the polls than in the counties.^ In the third place, 

j The number of members varies, according to population, from six councin^ 
and nvo aldermen to 42 councillors and 14 aldermen. The aldermen, it may be 
a e , are (as in the county councils) one-third as numerous as the councillors — 
except that in the metropolitan boroughs of London the proportion is one-sixth. 

3 r the aldermen (having six-year terms) every two years. 

L. C. Rhodes, \ oting at Municipal Elections,” Polk. Qitar., Apr.-June, 1938. 
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B. POWERS OF THE 
COUNCIL 


the mayor — elected for one year by the council, usually from its own 
number, but occasionally from outside — is, in larger cities at all 
events, a more conspicuous personage than the county chairman. 
This does not mean, however, that he occupies any such position 
as an American mayor under the still prevalent mayor-council form 
of municipal government; his place is far more like that of the 
American mayor under the commission plan. iHe presides over 
council meetings, votes like any other member, and represents the 
borough on ceremonial occasions. But he is in no sense the head of a 
separate branch of government; he has no power of appointment or 
removal, no control over the permanent officials or their depart- 
ments, no veto power. The post is one of honor, and an incumbent 
usually seeks reelection. But it offers no scope for executive and 
adminisffative abilities; and, as matters go, it is chiefly important 
that a mayor be a person of good presence, means,^ and leisure. De' i 
mands of a sociaLand philanthropic nature are heavy, and as a rule I 
no salary is provided.) 

The council constitutes, in the fullest sense, the 
government of the borough. Hence it exercises 
substantially all of the powers (save that of elect- 
ing the councillors themselves) thaL come to the borough from its 
charter, from the common law, from general and special acts of 
Parliament, and from provisional orders.'^ These powers fall into 
three main classes: legislarive, financial, and administrative. The 
council makes by-laws^ or ordinance s, relating to allToits of matters 
— st reet s, policeTT^lth, traffic control, etc. — subject only to the 
power of thTMinistry of Health to disallow ordinances on health 
and a few other subjects if that authority finds them contrary to 
superior law or otherwise objectionable. It acts. as custodian of the 
“boroug h fund ” (consisting of receipts from public property, fran- 
chises, fines, fees, etc.); leyiesT.borpugh rates” of so many shillings 
or pence per pound on the rental value of real property, in order to 
obtain whatever additional revenue is needed; draw s up and adopts 
the an nual budget; makes all appropriations; and borrmvrfhohey bh 
the credit of the municipality, in so far as the Treasury authorities { 
at London permit. Finally, it exercises control over all branches of 
xstrictly municipal administration, now including education as trans- 
ferred in 1902 and poor relief as added in ipzp.'^his it does, first, 
by appointing the st^ffbf jpe cmanent salar ied_ officers — clerk, treas- 
urer, engineer, public analyst, chief constable, medical officer, and 
others — who, with their respective staffs, carry on the daily work 

^ There are beginning, however, to be Labor mayors who are only wage-earners. 
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of the borough government and, second, by continuous supervision 
of these same officials and their subordinates, exercised through 
committees which it maintains on the various branches of municipal 


business. 

The council itself meets in the town hall 
c. THE COUNCIL s monthly, fortnightly, or weekly, as business re- 
coMMiTTEES quires. Much of its work, however, is performed 

through the committees mentioned. As in the counties, several com- 
mittees, e.g., on finance, education, poor relief, and bid age pensions, 
and a “watch” committee having to do with police, fire protection, 
and certain kinds of licensing, are required by national law. Beyond 
these, the council creates others as it needs them, the total some- 


times running as high as 25 or 30."^ Practically all matters brought up 
in council meeting are referred to some committee; and since they 
are there usually considered in a good deal of detail, and by the 
councillors best informed on the subject, committee findings and 
recommendations commonly carry enough weight to assure them 
of being made the basis of the council’s actions.^ 

„ ^The day-to-day work of administration is car- 

D. THE MUNICIPAL “municipal service,” consisting of 

( I ) a relatively small number of expert, profes- 
sional heads of departments, and (2) an adequate staff of subordi- 
nate officials and employees. "^As in the counties, officials of the 
higher grades are chosen solely by the council.- Candidates are not 
subjected to formal examination, but are sifted very much as are 
applicants for responsible positions in the employ of private business 
establishments. When, for example, a new borough treasurer is 
needed, the finance committee looks over the field, receives appli- 
cations, inquires into qualifications, and at length makes a recom- 
mendation to the council, which can usually be depended upon to 
ratify the committee’s choice. It will not do to say that personal 
and partisan considerations never enter in; as between two candi- 
dates equally qualified but of different political faiths, the choice is 
likely to fall upon the one whose political views coincide with those 
of the council majority.'Tersons winning appointment are usually, 
however, well qualified both personally and professionally, and it 
is a very common thing for a borough to call into its service a sur- 
veyor or a medical officer who has had a successful career elsewhere. 


^ An informing book by an experienced municipal councillor is E. D. Simon, 
A City Cotmcil pom Within (London, 1926). Cf. C. R. Attlee and W. A. Robson, 
The Town Councillor (London, 1925). 

Except that one of three borough auditors is appointed by the mayor from 
among the members of the council and the other two are elected by the voters of 
1 1C borough from among persons jivho are qualified to be, but are not, members. 
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'^nce appointed, an official, although legally removable by the 
council at any time, can depend on being continued in his post as 
long as his work proves satisfactory; unlike American municipal 
administrators, he is not under temptation to play politics in order . 
to obtain reelection. Security of tenure, together with an open road|i 
to preferment through calls to other boroughs, makes for accumu- 
lation of experience, growth in capacity, and a general profession- 
alizing of the upper levels of the municipal service with which we 
have nothing to compare in the United States except the limited 
though significant growth of the city managership. Large advan- 
tage arises, too, from attendance of higher officials at meetings of 
council committees for purposes of information, discussion, and 
advice. A main reason, indeed, why committee recommendations 
carry so much weight is the knowledge of the council that they 
have been arrived at, not by mere deliberation of the committee as 
a group of laymen, but by full and free discussion of the problems 
involved, participated in by the persons best qualified to help reach 
wise decisions. As a rule, no such cooperation exists between council'^ 
committees and heads of departments in American cities, at all events 

in those of the mayor-council type. 

Subordinate members of the municipal service 
STILL ROOM FOR appointed by the head of the department ' 

iMPRovEMENi conccmed; and here the situation is less satis-| 
factor)''. Except in a few instances in which the council has laid 
down minimum qualifications, there is no uniformity of method and 
no guarantee that tests of any adequate nature will be applied. P^t- 
haps less than ten per cent of the local administrative and clerical 
officials,” said a leading English student of the subject a decade ago, 
‘'are recruited by reference to some public and objective test of qual- 
ity; and in the main, with the exception of a few enlightened munici- 
palities [e.g., London], the only attention paid to recruitment is of 
a negative sort, to avoid flagrant and scandalous inefficiency. ^ Not- 
withstanding the room still left for patronage today, as practiced 
by the chiefs of departments and by meddling councillors, the serv- 
ice is on the whole considerably freer from the devastating effects 
of partisan and personal favoritism than are the municipal services 
of the United States and most other countries. Still, says another 
competent English critic, “no one who has thought about the mat- 
ter can believe that the municipal service can for long continue on 
its present lines.” " 


^ H. Finer, in Public Administration, VI, 295 (19^8) . 

= W. A. Robson, The Development of Local Govennnent, 14. The literature on 
English borough government is voluminous. There is no better treatment of the 
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'^Most of the world’s great capitals — ^Paris, Berlin, 
THE GOVERNMENT Rome, Tokvo, Washington — have governments 

quite unlike those or other municipalities of the 
country in which they are situated. This is true of London as well. 
At the heart of this greatest of all urban centers ^ stands a curious 
historic survival, the “City” — once a separate municipality, and 
still (in spite of the fact that it is primarily a business and financial 
district, with hardly more than 9,000 actual residents) clinging 
resolutely to its identity as a governmental and administrative unit 
With a corporation consisting of “freeman and hverymen,” ^ and 
a government composed of (i) a lord mayor, (2) a “court of com- 
mon hall,” or elective public assembly, (3) a “court of common 
council,” (4) a “court of aldermen” (sitting apart from the coun- 
cil), (5) a group of council committees, and ( 6 ) a staff of perma- 
nent administrative officials, the City is an interesting, although in 
these days relatively unimportant, splotch of pre-reform municipal 
organization on a map of modernized local areas!^In 1888, all London 
outside of this focal square-mile — previously a labyrinth of separate 
jurisdictions — was drawn together in an administrative county of 
London (containing over 100 square miles), with an elected council 
enjoying large powers.'" And in 1899, a Government of London Act 
further simplified the situation by sweeping away a mass of surviv- 
ing parish and district jurisdictions and authorities and creating 
within the county 28 metropolitan boroughs, each with mayor, al- 
dermen, and councillors, such as any provincial borough possesses, 
although with powers somewhat differently defined and in certain 
directions, e.g., finance, considerably less extensive. Superimposed 
upon this structure is the jurisdiction of a metropolitan water board 
(created in 1902); also that of a police establishment administered 
directly by the Home Office through a police commissioner, with 
control extending over all parishes within 1 5 miles of Charing Cross, 

subje« generally than B. A'lunro, The Government of European Cities (rev. 
e laps. 11-vin. But see also J. P. R. Maud, Local Government in Modern Eng- 
land passnn, and especially the remarkably fine survey to be found in a volume 
celebrating the hundredth anniversary of the Municipal Corporations Act, i.e., H. J. 
Lasla, U . I. Jennings, and W. A. Robson (cds.), A Century of Municipal Progress 
^ondon, 1935) An interesting comparative study is E. S. Griffith, The Modern 
Developmeiit of City Government in the United Kingdom and the United States, 

2 vols. (London, 1927), 

T population of the metropolitan police district, commonly known as Greater 

FncrlJel^’ mom than eight and a quarter millions, which means that one 

Lnglishman in every five is a Londoner, 

some 75 “companies,” descended from mediaeval 

of rhe T because of being entitled to wear the “liverv,” or dress, 

or tiie respective organizations. 
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or an area of almost 700 square miles. The main distinguishing fea- 
tures of the situation are, therefore, (i) an administrativ e county 
which is entirely urban, and therefore physically analogous to a 
county borough, (2) 28 subdivisio ns of this_county, having ordinary 
borough governments, but with powers curtailed by reason of the 
unusual authority assigned the government of the county, and (3) 
a separate, s emi-autonomous area at the center with a scheme of 
government carried over from early days. Among English local 
authorities, few are more vigorous, progressive, and imposing than 
the London County Council.’- 

A hundred years ago, counties and boroughs 
knew but little regulation or control from Lon- 
don. There was a certain amount of national 
legislation to bfe enforced. But, speaking broadly, ' 
the local jurisdictions taxed, spent, borrowed, built roads and streets, 
and otherwise. took care of their affairs as they pleased. No longer 
is this true. Tdeeding the demands of reformers. Parliament passed 
laws creating new areas, abolishing old ones, prescribing forms of 
government, conferring powers, and imposing duties. ' Changing 
social conditions and broadening conceptions of the functions of 
government caused one new activity after another to be taken up, 
inviting control on uniform lines:-' Equally important. Parliament 
started the practice of granting money to local authorities in aid 
of education, police, and other services — from which it was but a 
step to a claim by the national government of a right .to inspect the ^ 
aBrninistmion of such services in order to find out whether the 
money was being spent to the best advantage, and from this but 
another step to assertion of a right .to fix standards and assist in see- 
ing that they were maintained.^ The upshot is that local govern-' 


^ The best brief description of London’s government is W. B. Alunro, The Gov- 
emvieut of European Cities (rev. ed.). Chap. ix. Cf. W. A. Robson, The Govern- 
ment and Misgovemment of London (London, 1939)-, P. A. Harris, London and Its 
Government (rev. ed., London, 1933); H. Morrison, How Greater London Is 
Governed (London, 1935); A. 'Weijb, London of the Future (London, 1921); G. 
Gibbon and R. W. Bell, A History of the London County Council, iSSy-iyjg (Lon- 
don, 1939); D. E. McHenry, “The London County Council under Labor Rule,” 
Nat. Munic. Rev., Mar., 1937; and W. A. Robson, “London and the L. C. C. Elec- 
tion,” Folk. Quar., Apr.-June, 1937. The findings of a royal commission of several 
years ago on the government of the metropolis are presented in Report of the Com- 
missioners Appointed to Inquire into the Local Government of Greater London 
(London, 1923). The principal problems relating to the matter today are those of 

(a) redistributing powers and functions between the county and the boroughs, and 

(b) extending the system over densely populated adjoining areas not at present 
included in the county. 

" Something like one-fourth of all local expenditure is now met from national 
grants-in-aid. The proportion has been increased substantially in recent years, par- 
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merit all along the line has been drawn into intimate relation with the 
national government — into an integrated system in which county, 
borough, and district, although still by no means mere subdepart- 
ments of Whitehall, nevertheless find themselves supervised and 
controlled from that source at many points. Centralization has been 
carried by no means as far as in France; no agent of the central 
government wields power locally in any such fashion as tlie French 
prefect,^ and at some points, e.g., in the matter of fire protection, 
there is no central control at all. But of the “home rule” boasted by 
many American municipalities, Englishmen of today know little.- 

In France, the policy of strong central control 
I AGENCIES OF adopted deliberately and is carried out with 

) CENTRAL coNTOOL sci'upulous fidelity to a unified, symmetrical, and 
logical plan. Nearly all of the threads are gathered tiglitly in one 
executive department at Paris, the Ministry of the Interior, function- 
ing locally in each of the departments through the prefect. In Eng- 
land, the situation is different.'^ Centralization has come about grad- 
ually and slowly, in deference to no theory and according to no 
fixed plan. Running counter to strong traditions of local independ- 
ence, it has been accepted grudgingly, and even now is a frequent 
theme of lament and criticism, ijnder these condition.s, there is 
naturally little system or logic about it; in response to palpable needs, 
the national government has pushed a controlling arm now in one 
direction and now in another, without ever correlating such activi- 
ties under a single department or striving for more than a general 
sort of consistency in them.'' The central authorities that have to do 
with local affairs, in one way or another, are therefore many First 
of all, there is Parliament, which enacts laws prescribing Avhat areas 
or units there shall be, what kinds of government they shall have. 


ricularly as a result of die exemption of much land and other real property from the 
burden of rates under terms of the Local Government Act of 1929 (sec p. 353, note 3, 
above). A new arrangement introduced by the act mentioned permits a large fund 
to be distributed annually according to a complicated general formula and without 
specification of the particular sendees for which allotments may be used. Direct 
grants for services continue also, however, to be made. For those parts of the 
act of 1929 relating to “derating” and grants-in-aid, sec R. K. Gooch, Source Book 
on the Government of England, 468-473; and on the general subject, R. K. Gooch 
in W. Anderson (ed.). Local Government in Europe, 55-65. On local government 
finance generally, see Al. Newcomer, “English Local Government Finance,” Polit. 
Sci. Quar., Dec., 1936, and Central and Local Finance in Germany and England 
(New York, 1937). 

’ See pp. 585-588 below. 

' See, however, G. M. Harris, Municipal Self-Government in Britain; A Study of 
the Practice of Local Government in Ten of the Larger British Cities (London. 
J 939 )- 
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what activities they shall or shall not undertake — even what com-| 
mittees (among others) their councils shall maintain. Parliament 
likewise authorizes grants-in-aid and finds the necessary funds. In 
the second piace)^the privy counci l (more properly, the king-in- ; 
council) grants^charters. of incorporation, fixes dates for the taking 
effect of new statutes, and transfers functions and powers from one 
agency to another. Finally, many of the ' executive departmen ts at 
London share extensively in supervision and control over local 
affairs. Most important by far is the Ministryio f He alth, which deals 
with vaccination, sanitation, and water supply, audits local ac- 
counts,^ and handles most applications from local units for permis- 
sion to borrow money. But the Home Office administers the police \ 
system of metropolitan London, and elsewhere fixes police stand- 
ards and decides whether they have been so complied with as to 
entitle the county or borough to rece ive half of the cost out of 
national funds. The Board of Education oversees the local manage- 
ment of all elementary, secondary, technical, and collegiate sch ools 
supported in whole or in part by national subsidy. The Ministry of 
Ag ricult ure and Fisheries directs the enforcement of laws relating 
to markets;' food and drugs, diseases of animals, and numerous other 
matters. The Ministry of Transport has supervisory jurisdiction 
over roads, tramways, ferries, harbors and docks, and (through an 
auxiliary board of electricity commissioners) over electric lighting. 
The Treast^ not only sanctions every grant of national funds in 
aid of local education, police, health, and highway activities, but, 
through its public works loan board, approves every advance of 
money to local authorities for housing improvements and other pub- 
lic works. Even this does not exhaust a list which, if pursued to the 
end, would be found to include fully a score of the nation’s leading 


departments and boards.^ 

^ Except for direct management of the London 
FORMS OF CONTROL Homc Office, the central depart- 

ments do not themselves undertake the actual performance of ad- I 
niinistrative work falling within the fields of the local authorities. 
In one manner or another, however, they do almost everything short] 


of this. They give inforrnation and advice. They hear complaints, 
make investigations, settle disputes, and order remedies to' be applied. 


^ In boroughs, however, only those relating to expenditures on education and 
housing. 

" The functions here in mind are those belonging primarily to local authorities, 
but exercised under central supervision or control, as distinguished from national 
services centrally administered, such as sickness and unemployment insurance and 
old age pensions. 
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They lay down rules and regulations as to organization, procedures, 
- methods, objectives, qualifications, and equipment which the local 
authorities must observe. "^They disallow local ordinances held to 
have been issued in excess of proper power. They assent or disagree 
to the doing of many things which are allowed by the national laws 
to be done only with the approval of the appropriate central depart- 
ment. They audit various, although not all, local accounts; and, in 
the absence of anything corresponding to our constitutional or statu- 
tory municipal debt limits in the United States, they keep local juris- 
dictions solvent by passing upon their proposals for borrowing 
money — a power, it will be perceived, which gives them a great 
deal of control over what the English call “municipal trading,” Le., 
the public ownership and operation of gas and electric-light plants, 
waterworks, tramways, and similar utilities.'^It is not to be inferred - 
that all of the departments named exercise these and other functions 
on precisely the same lines. Some have been given powers not pos- 
sessed by others, e.g., the Ministry of Health in relation to auditing; 
and even a single department is differently situated in relation to 
different local agencies and different forms of local activity .'^AIl 
told, however, central control is both wide and deep; not only so, 
but it is steadily penetrating to new phases and levels. Though often 
complained of as paternalistic and out of keeping with English 
traditions of local independence, it is rooted in the conditions, needs, 
and ideas of a technological age, and it is difficult to see how it can 
ever in future be greatly curtailed.^ 

English local government has been genuinely 
revolutionized in the last hundred years, and it 
METHODS l'“ many admirable features.-T^ot the 

‘ least of these is the mode or manner of the central 

control just described. In the American states, arrangements have 
traditionally been quite different.'^Whereas in England there is only 
very broad and general legislative regulation, with the Ministry of 
Health, the Board of Education, and similar administrative agencies 
authorized to make or permit local adaptations calculated to meet 
particular situations, the separation-of-powers principle basic to our 

further discussion of the relation of central and local authorities, see E. L. 
Hasluck, op. cit., Chap, iv; J. P. R. Maud, op. cit., Chap, viii; W. B. Munro, The 
Government of European Cities (rev. cd.). Chap, iii; and W. A. Robson, The Devel- 
opmtmt of Ucal Government, Pt. ii. Though not recording the latest developments, 
b. W em Grants-in-Aid (new cd., London, 1920), is the principal work on that 
cx'cccdingly important subject; for a more recent brief discussion, sec E. L. Hasluck, 
On the equally significant development of grants-in-aid in the 
United States, sec F. A. Ogg and P. O. Ray, op cit. (6th ed.), Chap, vii, and A. F. 

Macdonald, (New York, 1928). 
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ency of smaller administrative areas, under twentieth-century 
conditions, to find themselves lacking either the means or the will to 
carry out the functions with which they have been entrusted, and 
also with a view to opening a way for devolution on more ambitious 
lines. Discussion of these and other proposals goes on perennially, 
with as yet no unanimity of opinion, even in the ranks of Labor, 
where interest in the subject is undoubtedly keenest. 

In all earlier times, local-government reform has proceeded on 
characteristic English lines — slowly, belatedly, grudgingly, and in 
, piecemeal fashion, yet, given time enough, with far-reaching con- 
sequences. The same is likely to be true in the future. Left to itself, 
local government tends to drag along indefinitely in grooves cut 
by tradition, as did the government of English counties and bor- 
oughs in the seventeenth and eighteenth centuries. ■ In this present 
age, social, economic, and psychological forces are at work which, 
one may be sure, will for a good while keep counties and boroughs 
and their multifold problems in the thick of scholarly investigation, 
parliamentary debate, and popular discussion.'^ Nevertheless, a stat- 
ute here, an order-in-council there, and an administrative rule yonder 
will very likely continue to be the means by which the house is pro- 
gressively rebuilt to meet the needs of its tenants.^ 

^ Illuminating discussions of present problems of local-government reform will 
be found in E. L. Hasluck, op. cit., Chap, x; W. A. Robson, The Development of 
Local Government, especially Pt. i, and “The Central Domination of Local Govern- 
ment,” Lolit. Qttdr., Jan.-Mar., 1933; and H. Finer, English Local Government, 
Chaps, ii, vii, etc. Cf. S. and B. Webb, A Constitution for the Socialist Common- 
wealth of Great Britain, Pt. ii. Chap, iv, G. D. H. Cole, The Futtire of Local Gov- 
ernment (London, 1921); and H. J. Laslti, The Froblem of Administrative Areas 
(Northampton, Mass., 1918). A wealth of material on the subject will be found in 
First Report of the Royal Commission on Local Government, Cmd. 2506 (1924-25), 
and Second Report of the Royal Covmiission on Local Government, Cmd. 3213 
(1928-29). 



CHAPTER XX 


United Kingdom and Commonivealth of Nations 


ENGLISH GOVERN- 
MENT AND IMPERIAL 
GOI'ERNMENT 
INTERLOCKED 


constitution, government, and parties described in the fore- 
going chapters are those of England primarily. In varying 
degrees, they are shared, however, by W ales, Scotland, and North- 
ern Ireland. Furthermore, tied in with the political institutions of 
the British Isles is a vast system of imperial and colonial govern- 
ment extending over more than a quarter of the habitable surface 
of the globe, and applying, in one form or an- 
other, to nearly the same proportion of the 
world’s population. To describe the govern- 
ments operating in the widely dispersed outlying 
lands in which allegiance to the British crown is 
acknowledged is no part of the plan of this book.' Whitehall and 
Westminster — Buckingham Palace, too — are, however, foci from 
which lines of political power and influence radiate to all corners of 
the earth where the Union Jack is flown; and a true understand- 
ing of the government of even England alone requires some atten- 
tion to the ways in which it is geared to the government of an 
empire. 

Wales need not detain us, because for govern- 
mental purposes that historic principality has 
long been to all intents and purposes merged with England. Ed- 
ward I drew a large part of the country under English control in 
1284, organized it in six counties on the English model, introduced 
the English judicial system, and — half with serious intent, half in 
jest — bestowed upon his son, in 1301, a title ever since borne by 
the eldest son of royalty while awaiting his heritage, z.e., “Prince of 
Wales.” ^ Henry VIII completed the task by setting up six more 
counties, giving both the counties and the leading towns the right 
to be represented in the House of Commons, and abolishing all local 
laws and customs which were at variance with the laws of England. 
Thenceforth, in so far as Wales had any separate history at all, it 
was cultural rather than constitutional. In 1 747, indeed, it became 

’ It is liardly necessary to say that the title carries with it no powers of govern- 
ment. 
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a rule that in all acts of Parliament “England” should be construed 
to include Wales unless otherwise specified. The common law holds 
good in England and Wales alike; and while a certain amount of 
legislation is enacted for AVales separately, the great bulk of stat- 
utes applying to England apply equally, and without saying so, to 
the “principality.” One interesting divergence, which has a certain 
amount of political significance, arose in 1920, when, after prolonged 
agitation on the subject, an act of Parliament disestablished and dis- 
endowed the Anglican Church in both Wales and the adjoining 
closely related English county of Monmouth. Proposals for devolu- 
tion, in which W ales almost always figures as an area that might be 
fitted out with a regional parliament, has given some stimulus, too, 
to a movement for autonomy, thus far to be observed chiefly in the 
north and west, where the population is most purely Welsh in speech 
and tradition and most aware of somewhat localized conditions and 
problems of labor, agriculture, and education. For a good while 
to come, however, W ales is likely to remain, constitutionally, about 
where it now is. 

To the north of England lies Scotland, separated 
SCOTLAND: from the larger country by no important physi- 

I . THE UNION cal barriers, and seemingly destined by nature 

OF 1707 to form, in conjunction with it, one homogene- 

ous state. Historical circumstances, however, 
made a political union between the two lands exceedingly difficult 
to bring about. Even yet there is not complete amalgamation; and 
here, too, recurring discussion of schemes of devolution creates at 
least a possibility that existing bonds may in future be relaxed rather 
than the reverse.^ Like Wales, Scotland long went its own way 
largely unmolested, although by no means uninfluenced, by its more 
powerful neighbor. In 1603, James VI of Scotland became the first 
Stuart monarch of England as James I, and thenceforth for a century 
the two countries were united through the crown, but otherwise 
separate, each with its own parliament, its own established church, 
its own laws, courts, army, and system of finance. Finally, in 1707, 
the Scots, induced chiefly by the industrial and commercial advan- 
tages to be gained, grudgingly accepted an act of union under which 
the two countries were erected into a single kingdom (thenceforth- 
known as Great Britain) and, in lieu of a separate parliament, re- 
ceived the right to be represented in both houses of the parliament 
at Westminster. Union, however, was not to mean complete absorp- 

A home-rule movement dating back half a century or more has nor, however, 
made much headway. 
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2. ARRANGEMENTS 
FOR GOVERNMENT 


don. Scotdsh law — civil and criminal — ^was to go on as before; like- 
wise the country’s judicial system, the established Presbyterian 
Church, and a scheme of publicly supported education such as Eng- 
land herself knew nothing of for another 200 years. 

From Queen Anne’s day to our own, Scotland’s 
constitutional position has remained essentially 
unchanged. All general legislation for the coun- 
try is enacted at Westminster — much of it in the form of measures 
applying to Scotland, England, and Wales indistinguishably, al- 
though in weightier matters it is customary to give Scotland the 
benefit of a separate statute with such minor variations as may seem 
desirable; and the country is further recognized as an entity for 
legislative purposes through the device of a standing committee in 
the House of Commons at W estminster containing all of the Scot- 
tish members, to which every public bill relating exclusively to the 
northern area is referred.^ If, however, Scotland is not expressly 
excepted from a statute drawn in general terms, it is — as in the case 
of Wales — to be regarded as included. The country is also given 
special recognition on administrative lines through- the presence in 
the cabinet of a secretary of state for Scotland, who heads an estab- 
lishment containing under-secretaries, a lord-advocate, a solicitor- 
general, a registrar-general, a board of health, and numerous other 
officers and boards corresponding broadly to those functioning in 
England and Wales. Counties and boroughs serve as the principal 
areas of local administration and self-government, and, though still 
differing at some important points, tend steadily to grow more like 
those in England. The system of courts is still very different from 
the English. The same is true of civil law and procedure, although 
criminal law has become practically identical in the two countries. 
The separate established church persists; likewise a distinct system 
of public education. 

Far less amicable and stable have been the rela- 
tions between England (Great Britain since 
1707) and Ireland. After all, Scotland cast in 
her lot with England voluntarily, because she saw that it was to her 
interest, in a business way, to do so. Ireland, however, was repeat- 
edly invaded and conquered, held for centuries in abhorred sub- 
jection, and finally forced into a legislative union by British decision 
backed up with clever political legerdemain. She may have derived 
some benefit from her English connections; in certain directions 
she undoubtedly did so. But she always regarded herself as a con- 

^ See p. 215, note i, above. 
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quered and oppressed country, the prey of English landlords and 
tax-gatherers; and for hundreds of years her history was largely a 
story of efforts to confine British control within the narrowest limits 
possible, as the next best thing to eliminating it altogether. In our 
own day, those efforts have so far succeeded that a sixth of the island 
has won long-coveted “home rule,” while the remainder, for which 
this concession ceased a good while ago to be an acceptable solution, 
has achieved a degree of antonomy bordering closely on independ- 
ence. During the World War, and for some time both before and 
after, the status of Ireland furnished one of the two or three most 
explosive and baffling constitutional questions with which harassed 
British statesmen were called upon to deal. 

The tortuous story of the Irish controversy and 
THE LONG FIGHT settlement must be read in other books than this.^ 
FOR HOME RULE ^ main facts may, however, be noted. By 
the famous Act of Union of rSoo (effective at the beginning of the 
following year), Ireland was joined with Great Britain to form the 
United Kingdom of Great Britain and Irel and, losing her separate 
parliament, as had Scotland a century earlier, and receiving repre- 
sentation for the first time at Westminster, with executive authority 
exercised through a viceroy acting in the name of the crown. Os- 
tensibly, the union was for all time. Hardly was the ink dry on the 
statute, however, before the arrangement became the object of 
sullen opposition, punctuated with violent demonstrations; and the 
protest grew until by the second half of the century the “Irish ques- 
tion,” presenting many angles but heading, up in a demand for 
“home rule” with a restored parliament, became a veritable poli- 
ticians’ nightmare. Gladstone’s home rule bills of 1886 and 1893 
have been mentioned in another connection.” Neither became law, 
but in ensuing decades home rule for the disaffected island (stoutly 
opposed by the Conservative party) ranked as a principal objective 
of the Liberals; and in 1913, with feeling running so high that civil 
war in Ireland — perchance in England, too — was imminently threat- 
ened, the Liberal government of Mr. Lloyd George twice got a bill 
on the subject through the House of Commons. All that seemed 
necessary in order to place the measure on the statute-book under 
terms of the Parliament Act, and over the head of the sturdily re- 

^E.g., E. R. Turner, Ireland and England (New York, 1919); W. A. Phillips, 
The Revolnthn in Ireland, 1506-1923 (New York, 1913)- R. M. Henry, The Evobi- 
tion of Sinn Fein^ (London, 1910)-, and A. C. White, The Irish Free State: Its Evoln- 
twn and Possibilities (London, 1923). For a briefer account, see F. A. OErer, English 
Government and Politics (2nd ed.). Chap. xxix. 

' See p. 273 above. 
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sisting House of Lords, was for the popular chamber to pass it once 
more; and in the summer of 1914, this step was duly taken. Before 
the royal assent was asked, however, the government so far drew 
back as to accept a plan for a conciliatory amendment; and this 
compromise, itself unfavorably amended in the House of Lords, 
was under debate in the House of Commons when, suddenly, the 
entire political scene was changed by the outbreak of the World 
War. Under stress of titanic international combat, even the question 
of Ireland paled. The amendment was dropped, and the act as passed 
was rushed through its final stages. Tlie government, however, 
promised that no effort would be made to put the measure into 
effect until after the end of the war (or in any event until after a 
year, should the war be over in less time than that), and furthermore 
not until after it should have been amended to make it more palat- 
able to the opposition. 


In point of fact, the hard-won statute never went 
THE IRISH SETTLE- effect at all; for, ironically enough, by the 

^ time when the way was open to revise it and put 

it into operation, the bulk of Ireland would have none of it. The 


war lasted longer than had been expected, and while it was running 


its dreary course, central and southern Ireland fell under the domi- 
nance of an organization, Sinn Fein,^ which had no interest at all 


in mere home rule and would be satisfied with nothing less than the 
severance of all British connections and the establishment of an inde- 


pendent Irish republic. How thoroughly the situation had changed 
was revealed startlingly at the general election of 1918, when out of 
a total of 105 seats to which the island was entitled, Sinn Fein, now 
operating as a political party, won 73 and the Nationalists — the 
historic party of home rule — only seven. The remaining 25 were 
garnered by the Conservatives in the northeastern counties of Ulster, 
which, being mainly Protestant, largely industrial, and closely bound 
to Great Britain by economic interests, had been opposed to even the 
home rule program. Refusing to have anything to do with a British- 
controlled parliament, the Sinn Fein contingent set itself up at 
Dublin as a Dail Eireann, or national assembly; Eamon de Valera 
was elected president of the “republic”; and the country passed into 
a period of open rebellion and civil war. Recognizing that there were 
now, in a fuller sense than ever before, two Irelands — one Catholic 
and agricultural, the other Protestant and industrial - — the parlia- 


^ An old Irish term pronounced “shin fane” and meaning “ourselves alone.” 

" Speaking but broadly, of course. For example, almost one-third of the people of 
the Ulster counties which later refused to join the Free State are Catholics. 
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ment at Westminster passed, in 1920, a new home rule act, repealing 
the suspended measure of 1914 and providing for an essentially sep- 
arate home rule regime for each of the two sections. Led by Sinn 
Fein, the south and center, however, held out stubbornly against the 
plan; and although Ulster accepted it and is governed under it today, 
it never was more than theoretically in effect in the larger of the two 
areas. Driven still farther along the unavoidable path of compromise, 
the Lloyd George coalition government took steps eventuating in an 
historic “treaty” with the Sinn Fein leaders in 1921; and under terms 
of this agreement, in 1922, the Irish Free State was set up — not the 
independent republic that had been sought, to be sure, yet a political 
entity endowed with the same constitutional status as Canada and 


other self-governing portions of the “community of nations known 
as the British Empire.” The new quasi-dominion was to include the 
whole of Ireland unless within a specified time the northern counties 
should signify their desire to remain outside. This they promptly 
did, and to this day the island remains divided. 

„ „ The settlement was far from satisfactory to the 

( ”''^2 2™^^ Sinn F einers, and the new regime was installed to 

an accompaniment of continued strife and even 
civil war. A written constitution, duly approved at London, was, 
to be sure, adopted in 1922; and a government, Irish from top to 
bottom (save only for a British governor-general), was organized, 
with as full independence as that enjoyed by any sovereign state 
except in a few matters — chiefly foreign relations, defense, and judi- 
cial appeals — in respect to which the treaty imposed restrictions. 
Led by de Valera, large and influential elements, however, revived 
the demand for outright independence; and incessant conflict be- 
tween the London and Dublin authorities resolved itself into not 


only economic war but also deadlock on constitutional arrange- 
ments. In time, the Dublin government got a grip upon the situation, 
and slowly the country was pulled back from the brink of ruin; by 
1925, the new regime could be regarded as definitely on its feet. 
Constitutional discussion continued, nevertheless, at fever heat, and 
in 1932 de Valera and his republican-minded Fianna Fail party cap- 
tured control of the lower house of parliament. Then followed, amid 
ceaseless contention, and by unilateral action of the Dublin parlia- 
ment, a series of measures frankly designed to lead toward an inde- 
pendent republic — abrogation of the oath of allegiance to the Brit- 
ish crown, abolishment of the right of the governor-general to hold 
up legislation by refusing his assent, termination of the right of appeal 
from the Free State supreme court to the judicial committee of the 
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privy council; and, significantly, the authority of the Free State to 
take ail of these steps was upheld by the privy council itself in 
1935,^ on the ground that the Statute of Westminster of 193 1 - had 
superseded the act of 1922 in which the British Parliament had given 
its assent to the newly framed Free State constitution. Although 
leaving open the question (controversial to this day) of whether 
Southern Ireland was free to throw off obligations imposed by the 
Anglo-Irish treaty of 1921, e.g., that of allowing her harbors to be 
used as naval bases by the British fleet, the purport of the decision 
was clearly that she was entitled independently to make any changes 
in her constitutional arrangements that she desired.® 

With ardent separatists in the saddle, it was to be 
THE CONSTITUTION expected that full advantage would be taken of 
OF EIRE (1937) the newly conceded authority. Reaffirming that 
the only possibility of cordial relations between Ireland and Great 
Britain lay in frank acceptance of full liberty for a reunited Irish 
nation, de Valera came forward in May, 1937, with a new con- 
stitution calculated to achieve the desired end; and although the 
popular vote on it (685,105 in favor to 526,945 against) revealed 
more division of opinion than had been thought to exist, the instru- 
ment was duly put into effect on December 29.^ Neither from 
the constitution itself nor from the discussion of it which has gone 
on vigorously since it was adopted can one obtain a clear and 
conclusive idea of the position into which the former Free State 
now emerged. In one of its articles, the document declares “Eire” 
(in English, Ireland) “a sovereign, independent, democratic state.” 
Elsewhere, however, it implies that the country’s association with 
the British Commonwealth of Nations is not for the present to be 
terminated. Further confusion arises from the instrument’s un- 
equivocal assertion that “the national territory consists of the 
whole island of Ireland”; whereas not only does Northern Ireland 
continue separate as before, but no attempt to extend the new 
constitution over it has been made. The facts of the situation 
would seem to be these: (i) for as long as may be deemed expedi- 
ent, Eire will retain some organic connection with the British 

^ In Moore v. Attorney-General for the Irish Free State. 

" See p. 386 below. 

“ On die Free State and its constitutional system, see F. A. Ogg, English Govern- 
ment and Politics (2nd ed.), Chap, xxxi, and for fuller treatment, L. Kohn, The 
Constitntion of the Irish Free State (London, 1932), and N. Mansergh, The Irish 
Free State; Its Government and Politics (London, 1934). 

^ For the text, see [Bridsh] Foreign Office, The Constitutions of All Countries 
(London, 1938), I, 188-221; also Internat. Conciliation, No. 343 (Oct., 1938). 
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Commonwealth; ^ (2) the terms of this connection, and the future 
continuation or abandonment of it, are matters for Eire to decide 
entirely for herself; (3) for the present, the clause defining the 
national territory as consisting of the entire island expresses an 
aspiration rather than a fact; but (4) the objective toward which 
all effort will be directed is a united island, and a nation which 
will have no hesitation about calling itself a republic. Extremists 
wanted a republic proclaimed in the 1937 fundamental law; but 
de Valera’s view prevailed that such a course would make more 
difficult the winning over of the six northern counties; arid, in any 
case, it was manifest that the term “republic” could be brought 
into use later without need for changing the constitution in any 
other respect. Under the new constitutional set-up, plenty of 
thorny questions remain for discussion between the governments 
at Dublin and London. But the fact that the constitution itself 
was not challenged by the British government may be taken to 
indicate that the Irish people have quite definitely become the 
arbiters of their own destiny. Only for the protection of North- 
ern Ireland will Great Britain ever again be likely to consider 
resorting to armed force in the island. So far have matters pro- 
gressed since Prime Minister Lloyd George, as late as 1922, was 
heard freely threatening, on the Irish question, “immediate and 
terrible war! ” - 


SOME FEATURES OF 
THE GOVERNMENTAL 
SYSTEM 


The governmental system of Eire under the con- 
stitution of 1937 must be outlined very briefly. 
The focal authority is, as would be expected, an 
elective parliament; and, notwithstanding that a 
senate which had been the subject of much experimentation under 
the Free State, was discarded altogether in 1936, the new parlia- 
ment reverts to the bicameral form. A House of Representatives 
(Dail Eireann) numbering (in 1938) 138 members is elected on 
lines similar to those prevailing in England, except that propor- 
tional representation is employed and there is no plural voting. 
A Senate (Seanad Eireann) of 60 members is made up according 
to a somewhat complicated formula, with the larger part (43 mem- 
bers) chosen under proportional representation, by an electoral 
college (consisting of the Dail and seven representatives from each 
of the county councils) from five panels of candidates nominated by 


’ Legally, ir would appear, such a connection — ^in some form — must continue so 
long as the Anglo-Irish treaty of 1921 stands; for that bilateral instrument provides 
specifically that Southern Ireland shall remain “within the community of nations 
forming the British Commonwealth of Nations.” 

" Cf, H. Harrison, Ireland and the British Empire (London, 1937). 
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agricultural, industrial, labor, and other vocational interests,^ afford- 
ing, therefore, an interesting example of functional representation. 
On the executive side, there is no longer, of course, a governor- 
general representing the king, but instead a president elected by 
' direct vote of the people for a term of seven years — ^which is also 
the term of members of Parliament except when cut short by a dis- 
solution.^ The form of government is parliamentary, rather than 
presidential; and although critics of the constitution allege that the 
way was left open for the titular chief executive to become “a 
tyrant,” nearly all of the powers assigned to him are his only nomi- 
nally, being in fact exercised solely on advice received from, the 
prime minister. Technically, the office of prime minister is new. 
Practically, however, it differs but little from that of president of the 
council under the Free State constitution; and in 1937 de Valera 
simply stepped quietly from one post to the other. Of ministers, 
there may be, under the constitution, from seven to fifteen; and, 
headed by the prime minister, they form a cabinet which, speaking 
broadly, functions like the cabinet at London, and under the same 
sort of responsibility to the lower chamber. Appointed by the 
national president on nomination of the Dail, the prime minister 
must, be a member of that body, as must also the minister of finance 
and indeed all others, except that as many as two may be senators. 


ARRANGEMENTS 
FOR LEGISLATION 


As in Britain, the lower house has supreme con- 
trol over finance; money bills must be presented 
to it first; and although the Senate must be given 


2 1 days in which to consider such measures, they are deemed to have 
passed both chambers at the end of the period, even though the upper 
branch may not have acted upon them at all or may have proposed 
amendments not acceptable to the Dail. Non-financial measures, 
too, can be placed on the statute-book without senatorial approval; 
for if, after a measure of the sort (having passed the Dail) is sent to 
the other house for a “stated period” of 90 days, it is there neither 
passed nor rejected, the Dail may, within 180 days, by resolution 
complete the process of making it law. At best, the Senate can do 
no more than delay an ordinary bill for a period of three months, 
provided the Dail cares to take prompt action after the lapse of the 
“stated period”; indeed, the stated period may itself be shortened in 
respect to a particular bill if the president joins with the Dail in 


^ Eleven of the remaining senators are named by the prime minister and three 
are chosen by the graduates of each of the two universities. 

' The first president elected (in May, 1938) was the 77-year-old Dr. Douglas 
Hyde, long a professor of Gaelic at University College, Dublin. 
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declaring an emergency. As under cabinet systems generally, there 
is no executive veto. In two situations, however, the president may 
withhold promulgation of a measure: (i) except in the case of 
money bills, “urgent” bills, and bills to amend the constitution,^ any 
bill whose constitutionality is in doubt may be referred to the 
supreme court for an opinion (to be rendered within 30 days), and 
will not be promulgated at all if the verdict is unfavorable; and (2) 
any bill (with the same exceptions) which has been passed only by 
virtue of the Bail’s deciding power in cases of dispute between the 
houses may be submitted to a popular referendum if a majority of 
the Senate and not less than one-third of the members of the Bail 
join in so requesting; and the measure will be promulgated only if 
the people approve it — or, as an alternative, if, after dissolution, a 
new Bail also passes it." 

NORTHERN IRELAND Still dosely bound to Great Britain, yet endowed 
With home rule— and missing no opportunity to 
proclaim full satisfaction with the arrangement — -Northern Ireland 
is governed under the Government of Ireland Act of 1920, as modi- 
fied chiefly by a supplementary measure of 1922 passed in anticipa- 
tion of the six counties’ decision not to allow themselves to be ab- 
sorbed into the Free State.® In the matter of autonomy, the r^egion 
stands somewhere between the position of Scotland and that of a 
self-governing dominion. It has its own parliament, as Scotland does 
not; but its powers of independent action fall considerably short of 
those that can be exercised at Ottawa or Canberra. Though under 

^ For three years after installation of the first president (1938), the constitution 
may be amended by ordinary statute. Thereafter, a bill for amendment, after pass- 
ing (or being deemed to have passed) the two houses, must be submitted to a popular 
referendum, becoming effective only if favored by a majority of those voting on it. 

■ Provision is made in the constitution for a council of state, with several mem- 
bers serving ex officiis and others by virtue of special appointment. On several mat- 
ters, the president is required to consult this body rather tlian the cabinet; and among 
these are the referring of newly passed bills to the supreme court and to popular 
vote. 

Among further features of the governmental system which can only be mentioned 
here arc (i) the e.xtensive guarantees of civil rights contained in the constitution; 
(2) broad provision for judicial review of legislation, after as well as before statutes 
are put into operation; and (3) appointment and removal by the central government 
of all paid officials of the 27 administrative counties and of boroughs — ^local areas 
which otherwise have governments very similar to those of corresponding' areas in 
Great Britain. i' b 

For fuller accounts of the adoption and characteristics of the new constitutional 
system, see A. W. Bromage, “Constitutional Developments in Saorstat Eireann 
[the Free State] and the Constitution of Eire,” Ayuer. Polk. Sci. Rev., Oct. and Dec., 
various anonymous articles in the Round Table, June, 1937, to Sept., 1938. 
T’; texts of the fundamental laws will be found in [British] Foreign Office, 
The Constitutions of All Countries, I, 5-18. 
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a home rlile regime, representation at Westminster continues (13 
seats). Originally elected under a system of proportional represen- 
tation, the local House of Commons (52 members) has since 1929 
been chosen in single-member constituencies,^ under suffrage and 
other arrangements resembling those in Britain. A Senate consists of 
two ex officio members and 24 other persons elected for eight years 
by the lower house, under a scheme of proportional representation 
with the single transferable vote. If the House passes a non-money 
bill which the Senate rejects, and repasses it in the succeeding ses- 
sion, the governor, as chief executive, may convoke the chambers 
in joint sitting, and thereupon the issue is decided by a majority vote, 
the commoners, of course, having a decided numerical advantage. 
In the case of money bills, the second chamber may reject, but not 
amend. If, however, the House of Commons refuses to acquiesce, a 
joint sitting, which settles the fate of the measure, takes place in the 
same session. All executive power continues to be vested in the king, 
but is exercised by a governor, through a group of responsible min- 
isters constituting a cabinet, on the plan familiar throughout the 
Commonwealth of Nations." 


NATURE OF THE 
BRITISH EMPIRE 


Great Britain and Northern Ireland have a com- 
bined area of 95,000 square miles and a popula- 
tion of approximately 46,500,000. The British 
flag, however, flies over a total of 14,000,000 square miles and a 
population of 500,870,000 — more than a quarter of the habitable 
area, and nearly a quarter of the inhabitants, of the globe. Histori- 
cally, this far-flung congeries of lands and peoples and civilizations 
has been known as the “British Empire,” and in common parlance it 
is still spoken of as such.^ Perhaps there is no better term by which 


^ Except that the four members representing Queen’s University, Belfast, are still 
elected under the proportional plan. 

■ A. Quekett, The Constitution of Northern Ireland: Part I, The Origin and 
Development of the Constitution (Belfast, 1928); Part II, The Government of Ireland 
Act, ipeo, and Subsequent Amendments (Belfast, 1933); and N. Mansergh, The 
Government of Northern Ireland; A Study in Devolution (London, 1936). 

“ The term never received legal definition until within the past few years. A 
statute of 1932 applies it to “His A'lajesty’s dominions outside the United Kingdom,” 
including India, British protectorates, and territories over which a mandate of the 
League of Nations is exercised by the government of either the United Kingdom or 
a dominion. In a more general way, the United Kingdom itself is, of course, to be 
regarded as included. The Empire’s heterogeneity is pictured vividly in A. J. Toyn- 
bee, The Conduct of British Empire Foreign Relations Since the Peace Settlement 
(London, 1928), 3-8; and an admirable account of its lands and peoples will be found 
in C. B. Fawcett, A Political Geography of the British Empire (Boston, 1933). For a 
detailed classification of the constituent areas, see A. B. Keith, The Governments 
of the British Empire (New York, 1935), 18-25. 
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to designate a political structure which, despite all that has hap- 
pened, is still to a certain extent an entity. With the growth, how- 
ever, of self-government, and indeed autonomy, in half a dozen of 
the principal territorial divisions, a situation has arisen such that it 
is most in accord with the facts to view tltc wliole collection of areas 
owing allegiance to the crown as falling into two great categories: 
(i) the United Kingdom and its approximately co-equal associates, 
the self-governing dominions, comprising (along with the United 
Kingdom itself) what is nowadays known as the British Common- 
wealth of Nations, and (2) the non-sclf-govcrning dependencies of 
the United Kingdom. Speaking strictly, only the second of these 
two categories is of the nature of empire; indeed, it is in relation to 
India alone that the sovereign bears the title of emperor. 

Our concern being, for purposes of this book, principally with 
the ways in which the governmental system described in earlier 
chapters is affected by the c.xercise of political control over lands 
across seas, it would, from a certain point of view, be proper to say 
little or nothing about tiic half-dozen great dominions; for over 
them, in these days, very little actual control is exercised. The con- 
stitutional processes by which their autonomy has been achieved, and 
the bases on which it now rests, are, however, of large significance 
for students of English government even in the narrower sense; and 
besides, there arc still a few important connections with both West- 
minster and ^Vhitchall. Accordingly, after commenting briefly on 
the imperial government’s relations vdth the non-self-governing 
areas, we shall bring under rapid survey some salient aspects of the 
Commonwealth. 

From the viev^point of tlieir relations with the 
government at London, the dependencies of the 
United Kingdom fall into three or four main 
types or classes. To becrin with, there are certain 

MOUS AREAS— INDIA ^ i i j ^,1 • 

ones that may be described as scmi-autonomous. 

Malta is a case in point; Ceylon and Southern Rhodesia are others. 
By far the most important, however, is the “dependent empire” of 
India. For a long time, this huge Asiatic domain has been — aside 
from Ireland and Egypt in various periods — the most unsettled po- 
litically of all countries or regions for which the British government 
has assumed responsibility; and even today, despite a new constitu- 
tional system authorized in 1935, future is in doubt. At the outset, 
one encounters the fact that “India” as directly controlled from 
London has never comprised the entire geographical area of that 
name. On the contrary, at least a third of the country has at all times 


CLASSES OF 
^DEPENDENCIES: 

I. SEMI-AUTONO 
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consisted of native states, with autonomous princely governments 
of their own, and affiliated with the United Kingdom only as volun- 
tary protectorates; and these protected states — more than 500 in 
number, and containing a fifth of the country’s population — are 
scattered throughout the peninsula, as if large islands surrounded by 
a sea of British power. “British India,” in the narrower sense, has 
consisted of the irregular and often non-contiguous sections of the 
country — altogether about two-thirds of the whole — not included 
in any one of these states. Direct control by the British crown was 
extended to the dependency, as thus defined, in 1858. Thenceforth, 
for more than half a century, the government was carried on by a 
viceroy appointed by the crown, assisted by an all-English executive 
council and a mixed English-Indian legislative council, with directive 
authority in a secretary of state for India and a Council for India at 
London. 

Rising demand for self-government was to some extent met in a 
Government of India Act of 1919, although extensive reconstruction 
of the internal government of the country was matched by but little 
change in the agencies or amount of British control; and vigorous 
agitation for larger freedom was kept up until, in 1935, Parliament 
passed one of the lengthiest and most complicated measures on 
record, further modifying the scheme of government and cautiously 
bestowing some measure of autonomy, although stopping short of 
the coveted dominion status. It is not proposed to attempt descrip- 
tion of the new system here; nothing less than a chapter or two would 
suffice for the purpose. But it may be noted (i) that the scheme 
contemplates a wholly new all-India federation, composed of the 
1 1 provinces of the historic British India, together with as many of 
the protected states as will join; ^ (2) that the professed object is the 
“gradual development” of self-government and “progressive realiza- 
tion” of responsible government; (3) that a bicameral parliament, 
consisting of a Council of State and a House of Assembly, is con- 
tinued, with power to legislate for the whole or any part of British 
India or for any federated state; (4) that the chief executive is a 
governor-general, appointed and in part instructed from London, 
advised by ministers whom he selects, and empowered in many im- 
portant matters to override both the ministers and the legislative 
body; (5) that responsible cabinet government is envisaged for the 
federation, although as yet hedged about with many weighty limita- 
tions; (6) that the provinces, with elaborately defined powers, 

^ This federal arrangement to become effective only after states entitled to at least 
52 of the 104 seats in the Council of State (and containing at least half of the popula- 
tion of the states) shall have adhered. 
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are given stronger assurance of such government; (7) that Brit- 
ish economic interests are safeguarded meticulously; and (8) 
that the new constitution, “heavily weighted against radicalism 
and democracy,” can be amended only from London, whence it 
earned 

Next, there are the so-called crown colonies. 

2. CROWN COLONIES useful than it once was, because 

wide differences of political organization have grown up among the 
dependencies to which it is applied. Speaking broadly, these numer- 
ous colonies are alike in that they have comparatively few inhabitants 
of European descent and are not considered capable of self-govern- 
ment on approved British lines. But, as in the case of Bermuda and 
the Bahamas, they may have an elective lower chamber and an 
appointive upper one; like British Guiana, the Straits Settlements, 
and Kenya, they may have a legislative council consisting of a single 
house, partly elective and partly appointive; like Hongkong and 
British Honduras, they may have a council which is wholly ap- 
pointive; or, like Gibraltar and St. Helena, they may have no legis- 
lative body at all. There is a tendency for such colonies to rise in 
the scale; but progress is slow, and military or naval considerations 
frequently play as important a part as anything else in determining 
the status assigned them.® 

3. PROTECTORATES ^hen there are the protectorates, which, al- 

though included in the Empire under the recent 
official definition cited above, are not, in law, British territory, and 
are subject to British control only in their external relations and (at 
least so the theory goes) in their domestic affairs in so far as neces- 
sary to assure due regard for the rights of foreign states. Of protec- 
torates, there formerly were more than at present. V arious develop- 
ing African territories have passed through this stage into something 
else; Egypt, indeed, after existing unwillingly as a protectorate from 

Portions of the Government of India Act of 1935 are reprinted in R. K. Gooch, 
Source Book, 352-365, and a very large part of it in [British] Foreign Office, The 
^nsthiitions of All Countries, I, 243-329. The measure is analyzed clearly in 
H. AIcD. Clokie, The New Constitution for India,” Anier. Polit. Set. Rev., Dec., 
1936, and A. B. Keith, The Govermnents of the British Empire, Chap, xi-, and fuller 
^eatment will be found in J. P. Eddy and F. H. Lawton, India's New Constitution 
^Tondon, 1935), and G. N. Joshi, The New Constitution of India (New York, 1937) • 
The best book on arrangements existing under the act of 1919 is C. P. Ilbert, The 
Govermnent of India (Oxford, 1922), and on the country’s constitutional histor}'' 
j early seventeenth century, A. B. Keith, A Constitutional History of India 
(London, 1936). Cf. W. R. Smith, Nationalisni and Reform in India (New Haven, 

1939)- 

_ = A. B. Keith, The Governments of the British Empire, Chap, vi; C. R. Buxton, 

p 1-^ Gover^ent of Crown Colonies; The Development of Self-Government,” 
Poht. Quar., Oct.-Dec., 1938. 
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1914 until after the World War, was in 1922 proclaimed “an inde- 
pendent sovereign state,” even though independence is considerably 
qualified by the recognition of special interests on the part of the 
British Empire and by the presence of a British military force. Other 
divisions of Africa, notably Northern Rhodesia, Uganda, Nyasa- 
land, Bechuanaland, and Somaliland, still fall in the category of 
protectorates; as do also native principalities in India pending their 
joining the new federation. The status of protectorate is often a 
preliminary to annexation; and in some cases, e.g., Bechuanaland and 
Swaziland, British control over internal affairs is so extensive as to 
leave little room for distinction from colonies.’^ 

The peace arrangements at the close of the 
4. MANDATES ^ -yy another class of territories 

for which, although again not legally parts of the Empire, some 
degree of responsibility is nevertheless assumed, i.e., the mandates. 
Mandates, too, differ among themselves; but the general principle 
underlying them is that the mandatory state shall be answerable for 
the peace, development, and general well-being of the areas assigned 
to it, and shall make periodic reports of its trusteeship to the League 
of Nations. Some mandates associated with British authority — e.g., 
Palestine, Tanganyika, and British Togoland — are under the direct 
control of the London government, the administration of their 
affairs being one of the newer tasks of the Colonial OflSice. Others 
are allocated to certain of the dominions, e.g., former German South- 
west Africa to the Union of South Africa and former German New 
Guinea to Australia." 

In differing degree, but to a large extent in all 
cases, the dependencies are governed from Lon- 
don, or at all events by authorities sent out from 
that quarter. Where there are local legislatures, 
there is, of course, a certain amount of locally enacted legislation, 
subject to veto by the governor or disallowance from London. Most 
legislation for the crown colonies comes, however, from the imperial 
capital. Some of it is enacted by Parliament, usually on subjects of 
broad importance throughout the Empire as a whole. Most of it, 
however, tak-es the form of orders-in-council, applying either gen- 
erally or to particular colonies as designated.^ Executive and admin- 

^ A. B. Keith, op. cit., Chap. viii. 

■ A. B. Keith, op. cit., Chap. x. For the sake of completeness, it should be men- 
tioned that Great Britain shares the rulersliip of a few areas with some other state. 
The most notable example is the Egyptian Sudan, which since 1899 has been under 
the condominium of Britain and Egypt. 

® The power of making law for the crown colonies is, it will be recalled, a sur- 
viving feature of the royal prerogative. 


IMPERIAL CONTROL 
OVER THE 
DEPENDENCIES 
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istrative authorities range from the king and cabinet through certain 
of the ministries or executive departments to the governor and his 
subordinates in the individual colony. It is hardly necessary to say 
that the sovereign, although considered an indispensable symbol of 
imperial unity, has personally no more to do with colonial affairs 
than with War Office matters or finance. The cabinet, naturally, 
has much to do with them, especially as to larger lines of policy. 
And of course two of the departments — the Colonial Office and the 
India Office — give all of their time and attention to the affairs of the 
domains within their respective jurisdictions. Judicial establishments 
are created and regulated by imperial law, judges being recruited 
almost entirely from the governing country. From all dependencies, 
appeals can be carried to the judicial committee of the privy council 
in London — an agency which, in the absence of any single system of 
law or of law courts throughout the Empire as a whole, nevertheless 
(through the advice which it gives to the crown on the disposition of 
appealed cases) is able to preserve some common standards of juris- 
prudence.^ 


RISE OF THE 


Seventy-five years ago, many Englishmen be- 

Coloffies WCte of doubtfuI 
OF nations” value, but that such overseas dependencies as 

Canada and the Australian settlements would 
grow to nationhood and then fall away from the mother country. 
As the nineteenth century entered its closing decades, however, a 
different attitude developed. Various writers, notably Sir John 
Seeley, expounded the history of the Empire in a fashion to stir 
pride in the past and ambition for the future." Simultaneously, the 
growth of nationalism and militarism in Continental Europe led the 

The judicial committee as it now stands dates from 1833. It includes the Lord 
Chancellor and any former incumbents of his office, the seven lords of appeal in 
ordinary, the Lord President of the Council, and other privy councillors who hold 
(or have held) high judicial office, among them varying numbers of judicial per- 
sonages connected with overseas superior courts. Addressed formally to the crown, 
appeals arc heard, and recommendations as to the disposition of them are made, 
by the committee (actually in each instance by a panel of five members); and the 
Svient against which an appeal is brought is sustained or reversed by tl\e crown 
in accordance with the recommendation made. Without being such in form (since 
It IS not technically a court, but only an advisory body), the judicial committee 
serves as a supreme tribunal for all British and British-controlled jurisdictions for 
which that funenon IS not performed by the House of Lords. See p. 339 above, 
or. A. Ogg English Government and Politics (2nd ed.), 758_762; A. B. Keith, 
Constitutional Law of the British Dominions^ 265-277. 

P Seeley’s T/ae Expansion of England, published in 1883. Cf. 

R. Muir, The Expansion of Europe (Boston, 1917), Chaps, vii-viii. 



COMMONWEALTH OF NATIONS 385 


British government to put a new value on the colonies as sources of 
supplies and as potential allies. Already some of the areas were far 
advanced in self-government, and nothing was more certain than 
that as time went on there would be further development in that 
direction. This, however, from the new viewpoint, did not neces- 
sarily imply independence; it need involve nothing more than pro- 
gressive readjustment of the relations between colonies and mother 
country, while all remained under a common flag and loyal to a 
common crown. For reasons both of sentiment and of interest, the 


colonies reciprocated; and from about 1870 much effort was de- 
voted, on both sides, to finding some fornTof organization that would 
reconcile a large measure of autonomy on the part of the colonial 
governments with a considerable degree of unity in imperial affairs. 
The principal practical problems were as to ( i ) where to draw the 
line between matters to be regarded as colonial and those to be re- 
garded as imperial, and (2) how to draw it, i.e., whether in a hard 
and fast manner by constitutional stipulations or loosely and flexibly 
on a basis of voluntary cooperation and agreement; and proposals 
ranged all the way from mere preferential trade agreements to the 
admission of the colonies to a direct share in some sort of super- 
government centering at London. As early as 1887, the subject was 
taken up at an imperial conference attended by 'prime ministers and 
other representatives of the British and colonial governments. Other 
such meetings were held in 1897, 1902, and 1907; and on the last 
of these occasions a permanenf advisory and consultative organiza- 
tion was brought into existence, with a view to a meeting every 


four years. 

CONTRIBUTION OF 
IMPERIAL CON- 
FERENCES 


It is in successive imperial conferences, particu- 
larly the more recent ones, that the unique rela- 
tionships of the United Kingdom and its co-equal 
associates in the Commonwealth of Natimis have 


mainly been workedTiit. Some progress had been made before the 
World War. But it was the free and generous assistance given the 
mother country by the colonies in that great time of need that finally 
clinched their claims not only to a more direct voice in the conduct 
of Empire foreign affairs, but to further freedom in the management 
of their own relations with foreign states, and to a clearer recogni- 
tion of their domestic autonomy. The Conference of 1921 agreed 
that events during the war years had completely established the right 
of the self-governing colonies to be considered co-equals with the 
mother country in foreign affairs. That of 1923 took steps, in rela- 
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tion to treaty-making, to make this right effective. That of lyjjS, 
v^as signalized by the preparation of a memorable document, known 
■ as the Balfour report,^ in which the self-governing areas under the 
British flag (including the United Kingdom itself) were described 
as “autonomous communities within the British Empire, equal in 
status7in no way subordinate one to another in any aspect of fHeir 
domestic or external affairs, though united by a common allegiance 
to file crown, and freely associated as members of the British Com- 
monwealth of Nations”; and the report went on to apply the for- 
mula by suggesting essential steps — some of them requiring the repeal 
or amendment of existing statutes — by which the declared equality 
might be reconciled with the bed-rock principle of imperial unity. 

Finally, an imperial conference of 1930, adopt- 
THE STATUTE OF rccommendations made by a preliminary 

' \ conference in the previous year, cleared the way 

for the enactment by Parliament in 1931 of a 
momentous measure, the Statute of Westminster, establishing as law 
many fundamental regulations concerning the status of the domin- 
ions — in domestic, imperial, and foreign affairs — previously resting 
only on convention. In the nature of the case, the whole matter has 
been one of almost infinite complexity and difficulty, and even now 
many highly important problems remain unsolved. In the following 
pages, however, the situation as at present existing will be described 
as clearly as may be on the basis of the Westminster statute.^ 

Of all the self-governing areas associated with the 
THE DOMINIONS AND United Kingdom in the Commonwealth, only 

two — Canada and New Zealand — are by his- 


THEIR GOVERNMENTS 


^ See Summary of Proceedmgs of the l7?iperial Co77fereuce of 1^26. Cmd. 2768 
(1926). 

“ The developing relations of the self-governing colonies with the United King- 
dom to the period of the World AA^ar are fully and clearly described in H. D. Hall, 
The British Co7ti7Uon’wealtb of Natio7JS (London, 1920). The subject is brought 
down to 1931 in W. Y. Elliott, The New British E7Upire (New York, 1932), and 
still farther in R. A. Mackay, “Changes in the Legal Structure of the British Com- 
monwealth of Nations,” Intemat. Conciliatio7i, No. 272 (Sept., 1932), and K, C, 
Wheare, The Statute of WesttJimster (London, 1933). See also G. E. Palmer, C011- 
sultatio7i mid Cooperation m the British Cotmnonwealth (Oxford, 1934); R. M. 
Dawson, The Developtnent of Dotninion Status, ipoo~ip36 (London, 1937) ; J. Stoye, 
The British Empire; Its Structure and Its Problems (London, 1936); and W. I. Jen- 
nings, “The Constitution of the British Commonwealth,” Polk. Quar., Oct.-Dec., 
1938. For numerous pertinent documents, including the Statute of Westminster, see 
A. B. Keith, Speeches mid Documents on the British Dominions, ipiS~ip^i (Lon- 
don, 1932); E. Salant, Constitutional Laws of the British Etiipire (London, 1934); 
and I. Jennings and C. M. Young, Constitutional Laws of the British Empire 
(London, 1938). The Statute of Westminster will be found in R. K. Gooch, Source 
Book, 399-441. 
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torical designation “dominions.” ^ Four others, however, were 
termed such in the Statute of Westminster and other recent 
documents, and accordingly there were, until recently, six in all — 
two (Canada and Newfoundland) in North America; three (Aus- 
tralia, New Zealand, and South Africa) in the southern hemisphere; 
and one (the Irish Free State) at Britain’s own door. At the present 
time, the number is, instead, four, for the reason ( i ) that, following 
an investigation by a royal commission into its weakened financial 
condition, Newfoundland in 1934 voluntarily relinquished self- 
government and dominion status and permitted the management of 
its affairs to be turned over to a group of civil service experts ap- 
pointed by the British crown,- and (2) that, as pointed out above, 
the former Irish Free State has, as “Eire,” attained such a degree of 
independence that it cannot properly be regarded any longer as a 
dominion. On the other hand, Southern Rhodesia is now not very 
far short of dominion status; a new dominion of East Africa appears 
to be in the making; and the Labor party would give dominion rank- 
ing to India. Of the existing dominions, all have been peopled pre- 
dominantly by English-speaking folk; all, too, are far advanced in 
the art of self-government. Among their governments, the student 
of comparative politics can find plenty of interesting and significant 
differences; yet, for purposes of a bird’s-eye view, all are pretty 
much of a pattern. In every case, there is a written constitution,' 
drawn up and adopted locally, although originally effective only by 
virtue of having been enacted by the British Parliament in the form 
of a statute. The youngest member of the group — South Africa — ^is, 
under terms of the Statute of Westminster, free to amend its con- 
stitution independently; in the case of Canada, every amendment, 
and in that of Australia every one altering the relations between the 
states and the federal government, must be enacted in the form of a 
statute at London — normally, in pursuance of request made by the 
government of the dominion concerned.^ In every dominion, the ^ 
crown is represented by a governor or governor-general, who since 

' The title “dominion” owes its origin to the Conference of 1907, which adopted 
it as a device for distinguishing from the dependent empire the areas enjoying 
responsible government. 

- This is the only instance in which a dominion has been demoted, even tempo- 
rarily, to the level of a mere dependency. See R. A. MacKay, “Newfoundland 
Reverts to the Status of a Colony,” Amer. Folit. Sci. Rev., Oct., 1934. With their 
affairs in an improved condition, the people of the island are now beginning to 
ask for a restoration of their former status. 

^ These two dominions have federal systems of government, and the ultimate 
check from London upon amendments is designed for the protection of the 
provinces or states. 
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the Imperial Conference of 1930 bears precisely the same legal rela- 
tions to the dominion government that the king himself sustains with 
the British government. In every case, the cabinet system exists and 
operates on lines substantially like those prevailing at London, In 
every case, too, there is a bicameral parliament. The second cham- 
ber is made up variously — by appointment (Canada), by popular 
election (Australia), by election by provincial legislatures (South 
Africa) — but the lower house is in all instances chosen in substan- 
tially the fashion that a person familiar with English political usage 
would expect. One rather fundamental difference of form appears. 
Some of the dominions have unitary governments, some federal. 
New Zealand shows no trace of federalism; South Africa, although 
created by uniting separate political areas, has a government that 
does not quite qualify as federal; Canada and Australia, likewise 
built up from separate colonial areas or units, are definitely fed- 
eral. Students of the workings and problems of federal institutions 
find the last-mentioned countries almost as fruitful fields of observa- 
tion as is the United States.^ 

How far the dominions have of late travelled on 
DOMINION the road toward complete autonomy will be ap- 

AUTONOiMY: parent if we observe their present position with 

I. AS TO LEGISLATION Tcspect to (i) iaw-maldng, (2) executive author- 
ity, (3) judicial appeals, and (4) international 
relations. As the self-governing colonies developed, the amount of 
legislation enacted locally naturally increased, while the British Par- 
liament, although legally competent to make any and all laws for 
any and all parts of the Empire, gradually fell back, so far as .the 
dominions were concerned, upon a policy of legislating only on 
matters on which the dominions were not themselves competent to 
legislate (because, for example, extending beyond dominion bound- 
aries) or matters of Empire importance, e.g., nationality, extradition, 
and merchant shipping, which by their nature called for regulation 

^ The monumental work on the dominion governments is A. B. Keith, Respon- 
sible Government in the Dominions, z vols. (znd cd., O.vford, 1928), but later 
treatises, and more easily used, arc the same author’s Constitutional Law of the 
British Dominions (London, 1933), Chaps, v-xx, and The Dominions as Sovereign 
States; Their Constitutions and Governments (London, 1938). A still briefer ac- 
count by the same author will be found in his The Governments of the British 
Empire, Chap. iv. Lord Bryce, Modern Democracies (New York, 1921), I, deals 
illuminatingly with Canada in Chaps, xxxiii-xxxvii and with Australia and New 
Zealand in Chaps, xlvi-lvii. All of the pertinent constitutional texts will be found in 
[British] Foreign Office, The Constitutions of All Countries, I (London, 1938). 
Great Britain may herself be without a systematic written constitution, but the 
written constitutions in force in various parts of the Empire fill the whole of the 
volume cited (678 pages). 
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on uniform lines. There still are, and will continue to be, a good 
many lau^s, made at Westminster, which, in whole or in part, apply 
in the dominions as in other portions of the British realm. But the 
circumstances under which such legislation will in future be enacted 
have of late been profoundly altered. For some time it had been 
an accepted convention, not only that laws made at Westminster 
should in no case be regarded as applying to the dominions unless I 
their texts so stipulated, but also that legislation affecting the do- 
minions ought to be passed only after consultation with the variousv 
dominion governments. Under terms of the Statute of Westminster,! 
no act of the British Parliament passed after the taking effect of that 
measure is to be construed as extending to any dominion unless the 
act itself expressly declares that the given dominion “has requested 
and consented to” the enactment thereof.^ Furthermore, by the same 
statute, all dominion parliaments are empowered to repeal or amend 
any British act (or any rule, order, or regulation made under such ,, 
act) in so far as it has been part of the law of the dominion. And i 
the Westminster statute itself declared certain existing laws, or parts 
of laws, thenceforth inapplicable in the dominions generally. 

The other side of the matter relates to legislation which the do- 
minions themselves enact; and here the changes under the Statute of 
Westminster are at least equally significant. Formerly, every bill 
passed in any dominion required the assent of the crown, given nor- 
mally through the governor or governor-general in the dominion, 
under responsibility to the British “government,” f.e., the cabinet at 
London; and measures might be (although they infrequently were) 
vetoed by that official, acting on his own judgment or under instruc- 
tions. Bills sometimes, however, were “reserved,” i.e., sent to London 
for final decision — except in the cases of Canada and the Irish Free 
State. And any bills — except again in the case of the Free State — 
might be disallowed from that quarter. To be sure, the wishes of the 
dominion parliaments were, in later times, rarely thwarted in any 
of these ways. But the power was always there. Nowadays, how- 
ever, the situation is different in two important respects. In the first 
place, although in his capacity of representative of the king (no 
longer of the British “government”) the governor-general still for- 
mally assents to all dominion legislation, he would no more think 
of interposing a veto than would his counterpart in Buckingham | 
Palace, and the device of reservation has virtually disappeared. In| 
the second place, whereas formerly inconsistency of a dominion! 

’ South Africa has, indeed, gone farther by enacting in 1934 that no measure 
passed at Westminster after December ii, 1931, shall be deemed to extend to the 
Union unless so extended by an act of the Union parliament. 
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statute with British common or statutory law wns the usual ground 
for veto or disallowance, under the Statute of Westminster no law 
or provision of any law made by a dominion parliament after the 
taking effect of that act may be held void or inoperative on the 
ground that it is “repugnant to the law of England, or to the pro- 
visions of any existing or future act of the Parliament of the United 
Kingdom, or to any order, rule, or regulation made under any such 
act”; and this practically puts an end to the theory, to say nothing 
of the actual practice, of disallowance. So far as the making of their 
o\\m laws is concerned, the dominions are now, therefore, absolutely 
free. If laws made at Westminster after 1931 are to apply to any 
one of them, the dominion must have “requested” that they do so; 
and even at that, it is at all times at liberty to repeal or amend such 
laws (except only the Statute of \Vestminster itself) in so far as 
applicable within its own boundaries. Under these arrangements, 
considerable diversity of law is likely to arise, entailing problems 
with which the future will have to deal.’ 

On the executive side, one finds interc.stingly rc- 
2. AS ro EXECurn E fleeted that dualism resulting in Britain itself 
AUTHORn\ ^ responsible cabinet alongside a 

previously powerful king. Until 1930. the governor-general, while 
regarded as the personal representative of the sovereign, was an ap- 
pointee of the British “government,” ;,e,, tlie cabinet, and chief ad- 
mini.strative agent of that authority in the dominion. By a decision 
of the Imperial Conference of the year mentioned, however, this 
official was relegated to a merely nominal headship, precisely analo- 
gous to that of the king in the British system; and nowadays he is 
appointed and removed by the king directly — on the advice of his 
ministers, to be sure, but the ministers of the dovnnion, not the British 
ministers. This development left the British cabinet without the 
customary agent in the dominion through whom to deal. But already 
it was not unusual for correspondence to pass directly between the 
British prime minister and the corresponding authority in the do- 
minion, and nowadays this is the procedure — except that on all but 
the most important matters the channel of communication is rather 
between the Secretary of State for Dominion Affairs at Whitehall 
and the respective dominion ministers for external affairs. In addi- 
tion, the dominions are generally represented by high commissioners 
in London, and since 1928 British high commissioners have been 
stationed in some of the dominion capitals. The formal, nominal line 

' On the general subject of imperial control over legislation, see A. B. Keith, The 
Constitutional Law of the British Doviiniovs, Cliap. ii. 
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of control runs, therefore, from Buckingham Palace by way of the 
governor-general’s mansion in the dominion capital to the dominion 
cabinet room; the line of actual control — so far as there is control 
at all — runs, however, from Downing Street straight to the same 
terminus.^ 


3. AS TO JUDICIAL 
APPEALS 


Turning to the domain of justice, one finds the 
dominions equipped with courts and procedures, 
which, although strongly reflecting English 
precedent, are to a very great degree independent; dominion judges, 
too, are almost invariably dominion men. The only external check 
upon the courts is the judicial committee of the privy council, to| 
which, under varying conditions, appeals may be carried from the 
highest court of every dominion.- It is not surprising that as auton- 
omy grew, dominion sentiment developed in favor of curtailing or 
entirely discontinuing such appeals. The highest dominion courts, 
it was argued, were entirely capable of exercising final jurisdiction; 
appeal to London threw powers of final determination into the hands 
of a body which in principle was English and alien, and likely to be 
insufficiently conversant with dominion conditions; ® such appeals, 
further ran the argument, were expensive, thereby placing poorer 
litigants at a disadvantage. As early as 1 888, Canada sought to cut 
off appeals in criminal cases, but was not permitted to do so. Aus- 
tralia, in 1 900, presented for approval at London a constitution 
making no provision for appeal, but was required to allow one to be 
inserted. South Africa’s constitution of ^qp^started off by forbid- 
ding appeals from the decisions of the dominion supreme court, but 
ended by permitting them from that tribunal’s appellate division. 

If the truth be told, the matter is at present surrounded with a 
good deal of uncertainty. The Balfour report recommended that 
a uniform set of regulations be agreed upon, but no progress toward 
that end has as yet been made; even the Statute of Westminster goes 
no farther (though this is significant) than to put in legal form the ff 
right of each dominion to choose its own final court of appeal. In|! 


^ H. V. Evatc, The King and His Dominion Governors (O.xford, 1936) contains 
a full treatment of the status and powers of the governors. 

- Sometimes in pursuance of recognized right, when certain conditions exist (e.g., 
when values to a given amount are in dispute) ; sometimes by leave of the dominion 
court, when in its opinion the question involved ought to be submitted to the king- 
in-council; sometimes by special permission received from the judicial committee 
itself. 

“ The dominions can be, and in fact are, represented in the membership of the 
judicial committee (until 1928, by a maximum of seven; nowadays without limit, 
although at present only about 10 persons are actually eligible). Few such repre- 
sentatives, however, are in London at any given time, and no salaries are provided 
for sendee there. 
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Canada, it is legally possible for appeals to be carried to London in 
all cases; in Australia and South Africa, the right of appeal is re- 
stricted in varying degrees by constitutional provisions; in the case 
of the former Irish Free State (present Eire), appeals were so fre- 
quently rendered meaningless by nullifying legislation (passed either 
in anticipation or in consequence of a judgment), or by sheer dis- 
regard of their results by the Dublin authorities, that even before 
the Irish parliament unilaterally terminated the right of appeal, the 
judicial committee adopted the policy of refusing to stultify itself 
by hearing appeals from that quarter at all. Meanwhile, appeals from 
some of the dominions, particularly Canada, are fairly numerous; 
and although it is to be presumed that the Irish precedent establishes 
a right of any dominion, under the Statute of Westminster, to cut 
off all appeals, much can be said for continuance of the practice, 
especially in respect to cases turning on questions affecting religion, 
^language, or race, and on constitutional issues between federal and 
' state governments.^ 

Up to a point, the Empire, including the domin- 

4. AS TO INTERNA- jg ^ sinffle State, in both municipal and in- 

TioNAL relations: ^ 1 -ri „ • 1 • 

ternational law. lhat point, however, is soon 

reached, and beyond it the self-governing areas are substantially 
free and independent nations. The ofRcial name for the group is 
now, as we have seen, British Commonwealth of Nations. From this 
general fact arise several notable features of the dominions’ position 
internationally — a position, be it observed, which is practically the 
same for all members of the group. In foreign affairs as in defense, 
said the Imperial Conference of 1926, “the major share of responsi- 
bility rests now, and must for some time continue to rest, with His 
Majesty’s Government in Great Britain.” Even then it was recog- 
nized, however, that all of the dominions were engaged to some 
extent — some to a considerable extent — in the conduct of foreign 
relations; and in later years their role in this respect has been ex- 
tended quite a bit further. To begin with, as mat- 
ters now stand, all are free to accredit their own 
ministers to foreign governments (also to send 
consuls), and to receive ministers accredited in turn by such gov- 
ernments. The Irish Free State set the pace in 1924 by accrediting 
an envoy extraordinary and minister plenipotentiary to the United 


A. SENDING AND RE' 
CEIVING MINISTERS 


^ A. B. Keith, The Governments of the British Empire, 56-64, and Constimtional 
Law of the British dominions, 265-281; and for fuller treatment, N. Benttvich, 
The Practice of the Privy Conncil in Jtidicial Matters (3rd ed., London, 1937), and 
H. Hughes, National Sovereignty and Judicial Autonomy in the British Common- 
wealth of Natio 77 s (London, 1933). 
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States, receiving on its part a minister from this country. Australia 
and New Zealand (also Newfoundland while yet a dominion) have 
not as yet chosen to be represented in this way, but Canada and South 
Africa have accredited ministers to a few countries with which, their 
relations are most extensive. In all cases, the envoy from the domin- 
ion, accredited by the governor-general, is the ordinary channel of 
communication on affairs relating solely to his own country, while 
matters of general imperial concern, or affecting other members of V 
the Commonwealth, continue to be handled by the minister or am- ^ 
bassador of the United Kingdom. 

In the next place, the dominions are empowered 

B. MAKING TREATIES ^ 1 4 C. J . . 

to conclude treaties— under certain limitations. 
Treaties are ordinarily supposed to be made only by sovereign and 
independent states. As early as ^923, however, Canada not only set 
up a claim to separate treaty-mating authority, but actually con- 
cluded a halibut-fisheries treaty with the United States, which, as 
being of concern only to the two American neighbors, was signed 
only by a Canadian, and not a British, representative.^ With this 
precedent established, the Imperial Conference of 1923 laid down 
the general principle that treaties, whether commercial or political,), 
might be negotiated, signed, and ratified separately by any dominion! 
government,- provided that no other part of the Empire was affected ’ 
and that any other government in the Empire likely to be interested 
was consulted; and this remains the rule today. In i£^.the impor- 
tant additional principle was agreed to that no dominion may be 
bound by any treaty not signed by delegates empowered to act 
for it.^ 


The fact that a community of British subjects 
c. PARTICIPATING IN ^annot be at peace with a foreign country with 

°r(»Twar'^^^ which Great Britain is at war, or at war with a 
country with which Great Britain is at peace, 
suggests a considerable degree of surviving unity in international 
affairs. Even here, however, limits are soon reached, because since 
1926 it has been expressly conceded that there is both an “active” 
aind a “passive” belligerency, and that while it remains true that when 
Great Britain is at Avar all regions under the British flag are at least 
passively belligerent, a dominion is the sole judge of the nature and 


^ For the documents, see A. L. Lowell and H. D. Hall, The British Covnnon- 
wealth of Nations (Boston, 1917), 639-645. Another instance of the same thing 
was the Great Lakes-St. Lawrence Deep Waterway Treaty signed at AVashington 
on July 18, 1932 (although not yet ratified by the United States). 

“ Always, however, in the name of “His Britannic Majesty.” 

“ R. B. Stewart, “Treaty-Making Procedure in the British Dominions,” Amer. 
Jour, of Intemat. Law, July, 1938. 
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belligerent as well. The distinction between active and passive bel- 
ligerency is a convenient means of reconciling imperial unity with 
dominion autonomy — at all events on paper — and one can imagine 
circumstances, e.g., abstention by Canada from a war between Great 
Britain and Afghanistan, under which it might be applied in practice 
without causing ill feeling. In a war of large proportions, however, 
there could hardly fail to be resentment toward any member of the 
Commonwealth undertaking to remain aloof. 

To the particularistic arrangements thus outlined 
D. MEMBERSHIP IN nrius|- added the further significant fact that all 
THE LEAGUE OF dominions (and, indeed, India as well) 

NATIONS have independent membership in the League of 

Nations. Most of them were represented separately in the Paris 
Peace Conference of 1919, where, with full assent of the British gov- 
ernment, they decided to insist upon League membership in their 
own right-, and although provocative of misgivings in non-British 
circles, including the United States, their claim could not be denied.^ 
Some people saw in the arrangement evidence that the historic British 
Empire was breaking up, and this impression was strengthened when 
dominion delegates at Geneva began pursuing independent and con- 
trary lines of action when they did not happen to be in agreement 
with the policy of the government at London. Such freedom of 
action was, however, taken for granted in British and dominion 
circles, and has indeed been regarded by the well-informed as a 
source of imperial strength, in the sense, at all events, that any attempt 
to force all parts of the Commonwealth into a single channel of 
action would produce protest and dissension out of all proportion 
to the benefits accruing. Some of the dominions have played promi- 
nent roles at Geneva, both Canada and the Irish Free State having 
had seats in the League Council.^ 


^ All of the then existing dominions except Newfoundland became original mem- 
bers. The Irish Free State was admitted in 1923. It will be recalled that Greater 
Britain’s six votes in the League Assembly (seven after 1923) was a principal 
ground on which membership in the League was opposed in the United States. 

* In addition to references already cited on the international status of the domin- 
ions, the following should be noted: A. B. Keith, Constitntional Law of the British 
Doinmions, Chaps, iii-iv, xvi; The Govemvients of the British Empire, Chaps, iii-iv; 
and Dominion Autonomy in Practice (Toronto, 1930) ; A, J. To3mbee, The Conduct 
of British Empire Foreign Relations Since the Peace Settlement (London, 1928); 
P. J. N. Baker, The Present Juridical Status of the British Dominions in Interna- 
tional Law (London, 1929)-, and R. M. Dawson, The Development of Dominion 
Status, ipoo-ip36 (London, 1937). W. 1 . Jennings and C. M. Young, Constitutional 
Laws of the British Empire (London, 1938), is a convenient compilation of statutes 
and judicial decisions relating to dominion status. 
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Three-quarters of a century ago, as observed 

T^TTT'TTT^T^ « ^ ** 

above, there was a good deal of doubt among 

OF THE EMPIRE rp r V i i it- - ■ t ° 

Englishmen as to whether the Empire as it then 
stood would endure. The loss of the American colonies suggested 
that as other possessions waxed stronger they too would mature and, 
like ripe fruits, fall from the imperial tree. Perhaps something of 
the kind is, after all, going to occur. Already the Commonwealth, 
as described in the foregoing pages, is in essence a league of inde- 


pendent states; without having definitely severed connection with 
it, the former Irish Free State has in effect divested itself of dominion 


status; and another member of the family. South Africa, manifestly 
covets more autonomy than such status has been supposed to imply.^ 
After all, however, there still stands at the center a political entity, 
the United Kingdom — more populous than all the rest combined, 
itself a great European power and world power, master of a far- 
flung empire of dependent peoples, prepared to go on bearing prac- 
tically the entire expense of defending the dominions on the high 
seas and from external attack, affording them facilities for economic 
connections not easily obtainable elsewhere — and, considerations of 
prestige and sentiment entirely apart, most of the self-governing 
peoples would think twice before accepting complete legal inde- 
pendence if it were offered them. Nor is there prospect that any 
such offer Avill be made. There are still Little Englanders, just as 
there are still men who, although devoted to the imperial ideal, can 
see no escape from the Empire’s eventual dissolution. But one will 
search in vain through the official pronouncements of the three great 
political parties for proposals or promises looking to the setting adrift 
of the crown colonies, India, or the dominions. The Labor party — 
certainly the least “imperialistic” of the three — favors “the closest 
cooperation between Great Britain and the dominions,” the eleva- 
tion of India to dominion status, and the preparation of “indigenous 
peoples for full self-government at the earliest practicable date.” But 
it has at no time suggested dismantling the Empire. In all parties, 
and in all sober discussion, the emphasis is upon ways and means of 
adjusting the internal and external relations of the Empire, broadly 
conceived as including the Commonwealth, in better accordance 
with the new world conditions of the twentieth century, and par- 


^ It is commonly considered that, legally, no dominion has a right to withdraw, 
or “secede,” by its own independent action. In some quarters, however, a contrary 
view is held; the former Free State has approached perilously close to taking a step 
of the kind; and no one supposes that if any member of the group should in the 
future deliberately decide upon withdrawal, the others would go so far as to use 
armed force to prevent it from doing so. On the general subject, see A. B. Keith, 
Comthiitional Law of the British Dotninions, Chap, iv. 
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ticuiarly of the post-war period. As for the dominions, the Statute 
of Westminster is regarded as marking a long step — with others, to 
be sure, remaining to be taken — in the direction thus marked out. 
That the Empire will go on is taken for granted. 

The fact has been noted that there is no written 


METHODS OF CONSTI- 
TUTIONAL GROWTH 


constitution either for the Empire as a whole or 
for the Commonwealth. It is doubtful whether 


there ever will be one. But this does not mean that there is not a great 
and growing body of imperial constitutional law — to say nothing 
of imperial conventions or customs as well. How such law and cus- 
tom develop must be evident from the foregoing pages. Take, for 
example, the matter of dominion participation in the management of 
foreign relations. No longer ago than 191 1, Prime Minister Asquith 
was heard stoutly maintaining that the responsibility of the British 
government in such weighty matters as formulating foreign policy, 
making treaties, declaring war, concluding peace, and, indeed, in 
dealings of every form with foreign powers, could not be shared. 
The experiences of the World War led, however, to the adoption of 
a different attitude. The Imperial War Conference of 1917 pro- 
nounced all of these activities of common concern to the Empire, 
and therefore matters in which action was to be cooperative. The 
resolution of the Conference to this effect was accepted by the British 
government as a working principle; whereupon the Imperial Con- 
ferences of 1923 and 1926 took the next logical step by working out 
rules and methods for giving effect to the plan, the government again 
accepting them and thereby giving them validity. Within the space 
of a decade, the entire scheme of imperial foreign relations was 
revolutionized — not by formal act of Parliament, nor yet by uni- 
lateral action of the London executive authorities, but by confer- 
ence, resolution, and informal assent. 


In similar fashion have come most other recent changes in inter- 
imperial relationships, and from the same process must be expected 
to flow all of the greater understandings and readjustments by 
which the Empire will continue to preserve the harmony, and also 
build the machinery, necessary to its survival. Thus the Empire feels 
its way along the tortuous path of its existence, developing its rules 
of action as it goes. Its scheme of life at any given moment contains 
much that is illogical, and even incongruous. But readers of earlier 
chapters of this book will recognize in the procedure the same prac- 
tical-minded meeting of problems as they arise which made the 
living, expanding British constitution what it is today, and will 
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understand that logic and symmetry are — in the Britisher’s world, 
at all events — not essential to serviceableness and durability.’- 

^ The present character and outlook of the Empire are dealt with from various 
points of view in A. Zimmern, The Third British Empire (London, 1927); W. P. 
Hall, Empire to Commonwealth (New York, 1928); L. H. Guest, The New British 
Empire (London, 1929) ; W. Y. Elliott, The New British Empire (New York, 1932) ; 
The British Empire; A Report on Its Structure and Problems by a Study Group of 
Members of the Royal Instittite of International Affairs (London, 1937); W. K. 
Hancock, Survey of British Commonwealth Affairs (London, 1937); J. A. R. 
Marriott, The Evolution of the British Empire and Commonwealth (London, 1939). 
The Round Table, a quarterly review published in London since 1911, is indis- 
pensable for students of Commonwealth politics. 




CHAPTER XXI 


The Rise of Constitutional Government 

inp^O THE present point, our attention has been fixed upon the 
parent system in a galaxy of governments operating in the 
widely scattered English-speaking areas of the earth. If consistent 
with our plans, we could now turn to other interesting systems in that 
group — Canadian, Australian, South African, and, high on the list, 
the system of the United States as well. Without 
WHX THE GOVERN- going outside the bounds mentioned, we could 
bring to view an amazing variety of institutions, 
processes, and procedures richly signmcant for 
the student of political life and affairs. It so happens, however, that 
our task in this book is to survey and compare the outstanding gov- 
ernments of the European world; and hence, instead of taking passage 
across broad oceans, we have only to traverse the 1 8 miles or less from 
Dover to Calais to find ourselves in the next country whose political 
system is to have our attention. 

Our study of Continental governments begins with the French for 
a number of reasons. Not only was Erance the first country, apart 
from England, to take on the characteristics of a modern national 
state, but it is today one of the nations of foremost rank — one of the 
few clearly entitled to be regarded as a “world power.” More impor- 
tant, it has set the pace, speaking historically, for the political devel- 
opment of all Western and Central Europe, having, to be sure, been 
outrun in certain phases of twentieth-century democracy by a num- 
ber of other states, yet holding an unchallengeable position as chief 
Continental interpreter of the letter and spirit of parliamentary 
institutions. For many lands, e.g., Italy, Spain, and Belgium, the 
governmental and legal system now centering in Paris is as truly 
the parent system (or, at all events, was such until the rise of cer- 
tain dictatorships) as is the English system in relation to the Anglo- 
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American world. Elsewhere — in Switzerland, the Netherlands, and 
newer states like Czechoslovakia, Poland, Yugoslavia, and Finland— 
this same system has on many occasions served as a model. Even in 
lands as dissimilar as Germany, Scotland, Rumania, the Latin Amer- 
ican republics, and our own American state of Louisiana, its influence 
is unmistakable. Furthermore, France is still a parliamentary democ- 
racy, and therefore to be bracketed with Great Britain as against 
the three other countries whose dictatorial governments are to be 
treated in later portions of this book. In any event, French and 
English governments bear enough resemblance to each other to be 
studied most effectively in close conjunction, being sufiiciently alike 
to make comparisons apt and instructive, and yet sufficiently differ- 
ent, not only in their mechanisms but in the traditions behind them 
and in the spirit and outlook of the peoples who operate them, to 
make contrasts interesting and sometimes startling. It is with White- 
hall and Westminster and boroughs and justices of the peace fresh 
in mind that an American is most likely to grasp the full signifi- 
cance of L’Elysee and Palais Bourbon and prefects and piges de 
paix. 


THE FRENCH 
REVOLUTION AS A 
FORCE IN EUROPEAN 
POLITICAL HISTORY 


Disraeli is reported to have said on one occasion 
that there are only two events in history — the 
siege of Troy and the French Revolution. The 
remark was, of course, a whimsicality; yet it was 
true at least to the extent that the political and 
social upheaval which set eighteenth-century France on the high 
road to becoming the virile and enlightened Third Republic of today 
can be left off no list of great historic occurrences, however brieL 
The Revolution drew a line across French history such as never was 
drawn athwart the history of Britain — at all events, not after the 
time of the Norman Conquest. It released impulses which not only 
turned the political life of all western Continental Europe into new 
channels, but, despite the protests of Burke and other horrified Eng- 
lishmen, exerted considerable effect upon English political thinking 
and practice as well. The waves of its influence have reached the 


most distant parts of the earth, and even yet, despite the backwash 
of absolutism in these later days, have by no means spent their 
strength. 

Far-reaching, however, as were the Revolution’s repercussions, 
it must not be supposed that it marked a complete break with the 
past, even in France, There never is anything of that sort in a people’s 
history. Without doubt, the French government of today is to a 
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greater extent a product of what the French regard as the modern 
era, i.e., since 1789,' than is the English. But a good deal has been 
carried over from earlier times; and on this account, as well as be- 
cause the old institutions furnish a useful basis for measuring the 
new, a word is in order about the country’s political heritage as it 
stood before the storm of revolution broke. 

To begin with, the government of the Old Re- 
gime was an aBsoIute~mbrrarcHy. Gathering 
strength liithe Bands of strong-willed monarchs 
such as Philip Augustus, Louis IX, and Philip the Fair (French coun- 
terparts of William the Conqueror, Henry II, and Edward I in 
England) , the royal power reached its apogee in le g)-and monarque, 
L ouis XIV, in the- second-half-of-the-sev-enreenrh century — a king 
who subordinated everything to dynastic interests, who surpassed 
ail contemporary despots in his sense of unbounded and irresponsible 
dominion, and who went out of his way to show his gratitude to the 
bishop-courtier Bossuet for writing a book expounding the theory 
of absolute monarchy by divine right. “WeJiQld_our cr own from 
God alone ,” re ads an ed ict of Louis. XV in 1 770; “the right to make 
laws by which our subjects must be conducted and governed belongs 
to lis^ajone^, J^^ndently , and' unshar.ed.” Custom had, indeed, 
given enough sanction to certain principles, e.g., those regulating the 
succession to the throne, to establish a presumption that the king 
himself was bound by them; and in point of fact ministers were some- 
times really more powerful than the sovereign. The theory of royal 
supremacy was, however, perfectly clear; and practice, as a rule, 
did not lag far behind. In an earlier feudal age, government and 
ad minis tration-throughput Ihe country were carried on largely by 
se mi-i ndependent Jay-and-ecclesiastical magnates. Long before 1789, 
however, jheyjiad passed into the hands of a numerous, centralized, 
b ureaucrati c body of royal officials,^ directed from Paris by leading 
members o f riiejcing’s council — especially the chancellor, the con- 
troller-general of finances, and the secretaries of state for the royal 
household, foreign affairs, war, and marine. Members of this close- 
knit hierarchy, high and low, recognized no responsibility to the 
people for their acts; and although sorne..tradition of local self- 
government survived, chiefly in the communes, there was little 
enough of it_in pj^^tice. 

F urthermore, t here was nothing whatever jn. the. 
LACK OF A NATIONAL Qf ^ nation al parliam ent. To be sure, the 

PARLIAMENT Estates Gene ral had come into being— in the 

’ Notably the mtendants of the generality and their assistants, the snb-delegnes. 
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very same centuries in which the English Parliament arose. But in 
the first place, thiygathering~ (unlike the English) had never jout- 
grown the form and character of a mediaeval assemblage of “estates,” 
or orders. It sat in three separate J^odies, or chambers, one repre- 
senting the nobility, bhethe clergy, and a third the tiers etnt, “third 
estate,” or substantial middle class; and of course the firsjpwo could 
always prevail as against the third. In the second place, iFnever 
gained broad powers of inde pend ent deliberation. And finally, 
whereas the English Parliament now met every year, the Estates 
General had from the first been convened at extremelyjrr.egular 
intervals, which grew gradually longer, until aftpr 1614 it„was 
summoned no more at all until financial necessity forced the gov- 
ernment’s hand in 1789. Regional estates survived in Burgundy, 
Brittany, Languedoc, and a few other provinces; but they had little 
initiative or vitality. 


, In addition, the entire political system was. shot 

A REGIME OF thtougli with inequality and . privilege. So arbi- 

trary and capricious was the government, de 
Tocqueville tells us, that it not only “incessantly changed particular 
regulations or particular laws,” but even at any given time was unable 
or unwilling to apply the laws uniformly and impartially to alboLthe 
people. There were nQ_xeIiable guarantees of personal freedom; 
under a lettre de cachet, or “sealed letter,” any one might beiffested 
summarily and held in prison until it suited the convenience of the 
authorities to inquire into the merits of his case. In return for a.small 
collective don gratiih (which sometimes was not actually paid), the 
clergy as a class was exempt from taxation. The nobles had indeed 
lost local administrative powers which their ancestors had exercised 
as feudal lords, but they paid only such nominal taxes as theyJiar- 
gained with the officials to pay; and both they and the clergy enjoyed 
many additional privileges, including a monopoly of high national 
offices and honors and the feudal, customary right of exploiting the 
peasantry — even that considerable portion of it which owned the 
soil that it tilled.^ 


^ The political condition of France in the eighteenth century is described succinctly 
in C. p. Hazen, The French Revolution (New York, 1932), I, Chap, iii, and more 
fully in E. J. Lowell, The Eve of the. French Revolution (Boston, 1892), Chaps, i, ii, 
yiii. Notable books by French authors dealing with the general state of the countr)% 
including government, are A. de Tocqueville, Uancien regime (Paris, i8jo), rrans. 
by H. Reeve under the title State of Society in Fraticc before the Revolution of 
and the Causes which Led to that Event (new ed., Oxford, 1894), and H. A. Taine, 
Les origines de la France contemporaine: Uancien regime (Paris, 1876), trans. by 
J. Durand as The Ancient Regime (New York, 1876). 
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THE PHILOSOPHERS 
AND THEIR CRITI- 
CISM OF THE 
EXISTING ORDER 


The government of the Bourbon kings was thus 
autocratic, wasteful, corrupt, and burdensome; 
and in 1 789 a ti de o f protest which had long, been 
risin g swep t over the head of the luckless Louis 
XVl and engulfed the entire political and social 
str ucture on whi ch the monarchy rested. In no small degree, the 
public mind was prepared for action by the writings of a remarkable 
group of critics, essayists, dramatists, and novelists, commonly re- 
ferred to as the pbilosophes. Beginning with the light satire of jVlon- 
te squieu’s Pers ian Letters (1721), a running fire of literary and 
philosophic discussion of the existing order of things — in govern- 
ment, law, the church, education, economic organization, and prac- 
tically everything else — advanced by stages to the bold and bitter 
sarcasm of V oltaire in his. famous P.hilosoploic-Dictio 7 iary (1764) and 
his Essay on Repu blican Id eas (1765). Criticism of this sort is some- 
times merely destructive. In the present instance, however, it was 
not so. Many of the philosophers pointed their arguments eagerly 
and hopefully toward a general reconstruction of the social order — - 
government included — on principles of reason and justice. 

On political lines, the new thought naturally 
showed a good deal of diversity. Voltaire, aris- 
tocrat by birth and temperament and indifferent 
to the claims of democracy, favored continuing the absolute power 
of the king, insisting only that it be used to bring about social and 
economic reforms and to keep public affairs on a rational basis. 
Montesqmyi, believing that the superior character of the English 
s}^fem of government arose mainly from a division of powers among 
substantially independent executive, legislative, and judicial author- 
ities, disapproved of absolutism and argued for a separation of 
powers, even though he thought that in a large country like France 
the monarchy ought to be decidedly strong.^ The more plebeian and 
radical-minded Rousseau , starting with the concept of a primeval 
state of nature in which men led a care-free, non-social existence, 
and assuming that government was originally created by voluntary 
contract, developed the doctrine that sovereignty resides only in the 
body politic, that law is the expression of the public will, that govern- 
ment is established by the sovereign people as its agent to execute the 
lav'-, that the ideal state would be one in which all functions of 
government were discharged by the people acting directly, and that 
where, as in any large state, some scheme for delegating authority 

’ De I’esprit de lois (“The Spirit of Laws”), published at Geneva in 1748. 
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becomes a practical necessity, the basis of representation should be 
men considered as individuals, not classes or interests as in France 
and other Continental states, and, for that matter, largely in England 
too.^ 


The writings of the philosophers were important 
INFLUENCE FROM rather as giving expression to what large num- 
ENGLAND people werc thinking and feeling 

than as propounding vie\^''s that were original or novel. Every car- 
dinal doctrine — limited monarchy, separation of powers, and even 
popular sovereignty — had been voiced by political thinkers now and 
again from Aristotle onwards. The more direct and im media te 
source of the French eighteenth-century political philosopli)Lj\vas, 
however, England. Montesquieu considered that that country had 
solved the problem of political liberty, and he expounded the prin- 
ciple of separation of powers with a definite view to encouraging its 
adoption in France as well. V oltaire lived in England three years, 
and in his writings continually referred admiringly to English life 
and institutions. Montesquieu, Rousseau, and in fact every-F.rench 
writer who dealt extensively or systematically with political mattery, 
drew heavily upon John Locke, the second of whose TwgJTzi^Mtkes 
of Qovermiiem^ published in 1690, embodied the most . systematic 
and convincing defense of the English Revolution — a nd therefor e 
of the English constitution in its modern, liberalized lormr-^er^ 
made. The social contract, government with limited authority, sepa- 
ration of pouters, popular sovereignty, the right of resistance to 
tyranny, inalienable individual rights of life, liberty, and property — 
all these are in Locke; and all were taken over, amplified, and adapted 
by the French writers." 

Two currents of liberalism, one .French and the 
other English, thus flo’ived together in thejecond 
half of the eighteenth century, and the ever- 
swelling stream beat upon the retaining walls of tradition, privilege, 
and absolutism until at length they could withstand the pressure no 


RFA’OLUTION 

PRECIPITATED 


contrat social (“The Social Contract”), published at Amsterdam in 1762. 

" The political theory underlying tiic American Revolution was derived also 
mainly from Locke and other Englisii liberals. It was confirmed and strengthened by 
French influences, but it was mainly of English origin. Sec C. E. Mcrriam, History of 
American Political Theories (New York, 1903), 88-95. 

French political thought in the half-century preceding the Revolution is analyzed 
interestingly in T. I. Cook, History of Political Philosophy from Plato to Btirke 
(New York, 1936), Chaps, xxi-xxiii. Cf. R. G. Gettell, History of Political Thought 
(New York, 1924), Chaps, xv-xviii; W. A. Dunning, Political Theories from Luther 
to Aiotitesquieji (New York, 1913), Chap, xii, and Political Theories from Rousseau 
to Spencer (New York, 1920), Chap. i. 
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longer. They might still have held out a good while had not the 
country fallen into a financial condition which drove the Icing to, 
convoke the Estates General, after it had gone 175 years without 
a single meeting. As it v^as, the coming together of that body loosed 
the fo rces of disconten t, and events moved straight, by nobody’s 
planning, -towarTtlie-goai-of revoIudon, Within a few short months, 
the. Old Regime was a thing of the past and a new order had arisen — 
not, of course, new in every respect, but sufficiently different from 
the previous state of things to mark the beginning, as we have said, 
of a new age. No revolution of which history tells ever produced a 
sharper break with the past, save only one, Le., the bolshevist up- 
heaval in Russia in 1917; and even that cataclysm would be of com- 


I , GENERAL PRIN- 
CIPLES OF LIBERTY 


parable importance only if the ideas dominating it were to sweep the 
European world as did the French concepts of political liberalism. 

It will further clarify the background of French 

POLITICAL CONTRI- j •/ ii ® ■ J r i 

....... government today ir we call to mind some or the 

REVOLUTION- Revolution s contributions to the national stock 

of political ideas and e.vperiences. The first was 

1 , GENERAL PRiN- ^ body of general principles, drawn largely from 
ciPLEs OF LIBERTY Rousseau, and set forth with remarkable lucidity 
and force in the first part of the “ Declara tion of the Rights of Man 
and of the Citizen,” adopted Jby..the National Assembly on August 
iZ, i78^ Meh~lt was solemnly affirmed, are born free and remain 
free and equal in rights; the aim of all political association is the 
preservation of the naturaL and.imprescriptible rights of rnan, namely, 
liberty, property, se curit y, and resistance to oppression; s overeig nty 
r esides in th e_nation, and n o body o r individual may properly wield 
an y authority that^does not proceed directly from the nation; liberty 
co nsists in f reedom jo -do. whatever injures no one else; law is the 
exp ression _o fthepublic will, and every person has a right to partici- 
pate, personally or through a representative, in making it; la33cmust 
b e~the sam e for all, Avhether jt protects or punishes.^ A second, and 

closely related, contribution was a comprehen- 

2. A BILL OF RIGHTS restatement — mainly in the same Declara- 


tion of Rights — of what were conceived to be the “n atural an d, 
in alienable” rig hts of eaclyandjej^ery: citizen — freedom irom_arrest 


^ This Declaration, framed in response to popular demand as voiced in the cahiers, 
was eventually incorporated in the constitution of 1791. The text, in English transla- 
tion, is printed in F. M. Anderson, Constitutmis and Other Select Documents Illus- 
trative of the History of France, (and ed., Minneapolis, 1908), s?h5i. See 

J. H. Robinson, “The French Declaration of the Rights of Man,” Folk. Sci. Qtiar., 
bee., 1899, and G. Jellinek, Die Erklartmg der Menseben- tmd Biirgerrechte (and ed., 
Leipzig, 1904), trans. by M. Farrand under the title of The Declaration of the Rights 
of Man and of the Citizen (New York, 1901), 
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orjmprisonment except according to the forms. prescribed law; 
freedom of religious belief; freedom of speech; freedom of writing 
and of the press; participation (personally or through a representa- 
tive) in the voting of all taxes; and immunity of property from.con- 
fiscation except under legally ascertained public necessity, and after 
suitable compensation. 

A third contribution was the device of a written 


3, WRITTEN 
CONSTITUTIONS 


constitution. Until late in the eighteenth century, 
fundamental, or as we should now say consti- 


tutional, law commonly rested almost entirely — as ordinary law also 
very largely did — upon custom, and hence rarely found its way into 
writing. True, the parliamentarians who defeated Charles I in arms 
and temporarily suppressed monarchy in England hit upon the 
notion of a written constitution; and two such instruments were 


actually put into operation, one in 1653 and the other in 1657.^ This 
development, however, was sporadic; and, as we have seen, the 
historic English constitution has never to this day, as a whole, been 
reduced to written form. Nevertheless, outside of England, liberal- 
minded eighteenth-century political thinkers and leaders became 
convinced of the practical utility of a written fundamental law set- 
ting forth explicitly the principles, forms, and restrictions under 
which a particular government was to be carried on. The idea com- 
mended itself to the French reformers particularly, partly because 
the promulgation of a written constitution, newly decreed by the 
sovereign nation, seemed in the nature of a renewal of the social 
contract (then widely regarded as the origin of all government), 
and partly because a written constitution was a very obvious and 
practical means of informing the people as to what their rights were 
and of inspiring general respect for them. In addition, there was the 
example of America, where, within the space of hardly more than a 
decade, two national constitutions and more than a dozen state con- 


stitutions had been put into operation by direct or indirect authority 
of the people. 

In accordance with demands voiced in many of the cahiers,~ the 
National Assembly of 1789 early turned its attention to preparing 
a constitution. The resulting document (prefaced by the Declara- 
tion of Rights of 1789) was completed only in 1791. From that time 
forth, however, France — notwithstanding her numerous political 
shifts and turns — lived at all times under a written fundamental law. 


She, furthermore, became — so far as Continental Europe is con- 


^ See p. 13 above. 

- Statemcncs of grievances drawn up by the local bodies which chose the deputies. 
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cerned — the mother of written constitutions. During two decades 
of conquest and expansion, she covered all Western Europe south of 
the Baltic with constitutions which she had herself made, or which 
at all events were modelled on one or another of her own fast-appear- 
ing fundamental laws; and by the time when her power receded to its 
earlier limits, the idea had been indelibly impressed upon the liberal 
elements of Germany, Italy, Spain, and other lands that a prime 
requisite of popular freedom is written organic law.^ 

A fourth important contribution of the Revolu- 

4. REPUBLICANISAI • I C" 

^ non u^asnie conception .of republicamsm as a 

pr acticable f orm of government for France, and hence, by implica- 
tion, for other large and venerable European states. The relative 
merits of republican and monarchical political systems had been a 
subject of discussion from Plato and Aristotle onwards, and notable 
experiments with republican government had been made by the early 
Gr eek c ities, by pre-imperi al Rome, by the Italian city states of the 
Mi ddle A ges, by iSe Dutch provinces, by Switzerland, by England 
at the middle of the seventeenth century, and, more recently, by the 
United States of America. As a group, the eighteenth-century phi- 
losophers favored monarchy. Montesquieu conceded that no single 
form of government is best under all conditions, but held that a re- 
public presupposes not only a small territory but a high level of pub- 
lic virtue and an absence of luxury and large fortunes. Rousseau be- 
lieved democracy workable only in small and poor states. V oltaire, 
too, thought of republicanism only in terms of Greek city states and 
Swiss cantons, and said that the regeneration of France must come 
from enlightened and benevolent kingship. Turgot considered all 
so-called republics of the past to have been only “vicious aristocracies 
in disguise,” and argued that monarchy is best adapted to promote 
the general happiness of mankind. 

The establishment of the American republic aroused considerable 
interest in France, but it did not turn the current of political reform 
into republican channels. The cabiers of 1789 voiced no demand 
for a republic. T he Na tional Assemblyja^as^tlioroughly monarchist, 
and the cons titution which it promulgated in 1791 provided for a 
continuance of monarcliy, even though tempered and liberalized. 
The trend of events, hotvever,^ presently started a good many people 
thinking about a republic. By the end of 1 790, there was somewhat 
of a republican party; by midsummer of 1791, the radical elements 

^ On written constitutions in general, see pp. 22-24 above; also W. A. punning, 
Political Theories from Rousseau to Spencer, 248-291. The subject is considered in 
relation to France in A. Esmein, Rlemettts de droit constitutionnel (8th ed., Paris, 
1927), I, 603-648. 
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were turning rapidly to the new doctrine; and although the Legisla- 
tive Assembly, which served to all intents and purposes as the gov- 
ernment of France during the brief life of the constitution of 1791, 
remained predominantly monarchist, the attempted flight of the 
king, the efforts of the court to secure military aid abroad, and the 
conduct of the emigres made the suppression of kingship inevitable, 
and, by the same token, the rise of a republic, to remedy the “vacancy 
of power,” a certainty. In September, 1792, the newly chosen Con - 
vention, convinced that no other course was feasif)ie,,jinanimo.usly 
decreed the abolition of monarchy and the establishment-of jiJeirm- 
cratic, unitary republic. During the next few years, the republican 
gospel was carried by French armies and reformers into all surround- 
ing lands, and new or reconstructed republics sprang up on every 
side; and although these creations mostly perished, and the parent 
republic itself gave way before the imperial aspirations of Napoleon, 
republicanism as a creed and a program took a place in European 
political life which it had never held before.^ 


Another thing that the Revoluti on did was to 
5. THE DOCTRINE bring the idea of popular sovereignt^into more 

<;nvr'nFirvTv .general and practical acceptance than in-tlie^jast^ 
The concept, to be sure, can be found in Aris- 
totle; as a theory, it underlay not only the Roman Republic, but the 
Empire as well; it was propounded in the fourteenth and fifteenth 
centuries by writers like Marsiglio of Padua and Nicholas of Cusa; 
and shortly before the Revolution it received its classic expression in 
France at the hand of Rousseau. But after 1789 it found moreJi.texal 
and fruitful application in France than anywhere else in Europe_up 
to that time. The old representation of orders in the Estates General 
was replaced by representation of the nation as such, and as a whole. 
The entire population was consolidated into one body politic; and 
the deputy sent up to Paris, once having been elected by his con- 
stituents, was conceived of no longer as a mere agent and spokesman 
of a class or interest, but as a representative of an integrally sovereign 
nation, composed of people who were not only separate political 
entities, but also political equals. Representative government was for 
the first time placed upon something approaching its present-day 
basis.^ 


’ H. A. L. Fisher, The Republican Tradition in Europe (New York, 1911), Chap. 
iv. The fullest and best account of the growth of republicanism during the French 
Revolution will be found in F. A. Aulard, Histoire politique de la revolution frangaise 
(Paris, 1901), trans. by B, Miall under the title of The French Revolutloti; A Political 
History (London, 1910), II, Chaps, ii-iv. 

■ See C. A. Beard, The Economic Basis of Politics (New York, 1923), Chap. iii. 
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6. THE THEORY OF 
SEPARATION OF 
POWERS 


Finally, the R evo lution ga ve n ew meaning and 
sco pe to another time-honored~jffie(Hy,~'i.'e., the 
se rration of powers. (More or less separation of" 
powers had, of course,'' existed in various earlier 
European governmental systems; and in America, both a national 
government and a dozen state governments had been organized 
with careful regard — too careful, we now strongly suspect — for this 
, principle.} Now for the first time in Europe, however, there was a 
delib erate attempt to build up governments resting upon separation, 
and upon t he com panion principle of checks and balances which 
Montesquieu likewise had elucidated and endorsed. Legislative, ex- 
ecutive, and judicial functions were looked upon as fundamentally 
dissimilar, and as likely to be performed most satisfactorily if en- 
trusted to different hands. Even the monarchist constitution of 1791 1 
showed the influence of this idea; and every later fundamental law, ' 
whether French or merely influenced by France, was phrased more ; 
or less consistently in accordance with it. 

Having severed her most obvious political ties 
POLITICAL INST A- France in 1789 entered upon what 

BiLiiY, 1789-1875 pj-oved a very prolonged period of readjustment 
and experiment. More tlian.three-quarters of a century were re- 
quired to bring the ship of state out of the tempestuous waters of the 
Napolebmc,~R ekof atioh, Orleanist, and Second Empire regimes into 
the havenTTthcXhjrd Republic; and, as we shall see, even this haven 
was norie too secure during the first two decades or more of the 
present republic’s history. Between 1789 and 1875, one form of 
government after another was tried, but always with unsatisfactory 
results;' of six different written constitutions put into operation, not 
one lasted more than some 18 years.^ To be sure, pol itical arrang e- 
ments in the local area sjt hroug hout the country were not uprooted 
every time that there was a change of constitutions at Paris. On 
the contrary, the~new~gb^rh^ ^tal and admin istrative institutions 
wlTich-d^artments and communes receiv.ed_at -die- hands of- the 
Revolutionary assemblies, and of Napoleon, underwent a steady .and 
ordeHy development-thiioughout the entire period. But the history 
of national government in these decades is a remarkable story of 
stops and starts, of swings backward and lurches forward, which 


’ The texts of all French constitutions (with other fundamental laws) since 1789 
are brought together conveniently in L. Duguit et H. Monnier, Les consiiwtiovs et 
ks prmcipales lots politiqties de la France depuh nSp (5th cd. continued by R. Bon- 
nard, Paris, 1931). English translations are presented in F. M. Anderson, Constitu- 
tions and Other Select Documents Illustrative of the History of France, t^Sp-tpoy, 
already cited. 
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gave the Englishman — forgetting how long France had lived under 
a single plan of government, and how unstable his own political situa- 
tion had been in the seventeenth century — a chance to wag his head 
and remark dolefully (or was it sometimes exultantly?) upon the 
Frenchman’s lack of capacity in political matters^ 

“Nearly all of the forms of government which have succeeded 
each other in France,” remarks a French writer, “have left behind 
them, as it were, certain fertile alluvial deposits”; ^ and while it is not 
feasible to describe the successive systems in detail, a running outline 
of them will help us to see how the present republican order fits into 
the general picture.^ 


Constitution-making during the Revolution be- 
THE CONSTITUTIONS obierved, with the drafting of 

fundamental law prefaced by the Declara- 
tion of Rights of 1789 and put into operation in 
1791. The authors of this document were moderate reformers, who 


wrote into it provisions for a limited monarchy, with minister^sub- 
ject to impeachment, and with a unicameral parliament indkectly 
elected for two years in the newly created departments by mal e citi - 
zens 25 years of age and.upwards who paid direct taxes equal to .the 
value of three days’ labor. The system was by no means democratic 
enough for leaders like Robespierre and Dantoii who were now 
coming into control; besides, the situation was soon ripe for a repub- 
lic. Accordingly, in 1793, a much more radicai._constitution was 
drawn up, providing not only for a republ ic but for direcyelectipns, 
manhood suffrage, primary assemblies of citizens to consider...pro- 
posed laws, and a plural national executive consisting of a committee 
of 24 members. This became the first constitution outside of America 
to be submitted to a popular vote; and it was adopted. Before it 
could be put into effect, however, a period of terrorism gave the 
political wheel a new turn; and when the country presently found 
itself governed under another fundamental law, that law proved to 
be a decidedly more conservative instrument, drafted in i795_,_and 
also adopted by popular vote, after the Terror had passed and the 
radicals had lost control. 


^ ^ A very droll spectacle,” said Montesquieu, “it was in the last centur}'' to behold 
the impotent efforts of the English towards the establishment of democracy. . . . 
The government was continually changing, ... At length, when the country had 
undergone the most violent shocks, they were obliged to have recourse to the verj'’ 
government which they had so wantonly proscribed,” F. W. Colter, Readings in 
Political Philosophy (New York, 1914), 456, 

■ J. Barthelemy, The Government of France, trans. by J. B. Morris (New York, 
J925), 15. 

For a useful tabular view of French constitutional development, see J. R. Starr, 
Topical Analysis of Comparative European Government (Minneapolis, 1934), 94-9S* 



CONSTITUTIONAL DEVELOPMENT 


41 1 


This “constitution of the Year III” had consid- 
THE NAPOLEONIC etable merit, and might have been expected to 

last — especially as the Revolution was now over, 
the republican regime becoming stabilized, and the new government 
in a position to start off with a good deal of vigor. In four short 
years, however, it went the way of the others, primarily because the 
cou ntry’s fo reig n wars brought to the front a national leader who 
had no use for popular constitutions, and who co vet ed an amplitude 
of po'^F t h^'thee~xistin g instrume nt would not have allowed. Hav- 
in ^ made himself dictator by a coup d’etat of 1799, “Citizen Bona- 
parte” proceeded to give the nation a frame of government more to 
his liking. Two drafting commissions were employed, and various 
features were taken over from the political writings of the con- 


temporary statesman Sieyes; but the ideas behind the new scheme 
were those of the young Corsican. 

, One of these ideas was that if there was to be a 

NAPOLEON s coNTRi- Constitution, it should be brief and gen- 

GOVERNMENT S elbow-Toom f oT the public 

authorities; and hence the constitution of 179 9, 
besides being less than a quarter as long as that of 1795, was_c onve n- 
iently vague, or even silent, on ma^ny vital topics. Anoth^ thought 
was that the powers of the legislature should be reduced sharply ■ ' ’ 
andjhose of the executive correspondingly increased; and the new 
plan, if not deliberately framed with a view to single-handed rule, 
took such form as certainly to make that sort of rule easily possible. 

All executive power was entrusted to three consuls, elected by the 
Senate,fpr_ten years; the First Consul was given the real power, his 
colleagues having only a “consultative voice”; and Napoleon saw 
to it that he was himself named in the instrument as First Consul. 


As for the bicameral parliament set up in 1795, its functions were 
thenceforth divided among four different bodies — a Council of State 
to prepare measures, a Tribunate to give them preliminary consid- 
eration, a Legislative Body to vote on them, and a Senate to pass on 
their constitutionality. This seemed a beautiful balancing of func- 
tions. But it worked out — as it was intended to do — so as not to 


interfere with an almost unrestricted control of public affairs by 
the_ First Consul. To all intents and purpo-ses, France had again 
become^ monarchy. The veil was partially withdrawn in 1802 when 
Napoleon was made First Consul for life; it was torn away com- 
pletely two years later when he assumed the title of emperor. The 
fact that this last move was submitted to a popular vote, and cheer- 
fully endorsed,, shows not only that the Corsican was master of the 
situation, but that the French people were not as yet truly converted 
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to republicanism. In point of fact, two more generations of arduous 
political experience were required to bring the nation to the point 
of giving republican government reasonably united and dependable 


support. 

The foundation of French institutions today, writes a French 
scholar quoted above, is provided by the social, legal, judicial, and 
administrative system of the Napoleonic Empire.^ Gathering more 
and more power into his own hands, first as consul and later as em- 
peror, Napoleon used it not only in carrying on wars and managing 
foreign relations, but in reorganizing local government and admin- 
istration, codifying and nationalizing the law, reorganizing the rela- 
tions of church and state, and otherwise putting the French house 
in order — so successfully, indeed, that in many important matters, 
e.g., the law codes, no very great changes have proved necessary at 
any later time. Undoubtedly it is Napoleon the warrior that holds 
the highest place in French sentiment and legend; but it is Napoleon 
the statesman whose handiwork, less dramatic but more enduring, 
is mainly to be seen by the visitor to France today. In only one re- 
spect (though certainly a vital one) were the political arrangements 
devised by Napoleon out of line with the best thought and achieve- 
ment of later times: in all branches of the government, they rigidly 
restricted or entirely eliminated the element of popular control. It 
remained for various later political regimes to infuse the breath of 
democracy into the institutions which he had created, until finally 
the Third Republic crowned them with the present machinery of 
parliamentary government. 


Driven by military reverses, NapoleoiLabdicated 
GOVERNMENT UNDER ^ g agreement of the'victorious al- 

unNs powers, the Eourbons were restored to the 

_ ^ ^ throne in the person of Louis XVIII. Naturally, 
the nations that had striven so long to break the rule of the Man of 
Destiny had no mind to see his style of government perpetuated, and 
Louis was pledged in advance to a limited constitutional monarchy 
patterned somewhat closely on that of England. Local government, 
the law codes, and much besides, suffered little change; but the 
national government took a fresh start. 


We now encounter a most instructive illustration of how diffi- 


cult it is to transplant a body of political institutions to an alien soil 


^ J. Barthelemy, The Government of France, 15. It will be found interesting and 
profitable to compare the objectives and techniques of Napoleon’s dictatorship witli 
those of Hitler’s dictatorial rule in Germany and Mussolini’s in Italy. See Chaps, 
xxxvii-xxxix, xli-xlii below, and cf, K. Loewenstein, “The Dictatorship of Napoleon 
the First,” South Atlantic Quar., July, 1936. 
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— how difficult, at all events, to make such institutions take root and 
thrive. (The new French “constitutional charter” endowed the king 
with large powCrTof ordinance-making, appointment, treaty-mak- 
ing, and declaring war. But ministers were provided for, and were 
not only to be subject to impeachment, but also to be “responsible,” 
presumably in the English sense. No tax might be levied and no law 
made without the assent of Parliament, which again was organized 
on the basis of two coordinate houses. To be sure, the crown enjoyed 
the sole right to initiate legislative measures, and the chambers could 
merely petition that a bill on a given subject be submitted. To be 
sure, also, the electoral laws confined the suffrage to propertied men 
30 years of age or over. Nevertheless, the plan was decidedly more 
liberal than any associated with the name of Napoleon. 

The new system may possibly not have been too 
THEORLEANisT advanced for the French people, but it was far 
REGIME (I 30-4 ) in the van of Bourbon ideas. Louis_XVIII never 
really understood or accepted it; and his brother, Charles X, who 
succeeded him in 1824, came into fatal collision with it. Tr ying jo 
keep in office a ministry that did not have the confidence of the 
Chamber, and seeking to break the resulting parliamentary deadlock 
by measures plainly in violation of the constitution, Charles brought 
upon himself the revolution of 1830, and lost his throne.^ There still 
was little republican sentiment in the country, and the sittiation was 
patched up by crowning the easygoing and democratic Louis Phi- 
lippe, of the House of Orleans, as king. The occasion was seized,^ 
however, to revise the charter so as to remove the implication that 
it was simply a grant from the king — an act of royal grace — and to 
liberalize the government in sundry ways, chiefly by giving both 
branches of Parliament the right to initiate legislation. 

Still matters failed to go well. Somehow the par- 
THE SECOND liamentary system would not work as it worked 

REPUBLIC ( I 4-52) other side of the Channel. The trouble 

was, of course, that instead of two great parties, each able, upon the 
defeat of the other, to command a definite parliamentary majority 
and to assume undivided responsibility for running the government, 
France had a melange of party or factional groups, no one of which 
could often boast, or at all events long retain, control of the Chamber. 
The energies of even the best statesmen were consumed in futile 
bickering; government was uninspiring; times were drab; the coun- 
try seemed to be merely drifting. For 18 years, things went from 

' N. E. Hudson, Ultra-Royalism and the French Restoration (Cambridge, 1936), 
is an excellent study of the period 1815-30. 
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bad to worse, the nation all the while growing more discontented; 
and in 1 848 a new revolution, engineered partly by men who were 
interested in reviving a republican form of government, and partly 
by others who v^ere thinking chiefly about ushering in a social- 
istic order, toppled the unimpressive Orieanist regime into the 
dust. 

Once more France became a republic, and this time with -a consti- 
tution showing unmistakable influence from America. The docu- 
ment, as prepared and adopted by a popularly elected national as- 
sembly, not only declared the people sovereign, but proclaimed a 
separation of powers the first requisite of free government. For a 
legislature, it was decided to go back to the plan of a single large 
chamber, elected by something approaching manhood suffrage. But, 
carrying out the idea of separation, executive authority was en- 
trusted to a president of the Republic, chosen directly by the people, 
by secret ballot, for a term of four years, and reeligible only after an 
interval of equal length. Pou*ers conferred upon the president were 
quite comparable udth those of the president of the United States; 
and while ministers were provided for, their status was left so vague 
that no one could tell whether or not they were to be regarded as 
responsible to Parliament after the manner of a true cabinet govern- 
ment. Certainly the tendency was to swing av'ay from the English 
cabinet system, so clearly envisaged in the charter of 1814, in the 
direction of the presidential system prevailing in the United States. 
The nation might not want a king; but it must have a strong execu- 
tive — one that would supply the active leadership in which kings 
often fail.^ 


FROM SECOND 
REPUBLIC TO 
SECOND EMPIRE 


Events soon showed that France was not so fully 
committed to republicanism as had been sup- 
posed. The first test came on the election of a 
president. Unfortunately, there was, among the 
active leaders, no outstanding person to \vhom the nation could in- 
stinctively turn, as Americans turned to Washington in 1789, or as 
Frenchmen themselves turned to Thiers in 1871. The situation was 
one in which the unexpected could easily happen; and what actually 
did happen was that Louis_Nap.o,leon, ambitious and crafty nephew 
of Napoleon I, dramatically returned to the country from England, 
secured election to the National Assembly, announced-him_self a 


y The revolution of 1848 and the government of the Second Republic are dealt 
u'ith in H. A. L. Fisher, Repiiblican Tradition in Europe^ Chap, viii; E. N. Curtis, 
The French Assembly of iS^S and American Constitutional Doctrine (New York, 
191S) ; and A. R. Caiman, Ledni-Rollin and the Second French Republic (New York, 
1922). 
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can^dajie for the presidency, and wound up by being chosen to the 
office by an overwhelming majority. Of course even a Bonaparte 
might conceivably have contented himself with the very consider- 
able prestige and power that went with the new position. But this 
particular member of the family had no mind to do so. He did not 
want to retire to private life at the end of a petty four-year term; 
more than this, he coveted the glory of an imperial title. 

There were evidences that the people, too, were not much at- 
tached to the new order. When, indeed, the first parliament was 
elected, two-thirds of its members turned out to be avowed mon- 
archists. It was not, therefore, difficult for the president to maneuver 
the^situation to his pwn advantage; and when, after three,.years — 
the e_nd of the constitutional term being in sight — a coup d'etat gave 
the country a revised constitution extending the term to ten years, 
there waTIittle protest. Thenceforth, all was plain sailing; though 
still nominally existent, the republic was really dead. Near the end 
of 1852, all disguises v^ere thrown off. A senatus-consultuvj decreed 
the reestablishment of the Napoleonic empire, and the people, asked 
to approve what had been done, responded favorably by a vote in the 
proportion of forty to one. The plebiscite was a favorite device of j 
both the first and the second Napoleon; and it is significant that no 
proposal ever submitted by either ruler failed to receive the desired 
endorsement.^ Much clever manipulation was, of course, practiced. 
At all events, on December 2, 1852 — anniversary of the battle of 


Austerlitz, and therefore a red-letter day in Bonapartist annals — 
Napoleon III was proclaimed emperor of the French.^ 

Ostensibly, the Second Empire rested upon lib - 
GovERNMENT pj-inciplcs, and the forms of democracy were 

preserved — for example in a one-house Corps 
Legislatif, or parliament, elected by direct and 
fairly broad suffrage. In reality, however, the regime was nothing; 
but a personal dictatorship supported by the army. The powers al-’ 
lowed theXegislative Body were, at best, meager, and the stage was 
purposely set to keep it in the background. An aristocratic Senate — 


in no true sense an upper chamber — was made the interpreter and 1 
guardian of the constitution; and the emperor was endowed, not only j 


* Cf. Hitler’s use of the plebiscite in Germany. See pp. 755-756 below. 

* “Napoleon 11 ” was assigned as a posthumous title to the young king of Rome, 
only son of Napoleon I. The collapse of the Second Republic is to be attributed in 
considerable measure to the fact that political liberalism was tied up with radical 
ideas on the reorganization of society inspired by the Industrial Revolution, now in 
full swing in France. The bourgeois and the thrifty looked upon Napoleon III as a 
guardian against the monster of socialism, much as corresponding elements in Italy 
later looked to Mussolini as a defender against bolshevism. 
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with full control of the administration, sole direction of foreign 
affairs, and unrestricted command of the army and navy, but with 
power to declare war and conclude peace, and — what was even 
more important — sole pqy^er to propose the measures to be acted on 
by the Legislative Body) Furthermore, every trace of the, cabinet 
system was obliterated by making the ministers responsible only to 
the emperor, who, of course, selected them with a free hand. Xbe 
result was ^jiighly centralized government in which Napoleon. Ill 
wielded power hardly less despotic than that of his uncle half a 
century earlier. Even such restraints as might otherwise have been 
imposed by an elected parliament were fended off by deft manipula- 
tion from Paris at election time, designed to ensure the victory of 
“government” candidates. 

For a decade, things went reasonably well. The 
country was once more prosperous; advanced 
social and industrial legislation held discontent 
in check; the people were dazzled by the magnificence of the court, 
and their pride was stirred by public -improvements which drew the 
envious attention of all Europe. In timejjm}vever, the regimeLegan 
to pall. Lavish^expenditures meant increasingly burdensome taxes; 
the government’s free-trade policy offended tlte manufacturers; its 
wa^ with Catholic states alienated religious sentiment; its insistence 
upon controlling local affairs down to the last detail defied every 
instinct of self-government; the atmosphere which it radiated was 
stifling, its attitude was often palpably insincere, and it was itself in 
many ways a sham. 

Napoleon III was not the paragon of wisdom H. G. Wells has 
painted him, but he was no fool, and he tried hard to stay the tide of 
unfavorable opinion. Beginning in i860, one concession after an- 
other strengthened the position of the Corps Legislatif and advanced 
the revival of true parliamentary institutions. Li bertv ,oLpress and 
assembly, long practically extinct, was gradually revived. In 1869, 
the meetings of the Senate were thrown open to the public, and the 
Legislative Body was authorized to elect its own officers. In 1870, 
even more significant steps were taken, when the S enate, _hitherto 
hardly more than an imperial council, was erected into a legislative 
chamber coordinate with the Legislative Body (giving the country 
a bicameral parliament again for the first time since 1848) and, in 
addition, bot h hou ses were allowed the right to initiate legislation. 
Furthermore, the mmisters were made responsible to the. chambers 
instead .oLtO-the.emperor; and the power to amend the constitution 
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changed s o as p require, in every case, a favorable vote by the 
people. 

On paper, at all events, the autocratic regime of the second Napo- 
leon was rapidly giving way to a political system comparable with 
the English — a system which, as we now can see, was destined to be 
realized in France itself in years that lay no great distance ahead. 
Whether, under different circumstances, the changes would have 
saved the waning imperial order is uncertain. Assuredly they had 
not yet gone far enough to satisfy large numbers of reformers, many 
of whom, like the orator and parliamentarian Gambetta, had become 
ardent republicans. Certainly, too, Napoleon III was ill-fitted for the 
role of a constitutional monarch. But, as it was, the concessions — or 
most of them — came too late to be tested. Hardly were they made 
before the Franco-Prussian war broke out; and within a few short 
months the em peror, who had entered upon the conflict with incred- 
ible hghtheartedness, was, along with the greater part of his army, 
a prisoner in German hands at Sedan.^ 

^ The most adequate treatment of the constitutional changes of the period 1860- 
70 is H. Berton, Vcvolution comthmionelle du second empire (Paris, 1900). H. A. 
L. Fisher, Bonapartism (Oxford, 1908), is an illuminating study. The history of the 
last ten years of Napoleon Ill’s reign is related at length in the monumental apology 
of fimile Ollivier, Vempire liberal, ly vols. (Paris, 1895-1914), reviewed interestingly 
in H. Fisher, Studies in History and Politics (Oxford, 1920), Chap. iii. Cf. AT 
Deslandres, Histoire constitutionnelle de la France de lySp d iSyo, z vols. (Paris, 
1932). 
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THE PROVISIONAL 
GOVERNMENT OF 

1870 


W HEN Paris heard what had happened on the Meuse, the 
Second Empire forthwith collapsed. For a decade, it had 
lively mainly on appearances; and when these failed, it could not go 
on. The Napoleonic name was destined to stir French hearts on 
many a later occasion, and the Napoleonic legend remained a factor 
which to this day no student of French politics can wholly ignore. 
But as for Napoleon III, he simply passed out of the picture, his 
reputation shattered. Meanwhile, at the capital it 
fell to a little self-appointed group of Parisian 
parliamentarians of the Left, led by Gambetta 
and' Favre, and already on record as desiring a 
repuBti^i to take steps to remedy what Thiers aptly termed a “va- 
Cancyof power.” Somebody must do something; and the previous 
leadership of these persons in the republican cause made it natural 
for them to assume the responsibility. From the Hotel de Ville, two 
days after Sedan, they proclaimed a republic; and as speedily as 
possible a “provisional government of national defense” was con- 
structed, charged with carrying on the business of state and pushing 
the war to a successful conclusion.^ 

On the military side, the task proved impossible. 
Following up the advantage gained at Sedan, the 
Germans pressed toward the heart of the coun- 
try, encircled Paris, and, laying siege to the place, forced a surrender 
in January-, 1871. In this new emergency, there was nothing to do 
but ask for an armistice, permitting the nation to elect an assembly 
empowered to decide whether to go on with the war or to seek 
peace; and_QnT.ebruary 8, the desired intermission having been ob- 
tained, the elections took place throughout France and the colonies. 
Time was short, and the liberal electoral arrangements of the Second 
Republic were revived m toto for the occasion. 

Compare the collapse of the German imperial government in November, 1918 — 
also as a result of defeat in war, combined with popular dissatisfaction which 
eleventh-hour reforms failed to allay. In Germany, as in France, responsibility for 
the control of affairs devolved upon a hastily constructed provisional government, 
with the difference that at Berlin the expiring government officially passed on the 
torch of power to the new one. See p. 625 below. 
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THIERS MADE 

“chief of the 

EXECUTIVE power' 


Paris being in enemy hands, the new body held its first meetings 
in a theatre at Bordeaux. Its position was from the first extraordinary. 
The old imperiar government — emperor, Senate, Corps Legislatif, 
ministers — had disappeared. Furthermore, the provisional govern- 
ment, which had served the country well in the emergency, faith- 
fully carried out its announced intention to dissolve as soon as it 
should have given the nation an elected assembly,^ Consequently, 
the Bordeaux gathering found itself the legatee of all the govern- 
ments that had gone before, with powers both undefined and un- 
limited. Furthermore, its members had been elected for no stipu- 
lated term. Atonce, therefore, the body became the supreme gov- 
erning authority in the country; and for full five years an amazing 
com bination of circu mstances quite unexpectedly kept it in that role. 
As such, it made peace with G ermany, enacted laws,, levied taxes, 
contro lled th e military establishment, and finally prepared and put 
into effe ct t he constitution under which the Third Republic lives 
today. 

The Assembl)?i_ could, o{__ course, serve well 
enoug h as a leg is lature. BE t what.ab.out an execu- 
tive? Under somewhat similar circumstances, 
the Long Parliament in England, the Continental 
Congress in America, and the French Convention of 1792-95 had 
kept executive functions in their own hands, exercising them through 
committees. The National Assembly of 1871 might have done the 
same thing. It, however, c hose . a,course. leading rather in the direc- 
tion of a separate, even though controlled, executive, and bestowed 
upon the veteran historian and parliamentarian, Adolphe Thiers, the 
title_an^^thority of “chief of the executive power.” The idea of 
separation of powers probabl^IiadTdme influence in this decision, 
although the main consideration — inasmuch as an effort to get peace 
with Germany had been foreordained by the elections — was to give 
Thiers suitable prestige and authority in the coming negotiations. 
The separation did not as yet, however, go very far; for Thiers 
remained a member of the Assembly and could be directed, or even 
displaced, by it at any time. 

Under these auspices, peace was negotiated and 
ratified. Its terms (laid down in the treaty of 
Frankfort) were hard, but the best that could be 
obtained; and the nation fulfilled them promptly and to the letter. 
Then arose the question of .a _peimanent,frame of government. Who 

^ For a study of the provisional government, see J. P. T. Bury, Gambetta and the 
National Defense; A Republican Dictatorship in France (New York, 1936). 
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should make the new constitution, and for what kind of a govern- 
ment should it provide? Should the existing National Assembly t 
formulate the constitution, or should a new assembly be elected for j 
the purpose? And was France to go on as a republic, or revert to ‘ 
monarchy? 

Nobody had thought very much about these matters when the 
Assembly was elected. The one issue before the voters had been: 
Should the war be continued or terminated? On this, the nation had 
spoken unequivocally. But on constitutional and political questions 
it had had no opportunity to express itself except in an incidental and 
inconclusive way. Doubtless many people rather vaguely supposed 
that, after carrying out the country’s mandate to obtain peace, the 
National Assembly would consider its work done and give way 
to another body specially chosen to frame a constitution. A'lany 
doubted or denied that the Assembly itself had any proper authority 
to undertake the task. As matters worked out, however, the question 
of authority became academic. Serving perforce as the government 
of the country during the months while peace was being negotiated, 
the Assembly became so engrossed in the management of public 
affairs that it neither desired to take its hand from the helm nor felt 
it could safely do so. Instead, it moved from Bordeaux to V ersailles, 
and, after suppressing a menacing communard uprising in Paris, ^ 
settled itself to the task of giving the country the strong government 
that conditions obviously required, and also, as time and circum- 
stance permitted (and eventually with the consent of all parties), to 
the business of framing a constitution. 

The question of whether the existing Assembly 
MONARCHISTS AND ghould make the constitution was tied up with 
REPUBLICANS problem of the future form of government. 

There were, of course, both monarchists and republicans in the body. 
The former strongly predominated; of the 738 original members, 
hardly more than 200 were republicans. The number of republicans 
would undoubtedly have been larger but for the course of Gambetta 
and other republican leaders in opposing all thought of peace; many 
of their candidates had been defeated on this ground entirely, not 
because they were republicans; and the contemporary monarchist 
fling that France was “a republic without republicans” was clearly 
unfair. Nevertheless, it is exceedingly doubtful whether, if there 
could have been a genuine test, republican sentiment would have 
been found uppermost throughout the country. As it was, the As- 

^ In addition to being a radical social movement, the Commune was a protest 
against a centralized form of government, whether monarchist or republican. The 
communards wanted a system based on a federation of communes. 
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sembly was more than two-thirds monarchist, which at first glance 
seemed toafssure that any constitution that came from its hands would 
be monarchist. Small M'-onder that most of the people who argued 
against the right of this particular agency to make a constitution 
were republicans! 

The monarchists, however, were divided — irretrievably so, as 
events proved — and on that fact the fate of the republic hung. There ' 
were two main groups, and also a lesser one. The Legitimists, re- ' 
actionary and clerical adherents of the old Bourbon monarchy, 
wanted to place on the throne the Count of Chambord, grandson of 
the Charles X who had lost his crown at the revolution of 1830. A 
party of Orleanists desired a restoration of the house of Orleans 
(overthrown in 1848), in the person of the Count of Paris, grand- 
son of the citizen-king, Louis Philippe. And a small group of mem- 
bers who remained loyal to the Napoleonic tradition were bold 
enough to advocate a revival of the prostrate Second Empire, with 
the prince imperial, son of Napoleon III, on the throne.^ “There is 
only one throne,” observed Thiers, “and there are three claimants 
for a seat on it.” The supreme object of the republicans was, of 
course, to prevent any one of the three from being seated; although 
obviously they would have been helpless if the monarchists could 
have composed their differences. As long as there was any serious 
chance that this would happen, the republican strategy was to pre- 
vent the framing of the constitution by the existing Assembly, in the 
hope of throwing the task into the hands of a new body specially 
elected for the purpose and better reflecting the republican sentiment 
of the country. That they had everything to gain by delay was 
evidenced in midsummer of 1871, when republicans were chosen to 
fill 100 out of 1 1 1 seats that had fallen vacant. And eventually mat- 


ters so worked out that they did not need to pin their hopes to a 
new assembly; the entanglements of history finally forced the exist- 
ing body to carry out their will. 

Me anwhile the present frankly temporary 
THE RIVET LAW schcinejDf govemmenUwas hot in all respects 
working srrioothly." The main, ^difficulty was 
the uncertain position ’occuped-fiylThiers and his ministers; and 
with a view to straightening out matters, a member of the Assembly ) 
by the name of Rivet brought forward a plan under which Thiers ' 
was to be made “president of the Republic” for three years and the 
ministers were to be declared responsible to the Assembly. The 


^ The lines were not drawn rigidly, but it is computed that at the outset there were 
some 200 Legitimists, 200 Orleanists, and 30 Imperialists. The remaining members 
were either republicans or of uncertain inclination. 
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obvious intention was to revive a cabinet system on the English 
model. (The president, no longer removable by the Assembly, was 
to cease to be responsible (in the technical meaning of the term), 
and the ministers were to become the working, responsible execu- 
tive.yln general, the Assembly thought well of the proposal. It was 
not, however, prepared to go quite so far, a nd the “Rivet la w” as 
passed on August 31, 1871, while giving Thiers the title of -president 
and declaring the ministers responsible to the Assembly,, enjoined 
that the president, on his part, should also be responsible. Creation 
of the presidential title was significant, and likewise the placing of 
responsibility upon the ministers; both steps looked in the direction 
of the system of later days. But for the time being there was little 
actual change. Thiers went on actively participating in the Assem-^ 
bly’s proceedings — “a titular chief executive trying to be prime ' 
minister and floor leader as well” ^ — and cabinet government re-_ 
mained a name rather than a reality. 

Eventually, however, the Assembly discovered -the_-futili ty oL 
trying to hold both president and.ministers. responsible, and-turned 
its attention to maneuvering the president into a positi on whic h 
would permit of concentrating responsibility entirely in_the . min is- 
ters.: Some advance was made in this direction early in 1873, when 
it was ruled that the president should no longer have the right 
to address the Assembly, and that thenceforth all interpella- 
tions or questions should be directed to the ministers. It was, in- 
deed, suggested that Thiers should relinquish membership in 
the Assembly; although to this he strenuously and successfully 
objected. 


RESIGNATION OF 
THIERS (1873) 


One of the reasons for cutting off the president s 
right to mount the tribune was the dislike of 
the monarchist majority for the persistency 
with which Thiers harangued the members in behalf of the adop- 
tion of a republican constitution. Originally Thiers had himself 
been a monarchist, an Orleanist of the “right center.” But the course 
of events had gradually brought him to the conclusion that a repub- 
lic, as being “the form of government that divides us least,” was the 
only practicable solution. He openly went on record to this effect 
before the end of 1872; and in Alay, 1873, Dufaure, vjce^resident 
of the council of ministers, presented to the,Assembly_a_draKIoLjr 
republican constitution with his full approval/^ Furthermore, when 
the monarchists succeeded in composing 'tlieir differences long 
enough to carry a vote'' of want of confidence, in effect rejecting 


^ W. B. Munro, Governments of Etirope (3rd ed.), 410. 
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FAILURE OF THE 
MONARCHIST PLANS 


the plan, he immediately resigned.^ In his place the Assembly put 
a Legitimist sympathizer, Marsha LMacMahon; who, being a non- 
member, and being also a soldier rather than a parliamentarian and 
orator, was expected to hold aloof from politics in a fashion now 
beginning to be regarded as becoming in a president. 

Time was manifestly working on the side of the 
republic, and the monarchists decided to make 
a supreme effort before it should be too late. (A 
coalition ministry, headed by the Orleanist Due de Broglie, started, 
out to suppress republican newspapers and “purify” the civil service; 
and an ingenious compromise was devised whereby the Bourbon 
Count of Chambord v^as to be made king under the title of Henry 
V, and, he having no heirs, the Orleanist Count of Paris was to be 
recognized as his successor. At the last moment, however, the plan 
collapsed, for the reason that, while the Orleantsts held out for the 
tricolor-AvhiGh^lad come into use as the national' standard at the 
timg^ofjtlte-Revolution, the Bourbon claimant refused to give up 
the white flag which for centuries had been the emblem of his own 
house. The republic was saved because Chambord deliberately 
“threw his crown out of the window.’^ Even yet, not all monarchist 
hopes were abandoned; they certainly could not be realized in the 
immediate future, but perhaps in time the situation would change. 
Hence, in November, 1873, the Orleanists threw their support to 
a proposal to fix the term of President MacAiahon at seven years, 
assuming that if within that rather extended period an opportunity! 
should arise to place the Count of Paris on the throne, the monarch- 
ist president would clear the way by resigning — as indeed he very 
likely -would have done. Such opportunity, however, never came; 
and the septennial period for the presidency, thus established by 
monarchists in their own interest, passed into the permanent con- 
stitutional machinery of a republican state.- 

These various developments made it imperative 
that the Assembly actively take up the task of 
framing a constitution. If the republic was to 
go on indefinitely, it must be put on a more fixed and regular basis. 


THE COMMISSION 
OF THIRTY 


^ F. M. Anderson, Constitutiom, 6zi-6zy, G. Hanotaux, Contemporary France, 
trans. by J. C. Tarver and E. Sparvel-Bayly (New York, 1903-09), I, Chap, x; II, 
Chap. i. 

" On the royalist claimants and activities of the period, see C. T. Muret, French 
Royalist Doctrines Since the Revolution (New York, 1933), Cliap. x. Monarchist 
sentiment has persisted to the present day, and is now represented principally by the 
League for French Action, banned officially in 1936, but nevertheless surviving as a 
movement with a base in Belgium, and supporting as claimant to the throne the 
Duke of Guise, heir of both the Bourbon and Orleanist families. 
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Hence, when voting .MaciVIahon a seven-year term,_the_Assernbly 
alsolprovided for a commission, or committee, of 30 .to_ 3 y_Qrk_out 
2L pro jet, pr draft. The work went rather slowly. There were two 
fairly comprehensive plans with which to start — one being that 
previously submitted to the Assembly by Dufaure, and another a 
less liberal scheme presented by the Due de Broglie.^ But plenty of 
other plans and proposals came from both committee members and 
outsiders, and many months were required to whip a report into 
shape." Even after the committee was ready, the Assembly was slow 
to act; and it was only at the beginning of 1875, when the country 
was growing restless under the long delay, and when even Legitimist 
and Orleanist leaders were afraid of some kind of a Bonapartist coup, 


that debates on the proposed constitution were actively started. 

(^The committee had been dominated by mon- 
iHEWALLON atchists, and its plan looked, after all, not to a 

AMENDMENT ’ ifi- U ■ 1 ^ 

permanent republican constitution, but only to 
a certain amount of reorganization — ^in particular, the establishment 
of a bicameral parliament for the remaining portion of President 


iMaciMahon’s term. At the end of that time, the chambers were to 


meet in joint session and “decide upon the measures to be taken.’^ 
This was cold comfort for the republicans. But one of their num- 
ber, the Sorbonne professor Wallon, found an ingenious way of 
getting around the difficulty. When the first article, containing the 
provision indicated, came up for discussion, he introduced an amend- 
ment, not indeed saying explicitly that the republic should be perma- 
nent, but indirectly accomplishing the same object by fixing the 
term of the president at seven years and making him eligible for 
reelection.^ Nobody failed to see the point to the proposal. There 
was to be another president after MacAlahon, and another, and an- 
other; the republic was to go on indefinitely. Here was a real chal- 
lenge, and everybody was agog. To a man, the Legitimists objected, i 
But enough Orleanists were swung to the motion’s support to give 
a result of 353 votes in its favor to 352 opposed. The.^Afallon 


^ One is reminded of the Virginia plan presented at the opening of the Phila- 
delphia convention of 1787; also the Preuss plan laid before the Weimar conven- 
tion in Germany in 1919. See p. 633 below. 

• The unpublished minutes of the commission’s proceedings are preserved in the 
archives of the Palais Bourbon, the building in which the Chamber of Deputies 
now sits. 

“ “The president of the Republic is elected by an absolute majority of votes by the 
Senate and Chamber of Deputies united as a National Assembly. He is chosen for 
seven years, and he is reeligible.” This became Art. 2 of the Law on the Organiza- 
tion of the Public Powers, adopted on Februar)^ 25. The final vote on this particular 
article was 413 to 248. 
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ame ndment” prevailed, and t henceforth the presumption was .that' 
the i nstrument which the As sembly: was arduously fabricating .was 
to be, not a mere stop- gap agreement, but a permanent frame of 
government. Not without reason is the clever academic deputy from 
the Departement du Nord often portrayed by his countrymen as the 
father of the French constitution. 

After this, progress was more rapid; and pres- 
THE CONSTITUTION g^tly the Assembly was ready to adopt two of 

the three “constitutional laws” which compose 
the country’s written constitution today. T he first one, vote d JEeb- 
rua ry 24, co ver ed the or ganization of the Senate; the sec ond, adop ted 
on the f ollowing da y, pr ovided for the president, th e minist ers, 
and the Cha mber of Deputies. Both w ere camed 3 y substantial, ma- 
io nties. T he two together, however, left many gaps to be filled. To 
a degree, these were taken care of by the third law of tl^s.eries, 
adopted_oii_July— 1-6, and defining .the-ilrelations of. the._public 
po wers ,” esp ecially of the president and ministers with the chambers; 
to a degree,,.also,..they— were-supplied .by a law of August 2 on the 
elec tion of senators, another of Np vembe r 30 on the election of'dep- 
utie s. an d_a-number-of-other- supplementary .measures, not strictly 
“constitutional”-Iaws, but rather, as the French would say, “organic” 
lawsjor-acts.^ 


THE constitution’s 
CHARACTERISTICS 


The National Assembly had performed the task 
which it had set for itself ^ — but, remarks the 
principal French writer on the period, “how 


^ The texts of the three constitutional laws will be found in L. Duguit et H. Mon- 
nier, Les co 7 istitiitions, 319-325, and in English translation in F. Al. Anderson, C071- 
stit 7 itio 77 S, 633-639, AV. F. Dodd, Modem ConstimtioTis, I, 286-294, H. L. McBain and 
L. Rogers, New Constitutions of Europe, 523-528, W. E. Rappard et al., Source Book 
on European Governments (New York, 1937), Pt. II, pp. 8-14, and N. L. Hill and 
H. W. Stoke, The Backgrotind of Europeati Govertimettts, 241-246. Tc.vts of the 
two organic laws mentioned are in Duguit et Alonnicr, 325-335, Dodd, I, 295-308, 
and McBain and Rogers, 529-540. The best account of the events of 1875 is G. Hano- 
taux, Co 7 ite 7 nporary France, III, Chaps, i-iii; and the antecedents of the constitution 
are surveyed pointedly in A. Esmein, Elements de droit constitutio 7 i 77 el (8th ed., 
Paris, 1927), II, Chap. i. There is an interesting interpretation in H. A. L. Fisher, 
Republicmi Traditioti in Europe, Chap. xi. See also P. Deschanel, Gambetta (Paris, 
1919), and G. Hanotaux, L'echec de la monarchie et la fo 7 tdation de la republique, 
2 vols. (Paris, 1926). 

“ The senatorial elections were held on January 30, 1876, the elections of deputies 
on February 20 and March 5; and on A'larch 8 the Assemblj" — after more than five 
3'^ears of power — resigned its functions into the hands of the new parliament and 
passed out of existence. The elections arc described in G. Hanotaux, op. cit., Ill, 
Chaps, vi-vii, and the establishment of the nctv regime (although, of course, it is 
to be observed that MacMahon’s presidency, the ministers, and the entire adminis- 
trative and judicial system went on undisturbed) is covered in E. Lavisse, Histoire 
de Fratice contettiporahie (Paris, 1921), VIII, Chap. i. 
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slowly, how painfully, how incoherently!” ^ The completed instru- 
ment bore on every page the marks of its tempestuous origin. In 
form, it cannot compare with the constitution of the United States, 
of Switzerland, of Eire (southern Ireland), or, for that matter, with 
any one of a half-dozen earlier constitutions of France herself . Jt con - 
sists of three separate, brief, poorly ar t icul ated_documents. It shows 
little regardTor orderly arrangement of material, and even the lan- 
guage employed is in spots decidedly below the French standard 
of grace and lucidity. More important, it makes no pre tense to 
covering all of the matters which, one expectsdo hnd treated-in-a 
constitution. It goes into rather needle^ detail at some..p_oints,_and 
at others omits fundamentals. It contains -UO, bill of rights , nor, 
indeed, any express guarantees of. civil Jiberty. It does not say how 
the ministers shall be selected, or whether they shall be member.s of 
Parliament, or how the members of the Chamber of Dep.uties.shall 
be chosen, or what their term shall be. It does not nowadays say how 
the senators shall be elected; for although this matter wa? covefed'in 
the first of the three laws as passed in 1875, the seven articles relating 
to it were stripped of their constitutional status and reduced to the 
character of ordinary statute by an amendment adopted in 1884.® 
There is no provision for annual budgets; and, asidejfr om a clau se 
authorizing the Senate toEe erected into a high court, .th,e_judiGiary 
goes entirely unmentioned.® 

REASONS What are the reasons for this nondescript, hap- 

hazard aspect of the fundamental law of a people 
famed for its orderliness, exactness, and love of the symmetrical 
and logical? Certainly they do not flow from any lack of experience 
in constitution-making. Nowhere else in Europe had so many writ- 
ten constitutions been drafted before 1875; and nowhere else |iad 
such instruments been so full, so explicit, and so letter-perfect. 
shormomings — in form and appearance at least — of the constitu tion 
of the Third Republic arose out of the give-and-take jnetliod-by 
which it was made. From end to end, it was a product of _cg.m- 
promise — the handiwork of a body of men who, taken as a whole, 
and because of the political situation already described, felt no enthu- 
siasm for their labor and took no pride in its results. A monarchist 
majority found itself maneuvered, largely by its own ineptitude, 
into writing a republican constitution. But it neither wanted nor 

^ G. Hanotaux, op. cit., Ill, 283. 

" Later in the same year, these artifiles were completely discarded and new legisla- 
tion on the subject enacted. H. L. INlcBain and L. Rogers, op.. cit., 541. 

“ The constitution is analyzed briefly in E. M. Sait, Government and Politics of 
France (Yonkers, 1920), Chap, i, and more fully in G. Hanotaux, op. cit., Ill, Chap. v. 
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expected that constitution to endure; and, viewing the instrument 
as a makeshift, it had nothing but apologies for it. As for the repub- 
licans, they rejoiced in the discomfiture of their opponents; but they 
had been obliged to make so many concessions that, at best, they 
could look upon the new frame of government, based as it was upon 
the ill-concealed hope of a resurrection of monarchy, as only some- 
thing with which to start. “The constitution of 1875,” says M. 
Bartlielemy, “is a hang-dog constitution, ‘Cinderella slipping noise- 


lessly between the parties who despise her.’ ” ^ 

The French have a saying that “only the provi- 
WHY THE CON- sional endures.” So it certainly has been with 
the country s constitutions. Half a dozen such 


instruments, meticulously drafted, cleverly phrased, and presump- 
tively permanent, fell to the ground in swift succession. The hodge- 


podge fundamental law of 1875, grudgingly adopted and inspiring 
little confidence, struck root, proved adequate for the country’s 
needs, emerged unscathed from the acid test of the World War and 


post-war crises, and is today as solidly grounded as any in Europe. 
One reason, of course, for the constitution’s survival is that as time 


went on France gradually grew more frankly and positively repub- 
lican, leaving the monarchists with no opportunity to write a new 
fundamental law more to their liking. A second favoring circum- 
stance is that the constitution was the pet project of no one party. 
But a main explanation lies in the very qualities in the constitution 
which make it look so shabby in comparison with others — its brevity, 
its incompleteness, its lack of sonorous phrases and challenging prin- 
ciples. It did not seek to pull down a full-blown political system 
out of the heavens, but only to piece together a set of institutions 
that would serve immediate practical ends. That which already 
existed, e.g., the president and the ministers, was to be continued, and 
to this were to be added only the most obvious necessities, chiefly 
a bicameral parliament to supersede the emergency assembly elected 
in 1871. Powers and relations were defined sparingly, and often in 
general terms, leaving the bulk of arrangements to be supplied, as 
need arose, by legislation, interpretation, and usage. Except in so 
far as the cabinet system envisaged was ultimately of English origin, 
everything was thoroughly French; at all events, there was no direct 
and deliberate borrowing, as from Britain in 1814 and from the 
United States in 1848. Practical rather than philosophical, matter 
of fact rather than doctrinaire, the constitution looked to no abrupt 
break with the past and affronted no feelings of national pride and 


( 


' The Government of Trance, 20 . 
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spirit. Rather, it was hammered out, piece by piece, on the basis of 
hard experience, in the effort to meet the demand of an impatient 
country for a settled, workable system. It grew first, and only after- 
wards was put on paper. So constructed, it met the needs of the day, 
without losing capacity to be adapted and applied to meet those of 
other days that were different. If deficient in logic of content and 
arrangement, it was based, as a French authority has truly said, on 
“the larger logic of history.” ^ So fortified, it has proved an instru- 
ment of great vitality and strength. 

Without doubt, the final adoption of the three^ 
constitutional laws of 1875 was greatly facili-' 
tated by the provisions made for amendment.. 
The authors of earlier constitutions flattered 
themselves that their handiwork approached perfection. But the 
makers of the present one labored under no such illusion. Every one 
expected to find himself wanting changes made; and every one, 
especially if a monarchist, was interested in setting up arrangements 
by which changes could be effected quickly and easily, yet without 
coup d'etat or revolution.(Accordingly, the Law on the Organiza- 
tion of the Public Powers lays down a very simple amending proce- 
dure; (i) the president (or the ministers acting in his name) may 
propose an amendment; or the proposal may come from one or both 
of the houses of Parliament; (2) each house considers the matter 
and decides, by a majority vote, whether in its judgment “a revision 
of the constitutional laws [in respect to a specified matter] is neces- 
sary”; (3) if both houses act affirmatively, the members meet in joint 
session as a National Assembly and, after such fresh discussion as 
may be desired, take final action, by absolute majority of the total 
membership.^ Any proposal that successfully runs this gantlet forth- 
with becomes part of the constitution. *) 

This mode of amendment presents a number of 
interesting features. In the first place, the same 
men whpmakeJiheprdinaryia^v.samerLdiEEGOT- 
stimtiqn. Aft^the preliminary stage, however, the y are organiz ed 
in a different- way. When..convened_in-National,Assembly, the 
chambers lose their individuality for the time being, and senators 
and deputies become members, on a common footing, of a new, 
distinct, constituent body; ® and whereas the regular work of legis- 

^ A. Esmein, &eme 7 its de droit cotistiuitionnel (8ch ed.), II, 30. 

“ There being now 314 senators and 618 deputies, 467 votes in the National As- 
sembly would at present be necessary for the adoption of an amendment. 

“ No special officers are elected for the direction of the Assembly’s proceedings. 
The president, vice-presidents, and secretaries of the Senate serve as the “bureau.” 


FEATURES OF THE 
PLAN 
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lation is carried on by the chambers sitting in their respective build- 
ings in the national capital, the Assembly meets in the hall occupied 
from 1 876 to 1 879 by the Chamber of Deputies in the old royal palace 
at Versailles. In the second place , the amending_prncess-is-simple 
and , speedy. It is, of course, not more so than in England, where, as 
we have seen. Parliament adopts constitutional changes in exactly 
the same way that it enacts ordinary laws. But, as compared with the 
method prev ailing in_theJJ_nited States, where amendments to the 
f ederal-Gonst-itution, -after— being— proposeLdJiy_Cong.ress ( oji_by_ a 
special, convejitipn) , hav.e_to-.be-ratified_byj:he .legislatures-(.or by 
con ventio ns) in three-fourths of the states, it is conspicuously easy 
an d spee dy. The original constitution was not submitted to a popu- 
lar v ote, and n eiflier are'^endments. Either house can, of course, 
block a proposed amendment by refusing to vote the necessary pre- 
liminary resolution.^ But, once this initial stage has been passed in the 
two chambers, the decision rests with a single body and is likely to 
be reached quickly. The plan has the merit of making it somewhat 
difficult to set the amending machinery going, but easy to obtain 
results after it is started. 

So far as the letter of the constitution is con- 


RESTRicTtoN OK THE ^emed, only o ne restraint h as b een placed up on 
AMENDING POAVER _AssemWy’s_,amending-power, namely, that 
the re publi can f orm_Q£-go,vernment shall never be made the subject 
of a proposed re vision . Evenjhis prohibition (itself originating in 
an amendment of 1884) must, howet^er, be regarded as . a , ger)tle- 


men ’s ag reement rather than as an insurmountable restriction; for 
the National-Assembly— once-set-up,- becomes a sovereign body, 
equallyijyit.h-t-he-Assembly which made the constitution in the first 
place, _and as_such_cannoLbe_regarded as bound by decisions of its 
prede,cessors. Any action of the Assembly would seem to be ipso 
facto valid and enforceable, even if directly contravening the clause 
cited, or — so far as that goes — even if it displaced the entire existing 
constitution by a new one.^ In France, therefore, as in Great Britain, 


^ Tlie constitution throughout evidences solicitude for the Senate, and the 
arrangement mentioned was designed to protect that body against amendments im- 
pairing its powers and rights at the hands of an amending assembly in which senators 
are, of course, heavily outnumbered by members of the other branch. 

“ There is not complete agreement among French authorities on this point. 
Duguit (op. cit., 2nd ed., IV, 538-540) talces the view here expressed; Esmein and 
Poincare dissent. Thus Poincare: “The minister, Jules Ferry, who took the initiative 
of this measure, did not, of course, believe that a word inserted in a law could 
make the constitution eternal. But he wished to put an end to the attacks, then 
incessantly renewed, of the enemies of the Republic. The practical bearing of this 
proposition is easily grasped. Any revision which would have for its object the 
substitution of a monarchical system for the Republic would be illegal and revolu- 
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the constitution is at the mercy of the government; for in both coun- 
tries the people, although certainly to be regarded as the ultimate 
authority, have tacitly surrendered to the government — in effect, 
to the legislature— full constitution-making and amending powers. 
It is true that in France a certain formal, procedural distinction be- 
tween constituent and legislative activities is maintained; but in 
essence the situation is the same as that across the Channel, where no 
procedural differences exist. 

In point of fact, the amending power has been 
AA'iENDMENTs THUS Sparingly. To begin with, the constitu- 

FAR ADOPTED tiongl laws are so constructed and phrased_as,to 

leave very wide latitude for the exercise of governmental power 
within their broad and flexible provisions. In the second place, the 
courts do not pronounce acts of Parliament unconstitutional, there- 
by lending impetus to demand for constitutional amendment as has 
sometimes happened in the United States.^ Great and necessary 
additions to, or other changes in, the governmental system have been 
made freely, not only by interpretation and usage but by legislation. 
Formal amendments, however, have been adopted on only three 
occasions: (i) in 1879, when an article in the law of February 25, 
1875, was abrogated so as to enable the seat of government to be 
transferred from Versailles to Paris; (2) in 1884, when four amend- 
ments were sanctioned as follows: (a) reducing from three to two 
months the maximum interval between a dissolution of the Chamber 
of Deputies by the president of the Republic and the election of the 
new chamber, and requiring that the latter shall meet within 10 
days after the election, (b) forbiding the republican form of govern- 
ment to be made the subject of a proposal for revision, and making 
members of families that have reigned in France ineligible to the 
presidency, (c) withdrawing its constitutional character from that 
part of the law of February 24, 1875, dealing with the election of 
senators, and leaving that matter to be regulated, as it is today, sim- 
ply by statute, and (d) rescinding a paragraph of the law of July 
16, 1875, which required that on the first Sunday after the opening 

tionary. The head of the state would have the right, as it would be his duty, to refuse 
to promulgate such a law if voted.” How France h Governed, 163. Cf. E. M. Sait, 
Government and Politics of France, 28-29. There is similar difference of opinion on 
whether the Assembly, once convened, can legally consider and act upon amend- 
ments which have not been passed through the regular preliminary stages in the 
houses separately. Duguit {op. cit., 2nd ed., IV, 541-542), says it may; Esmein {op. 
cit., II, 547), that it may not. No effort of the kind has ever been made; but it would 
seem that, as a matter of law, Duguit’s view is to be preferred. 

^ Notably in connection with the Eleventh and Sixteenth Amendments. 
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of a parliamentary session, divine aid in behalf of the chambers should 
be invoked in all churches and temples; and (3) in 1926, when, to 
bolster up confidence in the government’s capacity to honor its 
financial obligations, a crisis “national union” ministry pressed upon 
reluctant chambers an amendment giving complete financial auton- 
omy to an organization entrusted with amortizing the debt, and also 
earmarking specified revenues, e.g., the proceeds of the tobacco 
monopoly, for debt payment. It is hardly necessary to add that these 
changes, taken together, do not make the governmental system 
anything very different from what it was when the constitution was 
first adopted.^ 

But of course, in France as in other states, the 

ORGANIC LAWS , . , • , r 

real constitution is by no means simply the texts 
labelled as such; and by the same token, constitutional development 
is no mere matter of the amendment of documents. Around th e th ree 
“constitutignalJaAvs” Jias been built up a vast structure of organic 
law , ordinary la w, and custom. These are the things that put flesh 
on the skeleton, or, to abandon the figure, transform an outline into 
a system/ Under French terminology, an “or ganic’ ’^ law is one 
which, while enacted like any other, and not written into the formal 

^ Texts of the amendments of 1879 and 1884 are in L. Duguit et H. Monnier, Les 
constitutions, 336-338; F. M. Anderson, Constitutions, 639-640; and H. L. McBain 
and L. Rogers, Neiy Constitutions of Europe, 528-529. Cf. J. Auffray, Etttde stir la 
facilite de la revision de notre constitution (Paris, 1908), and H. Dupeyroux, “Du 
systeme fran$ais de revision constitutionnelle,” Eev. du Droit Public et de la Set. 
Polit,, July-Sept,, 1931. The amendment of 1926 is discussed in A. Esmein, op. cit. 
(8th ed.), II, 555-567. Several amendments were proposed during the World War, 
but none was adopted (see L. Duguit, op. cit.. Appendix) . President Millerand, in 
1924, strongly urged an amendment to increase the power of the chief executive — 
but also without avail. Amidst severe political disturbances in 1934, conviction that 
the parliamentary system was passing through a crisis which must somehow be 
resolved if democracy was to be saved called forth a flood of suggestions for gov- 
ernmental reform, some of them — touching such matters as the committee system 
in the chambers, the use of interpellation (see p. 528 below), and the enfranchise- 
ment of women — requiring no amendment of the constitution, but others entailing 
more or less important changes in that instrument. Among the latter, first place 
was taken by a proposal to repeal a clause of the Law on the Organization of the 
Public Powers which makes a dissolution of the Chamber of Deputies impossible 
without the consent of the Senate. Another looked to introduction of the device 
of the popular referendum. Notwithstanding that Premier Doumergue, and also a 
special committee of the Chamber of Deputies, urged especially the amendment 
relating to dissolutions, no action was agreed upon. But the proposals arc by no 
means to be regarded as dead. See M. Ordinaire, La revision de la constitution 
(Paris, 1934); R. Mirkine-Guetzevitch, “Revision of the Constitution in France,” 
Politica, Aug., 1934; P. Vaucher, “The Internal Crisis in France,” Polit. Qiiar., July- 
Sept., 1934; and cf. pp. 536-537 below. In La reforme gouvemementale (new ed., 
Paris, 1936), ex-Premier Leon Blum sets forth a program for making French govern- 
mental machinery more responsive to democratic control. 
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constitution, has none the less, because of the qua si-constit utional 
nature of the subject with which it deals, a more fuhdamentaTaspect 
than an ordinary statute) ElectoralJaws furnish as good an illustra- 
tion as any. In reality, a^Professor Adunro remarks, there is not much 
difference between an organic law and an ordinary law except a 
sentimental oned Both are enacted, and may be revised or repealed, 
in the same way. There is something to be said, however, for a 
terminology that puts a measure regulating the election of deputies 
in a different category from a statute laying duties on imports of 
wheat. The one type of law is obviously more basic, less open to 
change save for weighty reasons and after mature deliberation — in 
short, more analogous to constitutional law in the strictest sense — 
than is the other. Indeed, the equivalent of what is contained in most 
French organic laws is in many other countries found in the written 
constitution itself. But this merely illustrates how necessary it is in 
studying the actual working constitution of any state to take into 
account statutes as well as formal constitutional documents. 

Custom, or usage, too, is highly importan t. 

GreS~Bfitaih“Has no monopoly of this sort of 
thing. It is true that the elements of the cabinet system, for example, 
are provided for in a fundamental law in France, whereas on the 
opposite side of the Channel they are not; but the 
of the system, including the high role, p.layed by 
almost as much a matter of usage ,in_one country as in the other. In 
64 years, the Chamber of Deputies has been dissolved only_once; and 
what stands in the way of further dissolutiohs^is" not simply the un- 
usual constitutional requirement that the Senate must be consulted 
and give its assent, but a tradition or custom that would make a dis- 
solution seem almost a coup d^etat, and therefore revolutionary.^ In 
the same length of time, only two presidents of the Republic have 
been reelected; and usage seems to have made a one-term ruLe_almost 
as much a matter of unwritten law as a iio-third-term rule has come 
to be in the United States, The president’s right to demandjcecon- 
sideration of a measure that has passed the two houses of Parliament 
— in other words, his suspensive veto — has neverjjee n exerci sed, and 
his right to send messages has fallen compRtelyJnto^disuse. It is by 
custom unly that statutes are never made retroactive, that b udgets ar e 
submitted annually, and that the person of the presidenyis v ery rar ely 
made a subject of parliamentary debated Other illustrations will 
come to light as we proceed. 

^ The Goverjmients of Ejirope (3rd ed.), 414. 

■ Sec p. 450 below. 
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BASIC FEATURES OF 
THE GOVERNMENTAL 
SA^STEAI: 


1. UNITY AND 
CENTRALIZATION 


The next half-dozen chapters of this book will 
be devoted to an account of the system of gov- 
ernment operating under the constitution of 
1875 as expanded by amendment, legislation, 
and usage. Certain general features, however, may appropriately be 
noted here. 

Since becoming a truly national state in early 
modern times, France has always had a highly 
unified and centralized political system; and 
there is no trace of federalism in her governmental arrangements 
today. To be sure, .as one political regime has succeeded another 
since 1 789, she has to some extent oscillated between extreme central- 
ization, e.g., under Napoleon I, and a greater measure of autonomy 
for local areas and governments; and conflict betv^een the two prin- 
ciples runs throughout the history of the Third Republic, with, on 
the whole, a certain cautious tipping of the scale in the direction of 
a wider geographical distribution of powers. An outstanding fea- 
ture of French government today continues, however, to be the high 
concentration of authority — legislative, judicial, and particularly 
administrMve— at 'Paris. As in Great- JBritain, local governments 
have only such powers as are delegated to them by Parliament; and 
such d elegatio n has been far less generous than on the other side of 
the Chaimel. 

^ From limited government, the country after 

1789 repeatedly slipped back into absolutism. 
Under the Third Republic, however, the prin- 
ciple of popular sovereignty has been maintained for more than 60 
years, and in the face of communist and fascist dictatorships in other 
leading Continental states, the Republic remains a democracy. Man- 
hood suffrage, cabinet responsibility, and parliamentary supremacy 
still give ample scope for the control of government by public 
opinion. 

The exponents of liberalism in the eighteenth 
3. SEPARATION century placed much stress on the se paration of 
OF POWERS poxyers. as a safeguard against autocratic gov- 

ernment; Montesquieu, in particular, gave the doctrine vogue. The 
governments of the Revolutionary period were supposed to have 
been constructed with reference to the principle; and although ruth- 
lessly defied under the Napoleonic regimes, it was in the minds of 
the makers of the fundamental laws of 1875, and as a constitutional 
maxim is jealously cherished by French lawyers and scholars today. 
Vin practice, the development of the cabinet system has tended 


2. POPULAR 
SOVEREIGNTY 
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somewhat to reduce the principle to a theory rather than a fact^and 
the legislature’s control over administration is appreciably greater 
than in England, On the other hand, the courts haveJess-control 
over administration than in that country, because a different sort.of 
provision is made for judicially reviewing administrative acts; and if 
the government as a whole be regarded as fundamentally__one-of- 
union of powers, at all events, there is genuine and significant sepa- 
ration of functions. 

We have seen that the members of the national 


4. THE SUPREMACY legislature, sitting in the guise of a National As- 
OF PARLIAMENT- gembly, and, as such, speaking for the ultimate 
sovereign, i.e., the people, can make any changes 
whatsoever in the written fundamental law, \To this may be joined 
the fact that, save for amending the constitution, the legislature as 
such, i.e., Parliament, falls but little short of the legal omnipotence 


enjoyed by the Parliament of Great Britain, and may, if it chooses, 
enact a statute palpably inconsistent with the constitution in full 
assurance that such statute will be recognized and enforced by the 
courts — which is tantamount to saying that in France, as in Britain,^ 
the American practice of judicial review of statutes does not prevail^ 
Slightly over a hundred years ago (1833), the Court of Cassation, 
as the nation’s tribunal of last resort in cases of other than an admin- 


istrative character, was faced with the question of whether it should 
declare null and void a press law palpably in violation of the con- 
stitutional charter of 1830. From one side, it was argued that if the 
plain provisions of the fundamental law could be ignored with im- 
punity, it was useless to have a fundamental law at all. But to this 
the court replied that, however weighty the contention, the judges 
were without power to act, and that any law “deliberated and pro- 
mulgated” according to the constitutional forms prescribed by the 
charter was “valid and enforceable”; and the position thus taken has 
been adhered to, under all successive regimes, from that day to this. 

! To be sure, as in Great Britain, subordinate legislation, i.e,, ordi- 
nances and regulations emanating from executive departments and 
other administrative officers and bodies, national or local, may be 
judicially reviewed to determine whether they are ultra vires or 
have been issued in any other way improperly;')md not only may the 
ordinary courts refuse to apply such measure's if found irregular or 
contrary to law, but the highest administrative court, the Council 
of State, may formally annul them. In neither France nor Great 
Britain, however, is any act of Parliament challengeable judicially. 
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How long this will continue true is a matter of 
xm^FOTURE^^^ doubt; for in France judicial review, on some- 
thing like American lines, has become a subject 
of lively discussion. Conservatives, in general, would like to see the 
courts in a position to curb an increasingly radical Chamber of Dep- 
uties, just as, with the same object in view, they would like to see 
a stronger executive. Some of the country’s ablest constitutional 
lawyers not only believe the principle sound, but consider that the 
judges already have a potential right of review and need only to 
exercise it.^ And the fact is noted that in a number of European 
states, e.g., Norway, Switzerland, Rumania, Greece, and Eire (the 
former Irish Free State), full-orbed judicial review has of late come 
into play, while in pre-Nazi Germany and in the former states of 
Austria and Czechoslovakia there were important developments in 
the same direction.’ More radical political elements, on the other 


hand, raise strong objection on the ground that the power of review 
would frustrate popular control as exercised through the elected 
legislature, and would eventuate in a judicial autocracy.) And able 
constitutional lawyers assert that, unless specifically authorized by 
constitutional amendment, it would violate the provision of Article 
8 of the Law on the Organization of the Public Powers giving the 
chavibers the exclusive right to determine whether any legislative 
proposal submitted to them contains within itself a modification of 
the constitution, and to proceed to an amendment if such modifica- 
tion is found to be involved, and if at the same time there is sufficiently 


strong desire to take the action proposed.^ 

In a sense, the whole issue is somewhat academic, for the reason 


that in a country with a constitution dealing mainly with the ex- 
ternals of governmental machinery and procedure rather than 
with substantive powers, having also no complicating federal 
arrangements, and, further, having no formal bill of rights or 
“due process” clause, comparatively little legislation is, or is likely 
to be, enacted concerning which there can be any genuine ques- 
tion of constitutionality. It is not inconceivable, however, that 
the Court of Cassation might reverse its stand of a hundred 
years ago; and at least one eminent French authority has left on 


^ L. Duguit, Souverainete et liberte (Paris, 1922), 200. 

2. See argument of Carre de Adalberg, reprinted in W. E. Rappard et al, Source 
Book, Pt. II, 132-134. The point to the argument is that, as the constitution stands, 
the chambers are made the sole judge of what is constitutional and of what, on the 
other hand, falls outside of the constitution and accordingly could be undertaken 
only if the constitution were amended. 
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record a prediction that in the course of no great amount of time it 
will do sod 

Unlike most earlier French constitutions, the 
5, iHESiArusor fundamental laws of 1875 contain no bill of 
PRIVATE RICH IS rights. There is a theory that the Declaration of 
Rights of 1789, having never been rescinded, is still in effect; and 
the view has had the support of some eminent authorities. Equally 
respectable authorities, however, are of the opposite opinion," and 
the matter may be regarded as pretty well settled by the circum- 
stance that one cannot go into court and establish a right by refer- 
ence to the historic Declaration alone. As in Great Britain, certain 
monumental statutes cover a good part of the ground — the Jaw of 
June 30, 1 881, on freedom of public assembly, that of July 29, 1881, 
on liberty of the press, and that of July i, 1901, guaranteeing the 
right to form associations not having objectives contrary to law or 
subversive of public morality. 'As in Great Britain also, however, the 
ultimate guarantee is the assurance that Parliament, although legally 
capable of imposing any restrictions whatsoever, is an organ of popu- 
lar opinion and can be depended upon to recognize and respect 
personal freedom as an indispensable prerequisite of democratic 
government. More than once, it has been proposed that a formal 
bill of rights be added to the constitution. But not even the experi- 
ences of the fYorld ^^^^r period, when for more than five years a 
“state of siege” kept civil liberties virtually suspended, served to 
convince the nation of the necessity of such a precaution.^ 

' L. Diiguit, as cited above. For a summary of the status of judicial review in 
Europe, sec J. \V. Garner, Political Science and Government (1952 cd.), 759-768; 
in France, the same author’s “Judicial Control of Administrative and Legislative 
Acts in France,” Amer. Polit. Set. Rev., Nov., 1915; and for a full treatment, com- 
paring judicial review in the United States, A. Blondcll, La controle jnridictionnei 
de ia comtimtionnaiitc dcs lots (Paris, 1928). 

“ For the affirmative view, sec L. Duguit, Traite de droit consthiitionnel {3rd 
cd.), 11 , 182 ff.; for the negative, E. Esmein, tilemeins de droit constittitionnel (8th 
cd.), 11, 587. 

“ On the general subject, see W. R. Sharp, The Government of the French Repub- 
lic (New York, 1938), 29-37. 



CHAPTER XXIII 


REPUBLICS AND 
PRESIDENTS 


The President of the Republic 

I T WAS is.JUSgU.ca, rather than Europe, that the ^le and office 
of ‘^p rgsident” ffirs t came into their present more orless axiomatic 
association with the idea of republican government. The United 
States has had a president since 1789, and various Latin American 
states from days dating back a hundred years and more. But the 
oldest presidency in Europe is that of Switzerland, beginning in 
1848; and even it is only an incidental feature of a plan under which 
the national executive powers are vested, not in the president alone, 
but in a council of seven persons. The first French republic tried 
different f orms of executive, but never had a president. Tlie'second 
republic, 'influence d somewhat" by the American exampleriiad’ a 
pre sident — but only to see Louis Napoleon make the office a step- 
ping- sto .ne .to an imperial title. This unhappy experience left the 
republican elements of the country in a somev 
what skeptical frame of mind; and down to i87o\ 
most of them felt — as, indeed, Jules Grevy had 
urged in 1848 — that there ought to be no president of the Republic^ 
but only aj'president of the council of ministers” (in effect, a primq 
minister)' — a head of the government not set up by popular election 
as an authority coordinate with Parliament, but chosen by Parlia- 
ment itself and kept under the full control of that body. Reformers 
elsewhere in later times have occasionally held the same view; and 
in Prussia, Bavaria, and indeed all of the German Ldvder of pre-Nazi 
days one would have found in operation precisely the plan which 
numerous French republicans of 60 or 70 years ago had in mind. The 
Nati onal Assembly of 1871-75, however, came gradually to a dif- 
fere nt arrang ement. Monarchist though it was, it created — or re- 
vived — the most obvious symbol that a republican government 
can have, f.c,, a chief executive known as “the president”; and, curi- 
ously, Grevy himself not only became the first Frenchman to be 
elected to the office under the constitution of 1875, but occupied it 
longer than did any other incumbent prior to the present one.^ 

^ Speaking of the unimpressive start which the presidency of the Third Republic 
made, a French writer remarks; “No longer did he [Grev}'] wish openly to abolish 
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The architects of the constitution did not, of 
HowTHEPREsi- course, squarely and disinterestedly face the 

DENcy OF THE qucstion of what form of executive to. establish. 

Instead, the}L.found-themselves with- a fully de- 
veloped presidency on their hands, and merely 
(Voted to continue it. How this came about has already been related, 
,'The National Asse mbl y, jn 1871, was confronted witly tasks, which_ 
requir ed th e settinjg up of a “chief of the executive power,” and it 
(.forthwith elevated to that dignity the man whom it rightly deemed 
to have the most outstanding qualifications, M. Thiers. There was 
‘no thought of a permanent presidential office — j iot ev en when, after 
[a few months, the title of president was officially introducefiTNever- 
'cheless, precisely such an office was actually in the making; and the 


quarrels of the monarchists gave it every chance to grow. Already 
fully developed by 1 875, the office did not have to be established, but 
merely to be assigned a place in the new constitutional order. There 
was therefore at that time little actual weighing either of French prec- 
edent or of foreign experience. The constitution of the first repub- 
lic, like that of Switzerland, might have suggested a collegial, or 
plural, form of executive; that of the second republic might have 
pointed to a decision in favor of direct popular election. But little 
attention was paid to either. Nor is it clear that the country would 
have been any better off had a different course been pursued. Plural 
executives (Switzerland excepted) rarely work well; and direct pop- 
ular election of a chief executive who is to function under the restric- 




tions of a cabinet system — although fairly successful for a brief time 
in Germany under the Weimar constitution — might easily lead to 
difficulties, and in point of fact actually did so in France, as has been 
noted, in the period of the second republic. 

I The office resulting from the casual procedure , 
THEORY AND FACT ; described is one of the curiosities of European 

OF THE PRESIDENT S ■ iv '✓'t i -J T 

POSITION v.^politics.'^ln many respects, the president 01 

France is an imposing figure. He is the supreme 
embodiment of the executive power, the titular head of the %te* 
The constitution endows him with numerous weighty functions. 
He receives a salary of 1,800,000 francs a year, with also the same 
amount for entertainment, travel, and miscellaneous expenses — ^both 
voted annually as part of the national budget.^ The nation provides 


it [the presidency]; he occupied it and effaced it.” J. Barthelemy, The Government 
of France, 89. 

^ At the present rate of exchange, this means a total of about 183,000, 
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him with t hree splen did residences/ and he lives in semi-regal style. 
Wherever he goes, he i s rejceived with civil and militaryT^ors such 
as elsewhere are accorded only to royalty. He is, as a French scholar 
has said", “ ^constit utional king for seven years” — and for as much 
longer as his tenure may Be 'extended hy x eefect ion. In short, his’l 
po sition is as dig nified, i nflue ntial, and powerful as theories and f ormsS 
can make it.>But in “theories and forms^lies the rub. “Each..oLthe \ 
acts of the president of the Republic,” says the constitution, “must ( 
b e countersigned by a minister ”; and this_merciless.,provision means-' 
that while power may be the president’s, it_can be exercised, only 
througlTmimsters, who,, being, responsible to Parliament, will natu-( 
rallyTHdjnghtfully insist on determining when and how it shall be'^^ 
wjelde d. W e shall see that the president need not be a nonentity, nor 
yet a mere ornament. He may, indeed — just as may the king in Eng- 
land — exert influence, and even power. His.main practical impor- 
tan ce, h owever, is as a pageant rather than as a ruler — as a s ymbo l ^ 
oUnational un ity, a nominal head of administration, a balance wheel 
in a complicated political machine. It goes without saying that some 
presidents have been less happy than others in such a role. 

How does a president get his position, and what 
types of men are most likely to attain the honor? 
There are, of course, th ree well -known ways 
in which the chief executive of a republic may be chosen: by direct 
pop ular vote, by the leg islatu re, and b y som e kind of electoral col- 
lege eyjecially constructed for the purpose. The German Republic 
of^e-Nazi days employed the first method; Switzerland employs 
the second; the United States (in theory, at all events) employs the 
third. France tried a modified form of the second plan in her first 
period of republicanism, and in 1848 went over to direct popular 
election. Neither experience was happy.^n 1875, she, in effect, 
ad opted the p lan of legislative election; for akhough the National 
Assembly to which elections were entrusted is, in legal theory, a dis- 
tinc t auth ority, standing on its own constitutional foundation, it 
actually consists, on the Swiss analogy, of the members of the two 
hou^ o^arliament. The arrangement was a perfectly natural one, 
considering that the National Assembly which made the constitution 
had itself already elected two presidents, Thiers and jMacJMahon.” 

* The palace of the filysee (the imposing structure on the Champs-Elysees in 
which Napoleon signed his abdication after Waterloo) and the chateaux of Fontaine- 
bleau and Rambouillet. 

“ With a view to a somewhat broader electoral base, a leading scholar and 
parliamentarian, Joseph Barthelemy, has suggested that the electoral body be made 
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■ The -formal procedure of a presidential election is laid down in 
detail in the constitution and a supplementary organic law; although, 
just as in the United States, there has grown up around the legal re- 
quirements a considerable amount of extra-legal usageTA^east.^ 
month before his term is to expire, the president causes a meeting-of 
the National Assembly to be held in the Palace of Versailles.to choose 
his successoj. If for any reason the president himself fails_to_act, .up 
to a time \tiien only two weeks of his term remain, the presiding 
officer of the Senate may take the initiative; and if the president_die^ 
or resigns, the Assembly meets in a day or two without formal sum- 
mons at all. There is no vice-^president, and no law of succession; 
so that whenever the presidency fallsw.acant there mus_t_befahTlec- 
tion; and, at whatever time and under whatever cir cumstanc es 
chosen, a newly elected president is entitled to a full term of-seven 
years. A vacancy may, of course, occur unexpectedly, entailing a 
hurried election. It did so in 1894, when Sadi-Carnot was assassi- 
nated, again in the very next year when Casimir-Perier resigned, and, 
most recently, in 1932, when Paul Doumer was shot by a Russian 
fanatic. Indeed, out of a total of 1 3 presidents since the establishment 
of the septennatc, only six served a full term.^ 


Except on rare occasions when the event has 

^ * X- * TX Y TX \ 'T' T' O ^ 

\\D “blocs” some symbolical significance, e.g.,Poincare’svic- 

tory in 1913 and Briand’s defeat in 1 93 1 , a presi- 
dential election is likely to be a rather tame affair. Since the choice 
lies with a few hundred parliamentarians 7 an 3 ~nbt with the nation at 
large, there is no occasion for a prolonged country-wide campaign 
such as we are familiar with in the United States. So far as the for- 


malities in the National Assembly go, only a few hours are required. 
This does not imply, however, any lack of preliminary maneuvering. 
The chansomiiers in the cabarets may make the presidency the butt 
of no end of witticisms because of the slender powers that go with it, 
but political leaders ardently seek it and parties and party blocs try 
hard to keep it out of the hands of their rivals. When therefore an 
election impends, there are plenty of signs of interest, at least in par- 
liamentary circles. The number of parties is so large that no one of 
them can ever hope to elect a chief executive single-handedly. Con- 
sequently, it becomes a matter of building up combinations or blocs 


to include not only the senators and deputies but also all members of the elective 
councils of departments and communes. See La Revue des Vivaiits, Apr., 1934, pp. 

See list on p. 444 below. During any interval between the death or resignation 
of a president and the election of his successor, full executive power is vested in the 
council of ministers. 
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pledged to the support of this or that fcandidate, passive or avowed. 
tTh ere is no form al. nominating,..machinery.') But days before the 
Ass^bly is tonieet, blocs have been formed, candidates boomed, 
caucuses held, agreements reached; and the persons who are going 
to be voted for are, with rare exceptions, perfectly well known, not 
only to the supporting groups themselves, but to their rivals and to 
the country at large. Not only so, but as a rule the outcome can be 
predicted with a good deal of assurance. For usually the race nar- 
rows to two candidates, whose respective strength is a matter of 
figures that anyone familiar with the situation can compile.^ The 
candidates themselves must remain in the background. They may 
have laid the foundations of success by cultivating friendships, sub- 
scribing to worthy causes, and in other ways keeping themselves in 
favor with Parliament and the public. They may even make a few 
speeches. Bu^iiytheory at all events, if- not always in actual fact — 
the pre sidency, like kingship in England, is outside the realm of poli- 
tics; and . its seekers must confine their talk to appeals to patriotism, 
laudation of civic services and achievements, and similarly colorless 
and innoc uous remarks — especially such as will indicate readiness, 
if elected, to respect all parties and show favor to none.'^Open and 
direct electioneering would be resented by the members of the 
Assembly and disapproved by public opinion. 

vThe business of an electoral body is to vote, not 
to debate; and the. National Assembly, when 
choosing a president, neither hears speeches nam- 
ing and extolling the candidates nor engages in 
dis cussio n. “When the Assembly is convoked for a presidential elec- 
tion,” once wrote a statesman who participated in such an event a 
number of times and on one occasion was himself a successful candi- 
date, “the members vote Muthoiitdiscussion.'^he urn is then placed 
on the tribune [the platform from which speakers would address 
the body if there were debate], and as an usher with a silver chain 
calls their names in a sonorous voice the members of the Assembly 
pass in a file in order to deposit their ballot-papers. . . . The proces- 
sion of voters lasts a long time [about two hours]; there are nearly 
nine hundred votes to be cast." vA¥hen the vote is completed, the 
scrutators [/.e., tellers] drawn by lot from among the members of 
tlTe*Assembly, count the votes in an adjoining hall. If no candida te 

’ Occasionally, however, two candidates have so nearly equal support that the 
scale may be tipped in one direction or the other by a handful of unpredictable votes. 
So it was in the exciting election of 1931, when Paul Doumer triumphed over 
Aristide Briand. 

“ The number is now (1939) 932. 
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v' has obtained an absolute majority of votes, the president^ announces 
a second ballot, and so on, if needful, until there is some result.- The 
candidate elected is proclaimed by the president of the Assembly. 
There are applause and cries of Vive la Republiquel and the As- 
sembly dissolves. The,new president, accompanied by the ministers, 
reenters Paris and installs himself in the Pal ais de rfelysee.” £.^The 
inauguration takes place immediately if the election has been called 
to fill a vacancy already existing; otherwise, on the day on which the 
former president’s term expires. The incoming executive is escorted 
to the Elysee by the prime minister and a regiment of cuirassiers; 
the retiring president makes a formal speech and his successor a 
reply; and afterwards the two go together to the Hotel de Ville, 
where they are received by representatives of the municipality and 
of the department of the Seine. The people line the streets and cheer; 
but the formal ceremony is attended only by the ministers and by 
committees (including the presidents) of the two chambers. 

The constitution of the United States lays down 
QUALIFICATIONS certain qualifications for the president, and the 

AND REELIGIBILITY ,• ^ r T? 1 

earlier republican constitutions or trance also 
contained mportant provisions of the kind. Curiously, the constitu- 
tion of the Third Republic, as originally adopted, was..mute,on-the 
subject. Apparently the framers assumed that the National Assembly 
would never elect anyone who was not a French citizen, 2 1 years 
of age or over, and in possession ^full civil and political rights, 
and were willing to let it go at that. As. indicated alcove, a n amen d- 
mend of 1884 debars members of all families — ^Bourbon, Orleanist, 
and Bonapartist — that have ever reigned in France. But thisj emam s 
the only formal restriction; there is not even anything (except the 
fact that women have not yet entered French political life) ,to„pxe- 
vent a woman from being elected. 

On one point, hotvever, the French constitution is more specific 
than the American, namely, as to the president’s reeligibility. It js 
not left to be inferred that a president may be.reelected; it is so stipu- 
lated. 'Andlie may be reelected any number of times, for consecutive 

^ The president of the Senate occupies the chair, even when, as sometimes hap- 
pens, he is one of the candidates to be voted on. 

* So commonly has a bhc been built up in advance with sufficient votes to ensure 
the choice of its candidate that a second ballot has been necessar}'' in only four 
instances (i8S6, 1895, 1913, and 1931), while a third has never yet been required. 
Scattering complimentary votes are usually given a number of men who are not 
avowed candidates. 

® R. Poincare, How France Is Governed, 168-169. For an interesting account of 
the election of 1931, see P. Lyautey, “The French Presidential Election,” Nineteenth 
Century, June, 1931 (reprinted in N. L. Hill and H. W. Stoke, op. ch., 225-260). 
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terms or otherwise. The clause of the constitution of 1848 which 
made the president reeligible only after an interval of four years had 
much to do with producing the cotip d’etat of 1852, and the plan has 
never been revived. ■^The relatively long term nowadays sets up, 
however, a certain presumption against even a single reelection. 
Only two presidents, Grevy and Lebrun, have been elected a second 
time; and chagrin caused by the misdeeds of a son-in-law led Grevy 
to resign (1887) before his second term was far advanced.’^ Indeed, 
a single-term tradition seems almost as securely entrenched in France 
as is the no-third-term tradition in the United States — and this despite 
the reelection of President Lebrun in 1939, which would hardly 
have occurred, and likely would not even have been suggested, but 
for an unusually tense international situation in which the reelection 
of the chief of state was deemed a desirable gesture by way of empha- 
sizing the solidarity of French national sentiment. 

In his Avierican Cotmitonicealth, the late Lord 


TYPES OF MEN Bryce devoted a chapter to explaining “why 
WHO ATTAIN THE great men are not cliosen president.” Less than 
a chapter would be required to answer the same 
question for France. No one, as we have seen, can go far as a presi- 
dential candidate in that country without enlisting the support of 
two or three, or more, different parties or parliamentary groups. To 
do this, however, one must not be too pronounced in his views, too 
fully on record, or too self-assertive. It is desirable, indeed practi- 
cally necessary, to have had political experience; in point of fact, 
every president after MacMahon had a previous parliamentary 


career, and indeed was a member of Parliament when elected; and 


all have served — in some cases repeatedly — either as minister or as 
presiding officer in one or both of the branches of Parliament. But 
party and parliam entary leaders of the first rank are seldom chosen. 
TheyTai^ made too many enemies. They are too prominently iden-i 
tifi ed with prog rams, and “causes,” Their habit of leadership and 
d ominance _might render them dangerous, or at any rate trouble-, 
some. There have been some strong presidents. Casimir-Perier was 
one; Poincare was another; Millerand was a third. But for the most 


part the Gambettas, the Ferrys, the Waldeck-Rousseaus, the Clemen- 
ceaus, and the Briands have been passed over in favor of amiable and 
“safe” mediocrities like Faure, Loubet, Fallieres, and Doumer, whose 


earlier careers fitted them to be compromise candidates, and who. 


^ President Doumergue refused, in 1931, to be a candidate for a second term, on 
the constitutional ground that the president is supposed to be an arbitrator between 
parties and could not fulfill this function if he were to seek their support for 
reclection- 
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accepting the office for what it was, supplied dignity, impartiality, 
and cooperation without laying claim to any particular brilliance or 
other distinctiond^The French presidency is, indeed, no office for 
a strong man. Such a man expects to have power. But under the 
French form of political organization, power is, and must be, assigned 
elsewhere, i.e., to the ministers,>As an American writer suggests, the 
French must therefore not expect to find “a succession of Bona- 

' If presidents were elected directly by the people, some of the “strong men” 
would probably have gained the office. Thus in 1920 Clemenccau would almost 
certainly have been the choice, rather than the gentle Deschanel, preferred by the 
parliamentarians. The “Tiger” is known to have complained bitterly of Parliament’s 
ingratitude. Perhaps he forgot having boasted that in earlier presidential elections 
he had himself “voted for the most stupid candidate.” On one occasion (1913), the 
parliamentarians were moved to elect a strong man (Poincare) president in order to 
get rid of him as an uncomfortably obstinate premier. 

The complete list of presidents is as follows: 

1. Thiers, 1871-73. Parliamentarian, patriot, diplomat. Resigned because of 
differences with the National Assembly. 

2. MacMahon, 1873-79. Soldier and monarchist. Resigned rather than dismiss 
army officers accused of Bonapartist leanings. 

3. Grevy, 1879-87. Bourgeois lawyer and ardent republican. Only president 
prior to Lebrun to be reelected. Resigned because of scandals involving a 
member of his family. 

4. Sadi-Carnot, 1887-94. Engineer and “dark horse” presidential candidate. 
Assassinated. 

5. Casiviir-Perier, 1894-95. Masterful personality and experienced statesman. 
Sensitive to criticism and impatient with weakness of his position. Resigned 
after only a few months in office. 

6. Fame, 1895-99. Bourgeois shipowner. A mild and cautious man in a difficult 
situation. Died in office. 

7. Loubet, i8gg-igo6. Bourgeois and self-effacing. 

8. Failures, 1906-13. Like predecessor. 

9. Poincare, 1913-20. Able lawyer and vigorous personalit}^ Many times min- 
ister. France’s “war president.” 

10. Deschanel, 1920. Fifteen times elected president of the Chamber of Deputies. 
Attained the presidency after long seeking it, only to be compelled by a 
mental breakdown to resign within a few months. 

11. Millerand, 1920-24. Began public career as a socialist. As president, ardently 
advocated increase of his powers. Overreached himself, and compelled by 
parliamentary deadlock to resign. 

12. Domnergne, 1924-31. Went from presidency of the Senate to presidency of 
the Republic. As unassertive and self-effacing as could be desired; neverthe- 
less was recalled from retirement to take the helm as premier during the 
political crisis of Februar)% 1934. 

13. Doiwier, 1931-32. An Auvergnat of peasant stock. At various times engraver, ' 
professor, editor, and banker. A sevcnty-four-year-old senator and ex- 
minister when elected president over M. Briand. Died in office from effect of 
an assassin’s bullet. 

14. Lebrun, — . In Parliament almost continuously after 1900. Vice-president 

of the Senate when chosen president of the Republic. Reelected in 1939. 

For characterizations of the French presidents by French writers, see A. Guerard, 
“In the Realm of King Log,” Scribner’s Mag., Feb., 1925, and E. A. Vizetelly, Repub- 
lican France: Her Presidents, Statesmen, and Policy (London, 1924). 
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PRESIDENTIAL 
POII'^ERS: THEORY 
AND FACT 

V' 


partes, Bismarcks, Lincolns, and Gladstones in that high office.” ^ 
Ip point of fact, there is probably more worrying about the quality 
of French presidents outside of France than inside. The average, 
one may suspect, is quite as high as in the United States. 

Upon turning to the powers and functions of the 
president, the uninitiated might well be struck 
with amazement. In a book by the monarchist 
Due de Broglie, he would read that the president 
is “a c hief investe d jdth.all .the.attributes of royalty: .initiative, veto, 
and execution of ffie^laws; direction of the administration in all of its 
b ranche^appdintment of _all employees of the government; com- 
man d of the forc es on land and sea — a royakchief, without the royal 
name and the royal permanence.”- On the other hand, he would read 
in a volume by Sir Henry Maine: “Ther e is no livi ng func tionary^ 
who o ccupies a m ore-pitiable position than a French president.'^Xhe 
old kings of France reigned and governed. The constitutional king, ' 
accordirig'to M. Thiers, reigns, but does not govern. The president j 
of the JJnited States governs, but he does not reign. It has been ^ 
reserved for the president of the French Republic neither to reign j 
nor yet fo govern.”® The explanation, of course, is that the for- 
mer writer was thinking simply of the position in which the con- 
stitution, in certain of its clauses, seems to place the president, while 
the latter had in mind the cold actualities of the situation. Anyone 
who has studied the government of England will at once be reminded 
of classic passages in writers like Bagehot relating to the status and 
powers of the king.'* Fundamentally, the situation is the same on the 
two sides of the Channel. The titular head of the state is endowed 
in form with all of the weighty authority that would seem to go with 
such a position. But in both cases, practically the whole range of 
powers may be exercised only on the advice of responsible ministers 
— which in practice means by the ministers themselves. In other 
words, Franc^ like Britain, has a parhamentary form of government. 
True, she has a pffisident. But this is only because, after much waver- 
ing, she has settled down as a republic rather than a monarchy. She 
no more has a presidential form of government, as opposed to the 
parliamentary form, than has Britain herself. Analogies for what 


^ W. B. Alunro, The Governments of Europe (2nd ed.), 408. 

“ Vues sur le goiivemcment de la France (2nd ed., Paris, 1872), 227. It is, of 
course, only fair to recognize that this flattering characterization dated from a period 
in which the presidency was still considered a responsible office and not the 
irresponsible sort of one which it became under MacMahon. 

“ Popular Government (London, 1885), 250. 

^ See p. 41 above". 
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one finds at Paris therefore lie almost entirel)^ in the direction of 
London rather than that of Washington. 

v/ At first glance, it seems absurd to talk, as writers do, about the 
powers of the president, and then confess that they are really not his 
powers at all, but rather the ministers’.^ne cannot very well, how- 
ever, get away from such procedure, because not only in the letter 
of the constitution, but in the eye of the law, the powers in question 
are the president’s. The situation is precisely as in Britain, where 
the executive (and various other) powers historically belong to the 
king, even though they have long since come to be exercised only 
through ministers who are responsible to Parliament, and are euphe- 
mistically described as powers of the “crown. ’Lin law, the French 
president is endowed with many and weighty powers, even though 
in this case the exercise of them by the ministers is a matter of formal 
documentary provision, and not simply of usage as it is on the other> 
side of the Channel, 

What are the most important of these powers, 
and under what conditions are they wielded? 
As might be expected, they divide into two main 
groups — e xecutiv e and le gislative . Naturally, 
also, the former is the more important, since leg- 
islation is chiefly the business of a different, 
though not entirely separate, agency, Parlia- 
ment.'^irst of all, the president, as chief executive, promulgate the 
laws and sees to their enforcement; at all events, ever y hewTa^p s 
proclaimed and every enforcing act performed in his_ name. In the 
next place, all national civil officials (not only at 
2. APPOINTMENTS Paj-jg throughout the country), and all army 

AND REMOVALS , rc ® j •' — i • 

and navy officers, are appointed also in-the presi- 
dent’s name. Higher officials are nominated to the president Jjy, the 
ministers and appointed by presidential decree; inferior -ones are 
designated by the ministers without such formality. Formality it is; 
because although the president may suggest appropriate appoint- 
ments and advise against those which he deems inappropriate, he must 
acquiesce in his ministers’ decisions. Indeed, he is lucky if he always 
knows in advance what the ministers intend to do.'^As a rule, new 
offices are created by act of Parliament; but some have owed their 
origin, rather, to presidential decree. Only since the World War 
has Parliament established its exclusive right to create even such im- 
portant offices as new ministerial posts. In all instances. Pa rliamen t, 
however, may fix the qualifications to be required of^appointees; 
and it may go as far as it likes in vesting the actual choice of 
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officials in authorities other than the president — although in practice 
j:his commonly means the ministers, who in substance have it anyway. 
With sli g ht exceptions, removals are made in the same manner , as 
app ointm ents; and in neither case is con firmation or other ..action by 
Parliament required.^ 

vThe management of foreign relations is, of 

CONDUCT OF ° • r • J r 

coutsc, zti cxccutive function, and on paper the 

FOREIGjN^ relations *1 1 i*n • i ‘ ^ t ^ ^ • 

president has lull power m this field. Foreign 
amb assa dors are accredited, to..him; French^ambassadors, ministers, 


and envoy s are appointed and instructed, and treaties are negotiated, 
in his n ame. In general, the relations between president and minis- 
ters are, however, the same in this domain as in others. It is primarily - 
the Foreign Office that picks the men for posts abroad, prepares their 
instructions, negotiates treaties, and, with deference to parliamentary 
opinion, formulates foreign policy and carries it out. Certainly the 
president has no such role as that played by the chief executive of 
the United States, vdio — whether or not, like President Wilson, “his 


own secretary of state”— definitely directs the foreign relations of 
his country French presidents, like British kings, have often, never- 
theless, been rather influential in foreign affairs. They represent the 
principle of continuity in a field in which that principle is especially 
important; in this field, too, they are not so much hampered by the 
obligation of neutrality toward the political parties as in others. 
Grevy took a delicate negotiation with Germany out of the hands of 
the foreign minister and conducted it himself; Loubet had to be 
reminded publicly that it is the ministers, not the president, who bear 
responsibility for the management of external relations; while Poin- 
care, whose presidency (1913-20) covered the period of the World 
War, took an active, and sometimes a controlling, part in determin- 
ing not only military, but also foreign, policy.” 


v'Presidential influence may extend to treaties, 

TTl? Ti* A 'T'TTTC? « • • * ~ 

which in any event are negotia^ in the chief 
executive’s name %n^ personally^signecLby^him, Treaties'df'peace 
and conunerce, treaties which affect the finances of the state, and 


' On the president’s actual power and responsibility in selecting prime ministers, 
see pp. 460-462 below. 

“ It is significant, however, that the spokesman of France at the Versailles Peace 
Conference was, not President Poincare, but Premier Clemenceau, whose views and 
policies were often very different from those of the president, and who, in fact, was 
most cordially disliked by the latter. See L. Rogers, “The French President and 
Foreign Affairs,” Polit. Set. Quar., Dec., 1925, pp. 546-553; also R. Poincare, Les 
origines de la guerre (Paris, 1921); S. Huddleston, Poincare; A Biographical Portrait 
(Boston, 1924); and H. Ferras, Le role du president de la republique dans la direc- 
tion de la politique exterieure (Paris, 1935). 
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those which involve the personal status and property rights of French 
persons abroad require approval by the two chambers (not simply 
the Senate, as in the United States); and, witlyor \\dthout a.jrea^^^ 
no cession, exchange, or addition of territory can be made.without 
parliamentary sanction. Extradition treaties, military conventions, 
treaties of alfiancc, and political treaties of all kinds are exempt.'from 
parliamentary control—so long as they do not require appropriations 
from the national treasury—and several treaties of these sorts. have 
been withheld from Parliament in recent ycars.^ Such agreements, 
however, can no longer be kept secret, because, France being a mem- 
ber of the League of Nations, her treaties must be reported promptly 
to the League secretariat at Geneva for registration.- 

v/W’hat of war powers? So far as declaring \yar 
4. COMMAND OF jg conccmcd, only the two chambers can .act; 
ARMY AND NAVY situatioii is as in the United 

States and viiolly different from that in Great Britain, Avherc notj 
only making peace but also declaring war is a prerogative exclu- i 
sively of the crowm. It is hardly necessary to add, however, that in ’ 
conducting foreign relations the ministers may, like any^ authority 
handling international matters (the president of the United States 
included), bring about a situation making war inevitable. Whether 
in war or peace, the president is commander-in-chief of the armed 
forces of the nation, military and naval. Actually, of course, 
command lies with generals and admirals acting under the minis- 
tries of war and marine, and subject to supreme direction of the 
cabinet, 

^ Finally, the chief executive has full power of 
5. PARDON AND pardon and reprieve in cases involving offenses 
REPRIEVE against the national laws. Amnesties, however, 

can be granted only by action of the chambers. 

UTurning to the legislative side, we find, first of 
LEGISLATIVE all, the powcr,to convoke die Senate and Cham- 

powERs; I3CJ. of Deputies in annual and extraor dina ry 

I . CONTROL OVER scssions, to adjoum bpth bodies not to exceedji 
PARLIAMENTARY month at a time (or^twjce.in.a-session), and tp _ 
SESSIONS prorogue, theni when their work is. finished, 

although not until after they have been in session 
as much as five months. These arc, of course, mainlyjEormaijties, as 
is indicated by the constitutional provision that the chamber^shall 

' For example, the Franco-Bclgian military convention of 1920 and a Franco- 
Czcchoslovak treaty of 1924. 

■ Useful documents on the conduct of foreign relations will be found in W. E. 
Rappard et al., Source Book, Ft. 11 , 135-156. 
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meet every year in January whether convened by the president or 
not.Hf “one" werE to accept the constitution’s assertions concerning 
the president at face value, it would appear that 
2 . INITIATION OF ma y al so i niti ate legislation; aiTcTthe American 

MEASURES reader would not fail to note that the right to 

trans mit m essages to the chambers is expressly conferred. TherEis 
indubiSily a large place in the system for the originating of bills by 
the executive, just as there is in the British system. But, with rare 
exceptions,, it is the mi nisters who propose such measures,* not~ the 
prEidentT They have seats in Parliament as do the ministers at 
London, and they lead in parliamentary business in much the same 
way, although, as we shall see, they dominate the scene by no means 
so completely. As for the president, he does not even send messages; 
there would be no point to doing so, considering that the ministers 
would have to write them, or at all events be willing to stand sponsor 
for everything said in them. 

Ever y me asure, in order, to become law, must be 
proclaimed by the president, who indicates his 
app rova l by personally signing the decree of promulgation. Instead 
of proclaiming a measure, he may within a thirty-day period, send 
it back to t he chambers.to.be recoiisidEed. If, ho’wev'er, they pass 
it ^gain — and siniple majorities suffice — it must be promulgated 
f orthwit h! On paper, this suspensjyejFeto looks to be of, some im- 
poriance. In practice, it is not sb;_indee'd, it has never once been 
exercised. The reasons are fundamentally the same as those which 
long ago” caused the veto power to fall into disuse in England. A* 
veto could be imposed only on advice of the ministers. But if a 
measure to which they objected should reach the point where a veto 
would be applicable, it would mean that they had been unable to 
stem the tide of opposition in the chambers; and in that case they 
would have ceased to be ministers.^ All bills duly passed by Parlia- 
ment are therefore promulgated, regardless of what the president 
thinks of them — the resulting acts being published in the daily Jour- 
nal Officiel for the information of all concerned. 

There are a good many evidences in the consti- 
4. DISSOLUTION tution that the implications of the cabinet system 
were not very clearly understood in France in 1875. One of them 
is the veto provision just cited. Another is the power given the 
president to diss olve the Chambe r of Deputies onlyj^h.the-consent 

^ It may be noted, however, that during the parliamentary debates on electoral 
reform late in 1923 President Alillerand threatened to interpose a veto if a bill re- 
establishing single-member districts were passed. See p. 454 below. 
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of the Senate. Dissolution of the lower branch of parliament by the 
titular head of the state on advice of the ministers is, of ^urse, a 
familiar feature of parliamentary government everywhere, l^t Jn, 
France alone is it required that before a dissolution shall take place 
the assent of the second chamber shall be asked and obtained. T he_ 
result is that dissolution in tliat country lias had a very restricted 
history. Indeed, it has been resorted to only once, and then under 
circumstances so discreditable as to invest the device ydth a disrepute 
not even yet dispelled. At the behest of a monarchist group, Presi- 
dent MacMahon, in 1877, forced the resignation of a minispy that 
had the Chamber’s confidence, and then, acting on the advice of a 
new monarchist premier (the monarchist-controlled Senate concur- 
ring), dissolved the e.xisting Chamber in the hope that the country 
would elect a new one favorable to discarding the republic. Instead, 
what happened was that the electorate returned a substantial repub- 
lican majority; and in the end the president was himself compelled 
to surrender office. From this “Seize jMai crisis” to the present day, 
no Chamber has ever been dissolved. A ministry which loses support 
at the Palais Bourbon simply resigns; it never thinks — as an Engliffi 
ministry so situated commonly docs — of appealing to the country. 
As will be emphasized in another place, this makes cabinet govern- 
ment in France something different indeed from \\’hat it is on the 
other side of the Channel.^ 


N/But if the veto and dissolution powers are thus 
5. ORDINANCES atroplucd, there is another power (legally of the 
president, even though c.xcrciscd by others in his name) which is 
wielded with great vigor and effect. This i s the p owe iiof issuing 
ordin ances. Like all legislative bodies, the French Parliament finds 
it impossible to lay down full and detailed regulations on all matters 
with which it deals. This is not only because of shortage of time, 
but frequently because of lack of requisite knov'Icdge and skill. In- 
deed, the chambers sometimes find it impracticable to legislate at all 
upon a subject which nevertheless calls for action. When the Third 
Republic arose, there was already a strong tradition in France and 
other Latin countries in favor of “administrative legislation,” le,, 
the issuance of regulations by the chief of state (or in his name) com- 
pleting and supplementing acts of the legislature.'^ And while- the 
fundamental laws of 1875 did not confer ordinance-making powers 
upon the president in so many words, they bestowed it in effect by 
granting hini unrestricted authority to “supervise and assure the exe- 

^ Sec p. 469 below. As pointed out above p. 431), conviction that tlic power of 
dissolution should be made really effective came to a head in 1934 in a widely sup- 
ported constitutional amendment repealing the requirement of senatorial assent — 
but without action finally being taken. 
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cut ion” of the jaws.^ Mor^3Ler, in later days Parliament has repeat- 
edly authorized such power to be exercised, not only in amplifying 
statute s~pafticuiarl y specified, but even (especially at times of 
nationalemergen^) in issuing regulations (“decree-laws”) on sub- 
iects'no fyeF leak with by law at all.- Indeed, practically all impor- 
tant statutes emerging from the chambers carry clauses providing 
that “an ordinance of public administration shall determine the 
measures proper for securing the execution of the present law.” The 
broad principles are laid down in the statute, and perhaps standards 
of action set; details are left to be supplied by supplementary decrets, 
or ordinances. Scores of such decrets are issued every year — in the 
name, as has been said, of the president, and under his signature, 
though actually by the council of ministers, or even by an individual 
minister. Naturally, ordinance-making was carried to unprece- 
dented lengths during the period of the World War. But the bill- 
boards of Paris, or any other of the nation’s cities, mutely testify to 
the place which ordinances fill in French life at any and all times. 
Of course, it .must not be supposed that this device of ordinance- 
making is peculiar to France. It has its place in all governments; 
and,'^'^ have seen, its steady growth in English-speaking coun- 
tries, including the United States, is one of the most challenging 
and significant developments of our time.® 

'^Even when issued by virtue of delegated legislative power, ordi- 
nances ate.not law, as the French use the term, save only in the case 
oT~^^ d^r e.e jaws’ ’ of the nature indicated above. '^Unlike acts of 
Parliament, -their validity (with the exception mentioned) may be 
questionedJn both the ordinary and the administrative courts. In- 
deed, an ordinary court may, in a particular case, refuse to apply an 
ordinancje which it considers to be in conflict with a provision of 
law; and the Council of State, as the highest administrative court, 
may, on the same ground, annul an ordinance outright. On this 
account, it is customary for the ordinance-making authorities to 
consult the Council on form and content before actually issuing a 
decree. In England also, the courts do not hesitate to pass upon the 
validity of subordinate, administrative legislation; and in this respect 
— though no further — there is judicial review in both countries.^ 

^ Law on the Organization of the Public Powers, Art. 3. 

“ Indeed, whole codes of regulations are sometimes issued without any express 
legislative authorization at all, e.g., a highway code in 1922. 

“ When issued by subordinate members of the administrative hierarchy, regula- 
tions are known as arretes; and these do not require presidential signature. 

* See pp. 37, 1 15 above. The general subject of decrets in France is treated in A. 
Esmcin, op. cit. (8th ed.), 76-116. An extensive series of significant administrative 
reforms in 1926 furnishes excellent illustration of decrets of major importance. See 
Rev. dn Droit Public et de la Sci. Polit., Apr.-June, 1927. 
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A matter that gave the makers of the constitution 
THE PRESIDENT s ^ good deal of concern was the president’s “re- 

RESPONsiBiLiTY spoiisibility.” Down to 1875, it was commonly- 

assumed that in a republic having a cabinet form of government the 
president, as well as the ministers, must be explicitly made responsible 
to the legislature. The constitution of 1848 declared the president 
responsible, along with the ministers and all other persons entrusted 
with public powers, and de Tocqueville, de Broglie, and other 
authorities stoutly urged that presidential responsibility is an indis- 
pensable feature of republicanism. Experience in the years 1871-75 
showed, however, the difficulty — indeed, the impossibility — of at- 
taching general and political responsibility t(^ president with a fixed 
term, even when elected by the legislature. In any case, it proved 
impracticable to maintain presidential responsibility and ministerial 
responsibility side by side; if responsibility was to mean anything, 
it must be undivided. Consequently, political responsibility of the 
president was gradually given up; and when the constitution of 
1875 was framed, the essential object — which was, of course, to bring 
the acts and policies of the executive under the ultimate control of 
the legislature — was attained instead by specifying, first, that every 
act of the president should be countersigned by a minister, and sec- 
ond, that the ministers should be collectively responsible to the 
chambers for the general policy of the government and individually 
answerable for their personal acts.^ 

There was no intention, however, of giving the elected titular 
head of the state anj^uch immunity as is enjoyed by monarchs, even 
by the British king. Hence the constitution further prescribes that 
the president shall be answerable on charges of. high treason,..and 
that he may be impeached by the Chamber of Deputies and tried by 
the Senate. In other words, his responsibility is.not political (ie,, not 
for the policies of the government), but penal. His person and his 
dignity are protected by statute against insult; and, like the president 
of the United States, he is exempt during his term of office from the ' 
processes of the ordinary courts. But, also like his American ..com- 
peer, he may be brought to trial on articles of impeachment. The 
president of the United States can be impeached for “treason, brib- 
ery, or other high crimes and misdemeanors”; - the French president 
can be impeached for high treason only. On the other hand, whereas 
the penalty that can be imposed upon an American president is con- 
fined to removal from, and disqualification to hold, office, no limit is 

' Law of February 25, 1875, Arts. 3, 6. 

“ Constitution, Art. n, Sec. 4. 
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fix ed in . rlie-case-of-a~French president. No president of France, 
however, has ever been impeached.’^ 

In view of all that has been said about the presi- 
usESOFTHE dcnt’s position, the question arises^Why have 

PRESIDENCY ^ president at all? Socialist and other radical 

politicians have sometimes ventured the opinion that there really 
is no adequate reason. '^here is, nevertheless, justification for the 
office; and it is much the same that we have already noted in con- 


nection with the survival of kingship in England. The presi dent 
persoqi^s th e unity_ _oLthe-natioa.and of the ernpire (France, too, 
has her^T^ckward peoples” to be impressed); “permanently tall- 
hatted,” he relieves-the-mir^ters,of-a..considerable_buxden~of-social 
and ceremoniaj_obhgations; he has opportun^ to render go od serv - 
ice as^juiplirtial, non-political cpunselIm:;Md he perfofjns certain 
necessary acts, e.g., selectingj:he _prime,rni_nister, which can most 
readil y Be provided foHn_this.\v;ay. In short, he is the titular head 
which cabinet government almost universally seems to require. ^His 
position, p_f_ course,, is by.no means the same as that. of the British 
long; In s ome respect s it is stronger, and mothers weaker^ He indeed 
lives in a palace and bears himself with something of the grand 
manner of a monarch. NeverthelesSj Jie. is.only_anjdected pffic.ial, 
a functionary serving for a term of years, and will presumably fall 
back again into the ranks of ordinary citizens. Not^^en .during his 
brief-stay- at the Elysee is he,~like,the British king, the head of society. 
People respect his office. But there is no halo of royalty around his 
head; and the king has the decided advantage of a more truly unique 
station, the age-long traditions connected with his title and functions, 
his life~tenure and longer accumulation of political knowledge and 
experience, and his more complete detachment from the hurly-burly 
of political life. On the other hand, the French president, unlike the 
king, has Irad an activexple in politics anci statecraft before he reached 
his high position; as president, he has closer day-to-day contact with 
the affairs of government; he sits with the ministry, and indeed 
preside^s’over it (with the right to give opinions but not to vote) at 
itsrfre^uentme^etings for the consideration of foreign policy, military 
defenserand larger administrate matters, alt hough n ot at less formal 
sessfons^at. which-minor matters, along with questions of political 
policy, Jncluding party affairs, are taken up; ^ and because of the 
number and shifting combinations of parties, he has .more discre- 
tiourirand more difficulty— in choosing prime ministers. 


’ A. Esmcin, op. cit. (8th ed.), 220-229. 
■ See pp. 465-466 below. 
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, (Jt goes without saying that the influence which | 
THE PRESIDENT s president actually wields depends greatly 1 

\^ARYING HOL>£ ^ ^ . s 

upon his own capacity and temperament, his j 
interests, the esteem in which he is held by the ministers, his personal i 
conception of his office, and the extent to which he chooses to assert 1 
himself^ President Fallieres was content to leave the business of ' 
state to others and contributed little on his own account: President 


Poincare, a man of unusual force and ability, played an active role 
and supplied impressive leadership of the nation in its supreme time 
of trial during the World War. Occasionally, indeed, a president so 
far asserts himself as to make trouble for Parliament and his ministers. 


The most notable instance was Millerand, who in 1922 drove M. 
Briand from the premiership, who developed a strong line of personal 
policy and harangued the country in behalf of it in virtual defiance 
of the cabinet, who threatened to veto an electoral bill and to resign 
rather than promulgate it if passed, and who at the parliamentary 
election of 1924 urged the people to continue the moderate bloc in 
power, and thereby so offended the victorious Radical-Socialist 
forces that when the Herriot cabinet took office its members joined 
in what was to all intents and purposes a “ministers’ strike” and 
refused to let the work of government go on until he had bowed in 
submission and resigned. This, however, was a most unusual, as it 


POWERS 


certainly was a regrettable, chapter in presidential history.^ 

The experience just mentioned lent fresh in- 
THE QUESTION OF tcrest to a question which for some time had 

powERs^^ attracted a good deal of attention, i.e., that of 

giving the chief executive a greater amount of 
actual power. Needless to say, Millerand "was on the affirmative side 
of this issue; and many people, especially conservatives, thought, 
and still think, that the presidency ought to be strengthened — not 
only because men of caliber can hardly be expected to seek or accept 
an office in vdiich they will be expected merely “to hunt rabbits and 
not to govern,” but also for the reason that a stronger presidency 
might be made a useful counterpoise to a Chamber of Deputies grow- 


^ The fact that Millerand was compelled to resign — precisely as a prime minister 
might be — by votes of want of confidence passed in both Chamber and Senate 
indicates that the idea of the president as being, after all, responsible to the chambers 
in a political sense has not wholly died out. But how otherwise could a chief 
executive who had so clearly overstepped his constitutional bounds be got rid of? 
Impeachment was not feasible, because, however grave AI. Alillerand’s offense, 
nobody could very well allege that it constituted “high treason.” On Millerand’s 
view of the presidency when he took office in 1920, see T. Barclaj’', “Monsieur 
Millerand and his Programme,” Nineteenth Cent., Nov., 1920. Cf. AV. L. Middleton, 
The French Political System (London, 1932), 199-203. 
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ing steadily more radical. '^jweighty obstacle was, however, that no 
one could figure out a way of giving the president larger power 
without ydthdrawihg power injcorresponiding degree from the 
ministers, and ultimately^ ffonTParliament as. well. Real power for 
the president must mean the right to direct and control the ministers, 
as the American president directs and controls his heads of depart- 
ments, This, of course, would make them responsible to him. But 
how could they be responsible both to the president and to Parlia- 
ment? The prime requisite of parliamentary government is supreme 
control of national affairs by parliament itself; and such control 
necessarily includes power to hold the ministers to account for 
everything that the executive does. They cannot serve two masters; 
a government cannot be half parliamentary, half presidential. The 
proposals made were therefore tantamount to asking that the pages 
of history be turned back to the first years of President Thiers — that 
both the form and spirit of the French government, as arduously 
developed through a half-century, be discarded for something dif- 
ferent. 

The chances that anything like this will be 
INCREASED EXEcu- remote. A constitutional amendment 

Ti\ E er lively presumably be required, and it is fair to 

TO THE MINISTERS supposc that neither senators nor deputies, how- 
ever devoted in a general way to the principle 
of separation of powers, would relish any change tending to erect 
the titular chief executive into a rival authority. Furthermore, po- 
litical elements on the left, considering the popularly elected legisla- 
ture their strongest and surest instrumentality, can be depended 
upon to raise objection, very much as, and for the same reason that, 
they oppose judicial review.^ Practical experience in connection 
with Millerand’s activities, also, has dampened enthusiasm for a more 
powerful chief executive; as likewise did, at an earlier time, the 
spectacle of President Wilson’s memorable fight with the American 
Senate over ratification of the V ersailles treaty. 

To be sure, France, in common with most of the world, has, in re- 
cent decades'Twitnessed-grovfing impatience" with legislative bodies. 
An anti-parliamentary'movefnent"has gained headway; ^ although 
none waTadoptedj constitutional amendments urged in 1934 looked 
generally toward a stronger executive; fascism has won many ad- 
herents and at times has seemed to threaten democracy itself. The 

’ From radical sources, the proposal used to be heard that the presidency be 
abolished altogether. Of late, however, the idea seems to have been dropped. 

" See pp. 536-537 below. 
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probability is, however, that any changes that may be made in thex 
direction of strengthening the executive arm of the government will / 
alter the position not so much of the president as of the ministers._j 
Even the most-discussed change of all, i.e., elimination of the Sen- 
ate’s check upon the power of dissolution, would, in practice, re- 
dound to the advantage of the council of ministers primarily; for, 
unless the cabinet system itself were to be discarded, it would have 
to be the ministers, rather than the occupant of the Elysee, who 
would decide upon dissolutions and, in all but name, decree themd 

* On the French presidency in general, sec the works of Esmein and Duguit al- 
ready cited. Tlie matter of presidential powers is treated at length in G. dc Luhersac, 
Lcs pozrjoirs comtitutwnncls dn president de la rcptibliqne (Paris, 1913); and a lucid, 
if not altogether convincing, argument for an increase of powers will be found in 
H. Leyrct, Le president de la rcpnhliqtie (Paris, 1914). Other useful references 
include J. Br3’’ce, Modem Detnocracies (New York, 1921), I, 225-231; R. H. Soltau, 
“The Present Position of the French President,” Econmnica, May, 1921; J, W. 
Garner, “The Presidency of the French Republic,” N. Anrer. Rev., Mar., 1913; and 
especially E, A 1 Sait, op. cit., Chap, ii, W. L. AEddleton, op. cit., Chap, ix, and H. 
Finer, op. cit., II, 1128-1 144. 



CHAPTER XXIV 

National Administration 


I . THE MINISTERS AND THEIR DEPARTMENTS 


CONTRIBUTION TO 
GOVERNMENT 


I F ONE were asked to characterize the government of France 
with telegraphic brevity, he could hardly do better than reply: 

^ Hi ghly centr alized.a_dministrative control exercised through execu- 
tive departments presided over by ministers responsible to a parlia- 
ment elected by the people.. He might go on to explain that of the 
two main'pfinciples involved, one, i.e., administrative centralization, 
is a heritage from the Napoleonic regime and 
A MAJOR FRENCH Other, i.e., ministerial responsibility, an im- 

portation from England.) Still further, he might 
say that the French administrative system is not 
only the most imposing, but also probably the most influential, in the 
world, even though the French people themselves find in it a good 
deal to criticize and arm-loads of books have been written to show 
wherein it might be improved. In an age belatedly learning the true 
importance of administration as a branch or phase of government, 
France has much to offer. . 

At the outset, one finds, as would be expected, 
that the entire national administrative system 
heads up nominally in the president of the 
Republic, but actually in the ministers. The 
pr esident, to b e sure, has. considerably more to . 
do with administration than does the king in England. '^e has a 
good d^l'bf actual discretion in selecting the prime minister; by cus- 
tom, he presides oveiTaiid may take active part in meetings of the 
conseil de mnisp'es, in which rnajor matters of national policy are 
discussed “and decrets on multifold subjects decided upon; and he 
exercises as much personal surveillance as he likes over the conduct 
of public business by the officials, high and low, of the departments. 
Nevertheless, as in other countries in which the cabinet system pre- 
vails, the work of administration — carried on by the civil service — 
is supervised and directe d by the officials who^alone are^answerable 
to Parliament fordtTf.e., the ministers. 


THE MINISTERS AS 
THE CHIEF 
ADMINISTRATIVE 
AUTHORITIES 
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CONSTITUTIONAL 
BASIS OF THE 
MINISTRY 


This being the case, one might expect a good 
deal to be said in the national constitution about 
these officials, and perhaps about the depart- 
ments over which they preside. Earlier French 
constitutions did indeed contain numerous provisions on the subject, 
that of 1795 going so far as to stipulate that the ministries should 
number not fewer than six nor more than eighth The fundamental 
law of today is, however, conspicuously silent on the subject. True, 
the little that it says is significant, chiefly, ( i ) that “every act of the 
president shall be countersigned by a minister”; (2) that “the min- 
isters shall be collectively responsible to the houses for the general 
policy of the government, and individually for their personal acts”; 
and (3) that “the ministers shall have entrance to both houses, and 
shall be heard when they request it.” ^ In the first two of these pas- 
sages, remarks Professor Munro, “in thirty-three words, is an attempt 
to set down the essential principles of cabinet responsibility as they 
have slowly evolved in England during a period of several hundred 
years.” ” Authority for the existence of a council of rhinisters, or 
cabinet, must, however, be deduced merely from the provision for 
collective respoi^bility; the constitution makes no direct allusion 
to such a body.'^n matters of lesser moment, the fundamental lawl 
is equally silent. It does not say how many ministries, or depart - 1 
ments, there shall be; it does not specify what posts shall be deemed = 
of ministerial rank; it makes no provision for establishing depart- '■ 
ments or abolishing them. These omissions, to be sure, are not to be 
deplored; the matters mentioned hardly belong in a fundamental 
law. Nevertheless, the way has been left open for a great amount 
of controversy concerning the creation of departments and defini- 
tion of their functions. 

For upwards of fifty years, the method was sim- 

ESTABLISHMENT OF _ r i- j l i 

NEW MINISTRIES PT . executiv^ecree; whenever the 

OR DEPARTMENTS ministry felt that an additional department was 
needed, it procured an order creating one, and 
Parliament had nothing to do with the matter beyond making such 
appropriations as were entailed.^ In the United States, executive 
departments are established only by act of Congress, and in Great • 
Britain nowadays (although by no means iri" all cases formerly), by 
act of Parliament. In France, long-standing complaint of abuses 
arising from arbitrary juggling of departmental organization and 

^ Law of Feb. 25, 1875, Arts. 3, 6 ; Law of Feb. 24, 1875, Art. 6. 

■ The Governments of Europe (3rd cd.), 439. Similar provisions are found in 
most written constitutions of Continental Europe. 

The only exception was the creation of the colonial ministry by statute in 1894. 
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functions, reenforced by dissatisfaction with the way in which war- 
time governments added to and otherwise modified administrative 
services at will, le^parliament in .1920 to pass an act stipulating that * 
thenceforth no new minisffies or under-secretaryships should be 
created, ndTahy functions transferred from one ministry to another, 
except .b)r^|tatute.' Oh many occasions subsequently, however, the 
law has been evaded; at all events. Parliament still repeatedly findsv- 
itself “establishing” new ministries only in the sense of making finan- 
cial provision for departments already called into being by executive 
orderd As illustrated by the hectic experience of the United States 
with administrative reorganization in the period since 1932, there is 
in all governments a tendency to conflict between the desire of the, 
executive to determine the machinery through which it shall func-; 
tion and that of the legislature to keep such machinery under its; 
own control. 


THE EXISTING 
MINISTRIES ' 


'^Starting at nine in 1875, the number of minis- 
tries reached 12 by 1914, and — except during 


the early 


stages 


of the World War, when it 


rose to 21 — it has in later years varied from 13 to 18; almost every 
year, in fact, has witnessed a change of some sort. The 18 now 
(1939) in existence are: (i) Foreign Affairs; (2) Interior; (3) Jus- 
tice; (4) Finance; (5) Budget; (6) War; (7) Marine; (8) Air; (9) 
Public Instruction and Fine Arts; (10) Posts and Telegraphs; (ii) 
Public Works; (12) Public Health; (13), Commerce; (14) Mer- 
chant Marine; (15) Agriculture; (16) Labor; (17) Colonies; and 
(18) Pensions." In the main, the functions of each are indicated by 
its title. The Ministry of the, Interior, however, which an American 
might presume to be similar to the department of the same name in 
his own country, is really quite a different affair, being concerned, 
not with public lands and reclamation and education, but with cqr- 
relating^nd supervising the work of local government and admin- 
istratioff throlrghdut the Republic, No department wields greater 
poy^^^TfitfriiTadministration and on political lines (by virtue of 
the influence of the prefects on elections) — and it is not strange that 
on many occasions the prime minister has selected the Interior port- 
folio for himself. Legally coordinate, as are the i o executive depart- 
ments in the United States, the rainistries differ considerably in pres- 
ti ge, tow ard the top being those of Interior, Foreign Affairs, Justice, 
and Finance, and nearer the bottom those of Commerce, Labor, and 
Public Health. Organized so as to include, in one or another of 

" Thus the air ministry, created in 1928, was in operation two months before 

receiving retroactive statutory sanction. j, , , 

t^When war with Germany began in 1939, a Ministry of Armaments was added.] 
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their number, substantially all of the regular national administrative 
services, they differ sharply from the American departments; be- 
cause in the United States,’ as is well known, many important seodces 
are carried on by commissions and other . “independent establish- 
ments,” e.g., the Interstate Commerce Commission arid the' FedU^l 
Trade Commission, standing entirely outside of the 10 depart- 
ments. VThe numbe^f jninisters, it should further be obserx'-ed, is 
not always the same as the number of departments. Iri order to build 
a ministry supported by a substantial majority, “ministers.. wit hout 
portfolio” are sometimes appointed (the first Blum ministry, in 
1936-37, for example, contained three such); and occasionally — 
indeed, rather frequently of late — the premier departs from custom 
and takes charge of no department, as in the case of Viviani in the 
early stages of the World War, Poincare in 1928, Doumergue in 
1934, and three others who held office between 1934 and 1937. Com 
versely, a single minister sometimes temporarily holds t wo portfolio s 
simultaneously." 

The constitution does not say in so many words 
how ministers shall be appointed, but this is 
because they clearly come within the scope of 
the president’s power to “appoint to all civil and 
military positions.” In form, the procedure is 
the same as in Great Britain: the titular head of the state names a 
political leader to be prime minister; ® the latter draws up a list of 
persons for the various posts and submits it to his chief; the list is 
accepted (almost invariably as presented) and published; and there- 
upon the new ministers are sworn in and enter upon their duties. 
Actually, however, the process .differs considerably in^t he two cou n- 
tries.' In Britain, as we have seen, the king normally has no discretion 
in the matter; when a ministry resigns, its chief indicates to the sover- 
eign the man who, as recognized opposition leader, is entitled to be 
invited to form a new government, and the invitation is extended as 


HOW A NEW MIN- 
ISTRY IS MADE UP 

I. THE PREMIER 


^ Had these detached agencies been incorporated generally in the departments, 
as was recommended by President Roosevelt’s committee on reorganization in 1937, 
American practice would have been brought more into line with the French. In 
neidier counpy do departments always have jurisdiction over all matters germane to 
tlyir respective functions; in France, for example. Public Works yields control of 
highways to the Interior and of fortifications to War and Marine. The Chamber of 
Accounts {Cour des Comptes), which audits the accounts of tlic spending depart- 
ments, is a case of an independent establishment in France. 

■ \^arious aspects of the scheme of ministries are brouglit out effectively in an 
article by J. Boucheron reprinted in part in W. Rappard et al, Source Book, Pt. II, 
84-90. 

• " ^ France, “president of the council of ministers.” The term “pre- 

mier” (French equivalent of “prime minister”) is, however, in common use. 
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a matter of course.^ In France, where parties are not only numerous 
but continually forming and re-forming and grouping themselves in 
ever-shifting blocs, and w^here no party is ever strong enough to 
command a majority in the Chamber of Deputies and make up a 
ministry single-handedly, there may easily be no outstanding leader 
with a preeminent right to recognition, but rather a half-dozen or 
more leaders having almost equal claim. In this situation, the p r.esi- 1 
dent w-ill-nainralb,^ bave ^consi derable freedom of selection. If he is"^ 
wise, he will not, of course, decide arbitrarily. I^atherTIie will advise •' 
with persons best informed on the political situation — the presiding 
officers of the Senate and Chamber of Deputies, committcie chair- 
men, and other party leaders — and, in the light of the information 
received, make up his mind as to what he should do. The problem 
may resolve itself rather easily. But again it may not. It is of no use 
to name a man who cannot build a combinaison unnisterielle that 
will command parliamentary support. The leader first invited may 
refuse. Another may accept, only to find that he cannot make head- 
way. Not infrequently, the post is tendered to three, four, even half 
a dozen, men in succession before the right one is discovered. Need- 
less to say, during the week or more sometimes required to straighten ‘ 
out such a situation, the president rises to a position of supreme im- 
portance in the government and bears a heavy load of responsibility. 
Furthermore, such occasions come frequently. During President 
Doumergue’s seven years at the Llysee (1924-3 1 ), 16 new ministries 
were set up and abortive attempts were made to form five others. 
Still more extraordinary, the “government of national union” organ- 
ized under the premiership of ex-President Doumergue in February, 
1934, was the eighth ministry that the country had known since the 
defeat of Pierre Laval’s first one scarcely more than two years pre- 


viously. 

Having consented to try his hand at forming a 
2. THE OTHER ministry, a presumptive premier sets to work to 

MINISTERS select his colleagues and assign them to the vari- 

ous posts. A British leader,- similarly_situated, has difficulty enough, 
even though in ordinary times he has only to choose among the men 
of standing in his own party. A French cabinet-builder will com-\ 
monlyjfindjhe^going hard indeed. Not only must he deal with ' 
persmis of differing and often incompatible temperaments, but he 


^ As explained elsewhere (p. 71 above), the rise of the Labor party has upset 
the traditional bi-party balance and might conceivably put the king in a position to 
exercise some choice as benveen two opposition party leaders having about equal 
claim. But so long as the Liberal party has no greater following than now in the 
House of Commons, there will be no chance of this occurring. 
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must distribute places and pledge himself to policies in such a manner 
as to secure the cooperation of usually as many as three or four 
different, ambitious, and jealous parties or groups. Perhaps he can 
complete the task in a few hours; but as a rule days are required to 
reveal whether he can accomplish it at all.^ If he fails, he will not 
be premier. Throughout the period of his efforts, the Parisian news- 
papers tell in rapidly succeeding editions of his hurried visits to the 
homes of prominent politicians, of his interviews, pourparlers, over- 
tures, and solicitations, with daily summaries of his triumphs and 
disappointments.'fff in the end he succeeds, he goes with his list to 
the president of the Republic, who again comes into the picture long 
enough to approve it.“ If he fails, someone else is invited to make 
the attempt, and the process starts all over again. ''Even after the 
president has acted and the list has been sent to the Journal Officiel 
for publication, some grou^ may change its mind and by withdraw- 
ing upset the combination; Still further, everything will be undone 
if the new government, upon appearing in the chambers, and pre- 
senting its “ministerial declaration,” or program, is overwhelmed in 
the ensuing debate and denied a vote of confidence,® In such a case, 
the ministry’s life will be snuffed out almost before it begins — unless 
by some quick legerdemain the harassed premier manages to save 
the situation. Sometimes before a ministry finally wins parliamen- 
tary approval, a leader who at first had failed tries again and has 
better luck.^ 

^ It has been computed that the average length of ministerial “crises” is five days. 
But they have been known to last as long as 19 days. 

■ In rare instances, he may refuse to endorse a nomination which he particularly 
dislikes. Clemenceau could never get into a ministry as long as Loubet was president. 
On the other hand. President Poincare in 1914 felt obliged to put the stamp of 
approval on Caillaux, whom he strongly distrusted, Alillerand, in 1920, gave a new 
turn to the situation when, passing from the premiership to the presidency, he 
required of his successor, Leygues, that all department heads be continued at their 
posts. It may be added that nearly all ministries are so made up as to include some 
members of the preceding one. 

“ The premier reads the declaration in the Chamber, the Minister of Justice in the 
Senate. For a specimen — although unusually specific — declaration, see W. E. Rap- 
pard et ah, Sotirce Book, Pt. II, 47-50. 

V ^ Adinisters are commonly, although not invariably, selected from among members 
of Parliament, chiefly the Chamber of Deputies. Formerly, the portfolios of war 
and marine were usually filled with high officers of the army and navy who were 
innocent of parliamentary experience, and as recently as 1936 Premier Blum’s “Popu- 
lar Front” ministry contained three non-members. With only occasional exceptions, 
however, the same practice prevails as in Great Britain, and for identical reasons. 

»' Even if not a member, a minister has a right to attend sittings of both houses in 
order to make statements, answer questions, and take part in debate — ^which, of 
course, is not true across the Channel. The proportion of ministers belonging to the 
Senate tends to decrease, and in most recent governments has not exceeded one- 
fourth. There is never any lack of 7}nmstrables, i.e., deputies (and occasional senators 
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HOW DOES A 
MINISTRY WORK? 


Such are the hazardous circumstances under 
which a new ministry in France is put together. 
How does it work while in office? i\'l ore specifi- • 
cally, what relations e_xist between the premier and the colleagues - 
whom he has chose n? How do they function in their collective 
capacity? What is a minister’s position in his own department, and ’ 
over what sort of departmental organization does he find himself \ 
presiding? 

Viewed from afar, the relations between the 
THE PREMIER AND premier and the other ministers are much the 

HIS COLLEAGUES ‘ • T? 1 J -tl u- r • • L 

same as m England. ’^1 he chief minister has put 
his associates where they are; he has only to make a formal request 
of the president of the Republic to secure the removal of any or all 
of them; and while legally he is on a common footing with the others, 
he can assert as vigorous leadership as he likes (or deems expedient) 
and compel any minister to stand by him or resign. This,-at.all 
events, is the situation on paper, precisely as it is in England. 'In v 
practice, .sjome important differences appear. A French ministry is, 
as a rule, far more difficult to lead than is an English one. ^.stead of 
being a fairly homogeneous group of men belonging to a single 
pary^_ (that is what an English ministry norviaWy is), it, as we have 
seen,, is a loose-knit combination representing, as a rule, one party 
predominantly but also one or more other parties, pieced together 
with difficulty and permeated with opinions and ambitions often 
next to impossiblc-to reconcile. Precariously situated at best, its life 
will be brief indeed unless matters are handled adroitly. P ossessed of ' 
full d isciplinary powe r,.the prime minister rarely dares exercise it — 
certainly not in any arbitrary or autocratic manner. Instead of com- 
manding, threatening, and compelling, he must, for tEe.most .pwt, 
argue and persuade — and often surrender. Otherwise, his house of 
cardFwiir topple to the ground. Obviously, much will depend upon 
the premier’s personal qualities and those of his associates, as well as 
upon the general political situation at a given moment. But it is a 
rare.prime-minister-at- -Paris who holds the whip-hand in any such 
fashion as does a British cabinet head. Ex-President Poincare, as 
premier in 1 926-29, is one of the few that can be cited; while keeping 


and even outsiders) who aspire to become ministers and have some, even though 
perhaps slender, claim to consideration. Once a minister, even though for but a day, 
a politician has the pleasure of hearing himself referred to for the rest of his life as 
ancien ministre. On the personnel of French ministries from 1871 to 1930, see note 
by’j. G. Heinberg in Amer. PoHt. Set. Rev., May, 1931, pp. 389-396, reprinted in 
part in N. L. Hill and H. W. Stoke, op. cit., and cf. note by the same author 

in ibid., Apr., 1939, pp. 267-279. 
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well within his constitutional powers, he in fact ruled France with 
almost a dictatorial hand. 

In times past, the French premier commonly added to his power 
and prestige by assuming the headship of one of the great executive 
departments. Prior to the World War, the portfolio usually pre- 
ferred was that of the Interior, Carrying with it a wide sweep of 
authority not only over much of the national administrative machin- 
ery, but over local government and the conduct of elections as well. 
During the War, the post assumed was likely to be that of War or 
Foreign Affairs, and in the succeeding decade and a half it was most 
frequently the latter — reflecting the high importance of interna- 
tional relations in the period. More recently, however, p remiers haye 
been successfully resisting the temptation to burden themselvesjwith 
departmental responsibilities; no fewer than four out of seven who 
held office between 1934 and 1937 took charge of no department. 
Purchase of a suitable building and fitting up of a dignified head- 
quarters establishment, together with provision for a more adequate 
secretariat, have tended appreciably to exalt the office, at least in 
prestige; and it may be that most future incumbents will consider 
it the part of wisdom to place all of the departments in other 
hands.^ 


M. POINCARE ON A 

minister’s daily 

DUTIES 


Some impression of what it means to be a minis- 
ter may be gained from the following account 
by the highly experienced M. Poincare: “The 
conscientious minister has his day well filled. In 
the morning, when he enters his study, he finds a formidable mass of 
correspondence on his desk. The correspondence which is not ad- 
dressed to him privately is, of course, opened and examined by 
employees, but a large number of l etters^ remain which he is com- 
pelled to read through. Most of these come fr om s enators-or 
deputies, who have acquired the annoying habit of recommending 
candidates for-.every species of- post. Shortly before nine o’clock, 
the minister gets into his coupe or motor-car, the coachman or chauf- 
feur of which wears a tricolor cockade. He is driven to the Elysee \ 
if there is a council of ministers, or to the ministry over which the / 
president of the council presides if there is to be a cabinet council, j 
The Council sits till midday. On days when it does not sit, the 
minister receives officials or members of Parliament, There is an 


^ The premier receives the same salary as all of the other ministers, i.e., 1 20,000 
francs a year ($2,800 at the present. rate of exchange), plus 25,000 francs for main- 
tenance of an official automobile. For a vivid account of die premier at work, see 
“Monsieur le Premier,” Les Amiales Politiques et Litteraires, May 25, 1924, reprinted 
in N. L. Hill and H. W. Stoke, op. cit., 266-269. 
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.interminable procession of people soliciting favors. After lunch, the 
minister goes to the Chamber or the Senate. When he returns, he 
finds all the desks and tables in his office loaded with great portfolios, 
crammed with every kind of document. There are letters or pro- 
posed decrees prepared by the different services of his department 
and awaiting the ministerial signature. If he does not choose to sign 
them blindly, he must spend long hours looking into the different 
affairs. He then receives the chief officials of the ministry, who 
come to discuss the more delicate matters of current business. To 
acquit himself decently of a task so heavy and so varied, it is not 
enough to possess method; lacking a great aptitude for work and a 
rare promptness of judgment, he will be merely the plaything of 
Parliament or the tool of his departmental bureaux.” 

This flash of the spot-light upon a minister’s 
daily routine serves excellently to suggest the 
two-fold role that he is called upon to play. On^ 
the one h and, as a mem berjjf.the .ministerial group, he shares in tfie 
collective work of the council of ministers and of the cabinet. On 
the^therTaTSjndividual administrator,. he directs the affairs of the 
depa rtment ove r.,wIiich. he has been placed in charge. We are con- 
cerned at this point chiefly with the administrative system, and 
therefore with the minister in his second capacity, and with the 
services, central and exterior, over which he presides. Before going 
on with this matter, however, something must be said of the heads of 
departments from the viewpoint of their group responsibilities and 
activities. 

In the passage quoted above, M. Poincare speaks 
of the ministers as being whisked from their 
desks, now to a meeting of the comiciljffjiiinis- 
t ers, an d again to a sitting of the cabinet counc il: 
and he indicates that in the one case their destination is the Elyse e- 
and in the other t he office of the pjemier. The difference between 
the two gatherings is significant." v The council of mi nisters meets, 
as a rule, tudce a week, wit h the president of the Re public presum- 
a bly in the_c bair (though even French constitutional lawyers differ 
on the point), and much business pertaining to appointments, 
decrets, and general policy — particularly as related to foreign affairs 
and national defense — ^is transacted. Only in th is way can most 
impor^^t decision s.of_the-goy.emment be validated and given effect. . 

’ How France Is Governed, 198-199. 

" Quite a bit more so than is indicated by the remark of a former minister that 
the cabinet council is a place where you may smoke and the council of ministers a 
place where you may not smoke! 
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^he cabinet council, on the other hand, is a gathering of the minis-i 
ters only, with the premier in the chair. It convenes once a, week-or 
oftener; and while it cannot issue decrees or perform other executive 
acts, it considers most of the questions which eventuate in such-acts, 
and, in particular, discusses and decides upon legislative policies, 
parliamentary tactics, and other matters having to do with the. min- 
istry’s efforts to keep itself in power. VIn other words, the council 
of ministers, although having to do also with policy, is prirnarily an 
executive body, like the king-in-council in Great Britain^ while the 
cabinet council is to a greater extent a policy-framing political body, 
i.e., much as the cabinet also is on the other side of the Channel. It 
goes without saying that since France is governed according to the 
principles of the cabinet system — a system working very differently, 
to be sure, on the Seine and on the Thames, yet the same in its under- 
lying concepts and objectives — it is the ministers as cabinet officers, 
rather than as members of the ministerial council, that chiefly require 
our attention. 


"/The salient feature of cabinet government is, of 
SOME FEATURES coursc, the responsibility of the ministers to an 
OF THE CABINET; elective parliament; and the French fundamen- 

I. RESPONSIBILITY of 1 875 explicitly provide for such 

resp onsib ility-in the following language: ^The 
ministers shall be collectively responsible to the chambers for the 
general policy of the government, and individually for their per- 
sonal acts.” ^Elsewhere, the fundamental laws make ministers liable 
to impeachment by the Chamber of Deputies, and to “trial by.tlie 
Senate for crimes committed in the performance of their duties”; ^ 
and ministers have occasionally been impeached, removed from 
office, and banished or otherwise punished for offenses which they 
had personally committed.VThe responsibility en visage.d„in the clause 
quoted is, however, not penal but political, i.e., the sort of responsi- 
bility that arises from the unwritten but clearly implied rule that 
ministers may remain in office only so long as their management of 


^ Meetings of both bodies are strictly private. Actions taken in the ministerial 
council are commonly reported to the press, and in any event usually result in duly 
promulgated decrees. On the contrary, cabinet proceedings, as in Great Britain, 
commonly become known only as information leaks out. A rudimentary secretariat, 
established by administrative order in 19Z2 and given a legislative basis three years 
later, was abolished in 1926 as a measure of economy. A new and somewhat more 
, elaborate one made its appearance a few years later; although even yet no complete 
records of meetings of either the council of ministers or the cabinet council are kept. 

- Law of February 25, 1875, Art. 6. 

“ Law of July 16, 1875, Art. 12. 

■* Sometimes, too, proceedings are brought against them after they have left office. 
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affairs meets with parliamentary endorsement. The rule is, in gen- 
eral, the same as that which operates in tl^ British system, upon 
which, indeed, it originally was patterned. One highly irnportant 
diffe rence, how ever, appears. In Britain, as in cabinet-government 
cou ntries generally, mi nisters are responsible to the lower house of 
Parliament alone. But in JFrance, according to the constitutional 
phraseology above guoted, they are .responsible to both houses. It 
is true that some French constitutional lawyers take the view that 
the architects _o£ the- constitution did not really expect, or even 
intend, that the ministers should be responsible to the Senate. They 
v^'^ay that the phrase “responsible to the chavibers’’’ was current also in 
the reign of Louis Philippe, when, however, ministers were actually 
responsible only to the lower house; and that neither in the debates 
in the National Assembly of 1871-75 nor in the political literature of 
the time is there indication of any intention to give the phrase a 
different meaning.^ This, however, seems a somewhat forced inter- 
pre tation, ^ sed on negative evidence, and suggested mainly by the 
facttRaTin practice ministerial responsibility has t^’-orked out in the 
Third~Rep~ublic to a considerable degree as in the Orleanist mon- 
archy and in cabinet governments elsewhere. It is rather a bold 
assumption to say that the National Assembly wrote “chambers” 
but meant “chamber”; and there are first-rate French authorities 


who hold that the ministers are, and were meant to be, responsible 
to the Senate and Chamber of Deputies equally and in precisely the 
same manner, both bodies being (contrary to the case in Orleanist f 
France and in Great Britain) elected, either directly or indirectly, 
by the people. 

, ''The question of what was intended is now some- 

ACTUAL ROLE OF what academic. The matter of m ain importance 
THE SENATE ho\Y thc systcm actually works; and as to this, 

happil y, the facts a re fairly .clear.^ Without shadow of doubt, the 
Se nate can address inquiries and interpellations to the ministers, 
int ro duc e amendments to government (including money) bills or 
reject them outright, appoint commissions of inquiry, and adopt 
votes of censure or “no confidence,” precisely as does the Chamber 
of Deputies. It has done all of these things many times. Further- 
more, on half a dozen occasions it has directly forced a ministry from v ■ 
office. In 1 896, it passed, five times within three months, a vote of 
Avant of confidence in the Bourgeois ministry, and at last practically 
compelled it to resign by refusing an appropriation until there should 
be “a constitutional ministry possessing the confidence of the two 


’ Cf. A. Esmcin, dements de droit coiistmnionel (8th ed.), II, i66. 
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chambers.” In 1913, by rejecting a proportional-representation 
measure sponsored by a Briand ministry and endorsed by the Cham- 
ber of Deputies, it caused the ministry to resign. In 1925, a strong 
and pugnacious Herriot ministry, and in 1930 an equally vigorous 
Tardieu ministry, was upset from the same quarter, in both cases 
by express vote of censure. A Laval ministry came to grief in a 
similar way in 1932; and, most recently, the “Popular Front” min- 
istry of the Socialist Leon Blum fell in 1937 because the Senate 
persisted in blocking the premier’s demand for “full powers” to deal 
with a critical condition of the nation’s finances — a grant which 
pressure from the country caused promptly to be made to the suc- 
ceeding Chautemps ministry,^ Still further, more than one premier, 
e.g., Poincare in 1923 and Daladier in 1933, has gone before a refrac- 
tory Senate telling it that unless it acquiesced in the government’s 
program on a given matter, he and his colleagues would throw upon 
it the onus of upsetting a cabinet busily engaged in safeguarding 
and promoting the nation’s interests. Af^ all js .said,.howev-er^-t-hese 
occurrences, while somewhat numerous, have been distinctly ex- 
ceptional. Manifestly, cabinet government would break dowjn.jf 
ministries were actually required to be equally answerable... at all 
times to two separate bodies which are elected at different dates.and 
in different ways and dominated much of the time by different 
party groups; and in practice the situation is saved for-France by 
general acquiescence (including that of the. Senate itself) in tl^ 
principle that normally a ministry shall remain in office-so long as 
it enjoys the confidence of the lower.house. Accordingly, althou gh 
obliged to . give more lieed to -opinion in the upper, chamber 
than is necessary in Great Britain, ministers commonly stand in 
much the same relation to the more democratic branch as in. that 


country. 

2. LACK OF 
SOLIDARITY 


A point at which more actual differencejippears 
is in respect to the cabinet’s unity or solidarity. 
V./ In Great Britain, the caBinef==and for'tliarmat- 


ter the ministry as a whole — is composed normally of persons belong- 
ing to a single party and presumed to be in substantial agreement on 
all important matters of pmciple and policy. The presumption is 
often belied by the facts, ^Nevertheless, a ministry — even when a 
coalition — tries to conceal any internal differences that may exist, 
and thus to put up a united front in Parliament and before the 
country. In France, such solidarity — even in appearance — is usually 
imp.ossible.~In the first place, as has been observed, all ministries are 


L. Rogers, “M. Blum and the French Senate,” Tolit. Set. Qitar., Sept., 1937. 
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necessarily coalitions. They may be ministries of the Right or of 
the Left, or of Right-Center or Left-Center. But in any event they 
contain men drawn from a number of different parties or groups. 
Precariously built into a cabinet, these men differ in many of their 
principles and are actuated by various more or less opportunistic 
motives. Even if they were personally minded to hang firmly to- 
gether, the groups behind them are full of dissentients who make 
dependable support impossible, and indeed may shift position or even 
dissolve completely almost over-night. The average French cabinet, 
therefore, has about as much stability as the proverbial house of 
cards. Premier Combes put it mildly when he admitted to the Cham- 
ber a generation ago that the cabinet does “not pretend to realize an 
absolute homogeneity. V Solidarity is lacking also in that, whereas 
in Great Britain, responsibility;, has now. for . a good while been re- 
gafdM as defim^y collective, French practice, backed up by 
expf essTonstitu tional provision, recognizes it as both collective and 
in ji\ndu alr~In the brie country, a ministry stands or falls as a unit; 
in the other, it is~no uncommon thing for an individual minister, 
under fire in the Chamber or Senate, to be thrown to the wolves by 
his colleagues. It is going rather far to say, with Professor Finer, that 
political practice has “virtually deleted the words ‘collectively re- 
sponsible’ from the constitution.” VBut there can be no question that' 
the accountability of a French cabinet member to Parliament is of a 
more personal, or individual, nature than anything known under the^ 
British system. 

The divergent sources from which they are 
3. SHORT TENURE dj-^wn and the" fickleness of their parliamentary 
support vmuld of themselves explain why French cabmcK rarely 
last long. There are, however, additional reasons. One of them is the 
factTalteady noted, that even when a cabinet commands adequate 
support in the Chamber of Deputies, it mayjcome to_grief through 
opposition in the Senate. Another is the circumstance that^althdugh 
entitled to ask the president to d issolve a hostile Chamber of Deputies 
in order to clear the way for the election of a new and perhaps more 
friendly one, a French cabinet never thinks .of , doing such a thing.5 
In the first place, under the French constitution no such dissolution 
is permissible without the consent of the Senate, which sets up a 
restriction totally unknown to cabinet government elsewhere. In 
the second place, on the one occasion when a dissolution actually 
occurred, i.e., in 1877, the dev ice was broug ht into Iasting,disrepute 
by being employed in a boldly conceived effort to upset the republic 

^ The Theory and Practice of Modem Government, II, 1050. 
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in favor of a restoration of monarchy.^ Cabinet government without 
dissolutions is a most unusual thing. Nevertheless, that is exactly 
what France has. And of course it means that when an important 
government bill is defeated or a policy blocked or a vote of no con- 
fidence passed at the Palais Bourbon — as will usually be the case 
before a multi-party cabinet has long been in office — there is nothing 
for the ministers to do but resign. The Chamber of Deputies invari- 
ably lasts out substantially its full legal term of four years; when 
conflict develops, it is always the ministers who give way.- 

The upshot is a kaleidoscopic succession of min- 
4. ELEMENTS OF istetial “crises” which is the despair of those who 

are called upon to chronicle them and the provo- 
cation of no end of uncharitable remarks from even well-informed 
students of government who, like the somewhat censorious Bodley, 
rush to the conclusion that because the French cabinet system does 
not work like the English, it is no cabinet system at all; Bodley, 
indeed, did not hesitate to characterize the resulting situation as 
“anarchy.’ VBetween 1870 and 1934 — a period of 64 years — France 
had a total of 88 ministries, with an average life of less than nine 
months.^ Of the 88, only i8 lasted as long as one year, and none 
longer than two years, eleven months, and eleven days.'^ During the 
same period, Great Britain had 18 ministries, lasting an average of 
almost three and one-half years. From the close of the World War 
to midsummer of 1933 (a period of less than 15 years). Great Britain 
had seven ministries, Germany 15, France 23. The natural inference 
would be that government in France is little more than a succession 
of starts and stops, of rapid, sudden, and bewildering shifts of policy, 
with no end of confusion and waste. It would, indeed, be so but for 

^ President A'lacA'Iahon, himself a monarchist, arbitrarily dismissed the republican 
premier, Jules Simon, named the monarchist Due de Broglie as his successor, and, 
finding the Chamber of Deputies hostile, obtained the consent of the monarchist 
Senate to a dissolution. The new Chamber, however, proved strongly republican, 
and the formation of a republican cabinet by Dufaure brought the Seize Mai crisis to 
an end. See G. Hanotaux, Contemporary France, III, Chap, ix, and IV, Chap. i. 

" As indicated in a previous chapter (see p. 431, note i, above), a political crisis 
of 1934 lent much force to a demand for a constitutional amendment repealing the 
requirement of senatorial consent to dissolutions. No action, however, has been 
taken, and meanwhile there are not only no dissolutions but also no requests upon 
the Senate for its consent to such. 

® Different writers reckon the number somewhat variously, according to whether 
certain ministries of only a few hours’ duration are regarded as merely attempts to 
form a government. The ministries of Frangois-Adarshal in 1924 and Chautemps 
in 1930 lasted but one day each. 

The Waldeck-Rousseau ministry of 1899-1902. Poincare’s last tenure as premier 
lasted almost e.xactly three years, but one ministry was replaced by another during 
the period. ° 
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two saving circumstances. One is the fact that, in France as in JBritain 
an d everywhere e lse, the great bulk of government work is carried 
b n con tinuously by the non-political departmental staffs, and is but 
little affecte^ by changes of party or of personnel in the higher 
offices. The other circumstance is that changes of ministry flow in 
nearly all instances from “crises” that are merely personal and parlia- 
mentary , not national, and are both in form and effect merely re- 
constructions. Minis terial changes in Great Britain.are real changes; 
that is to say, on^se^qf ministers goes out of office and a completely 
differe nt set comes. j n.^ In Fmnce — as in__Continental multi-party 
co untries g enerally — this seldom happens. Individual ministers come 
and go without disturbing the status of the others; and when a minis- 
try r^si^s as a whole, one can almost depend upon it that a good 
many of its members will reappear in the succeeding one. It is not 
off with the old and on with the new, but usually only a matter of 
rearrangement — of dropping out ministers who, because of faltering 
parliamentary support, have become liabilities, taking in others who 
have followings willing to work with a reconstructed government, 
and reshuffling portfolios according to the requirements of a changed 
situation,^ with quite possibly the former prem ier reappearing at the 
head of the new_government, or even in charge of some department 
under a" new premier.® As Professor Munro has said, the Chamber 
of Deputies may vote to overturn a ministry one day and within 48 
hours give its confidence to a new ministry composed of almost the 
same individuals, perhaps with the same prime minister at their head.^ 
Undeniably, the shifting character of French ministries injects em- 
barrassing stops and st arts, into die development of public policy, 
slows up legislation, and prevents ministers from accumulating de- 
sirable_familiarity with the work of their departments. The conse- 
quences are, however, by no means so serious as one acquainted with 

* There are, of course, occasional minor reconstructions. 

“ Any French political leader who long remains in public life is likely to find him- 
self at the head, at different times, of at least three or four different departments. 

'‘Asa single illustration may be cited the second ministry of Pierre Laval which, in 
January, 1932, followed the first after an interval of 24 hours and differed from it 
only by not including the previous foreign minister, M. Briand. 

^ The Governments of Europe (3rd cd.), 448. M. Briand achieved the e.xtraor- 
dinary record of being a member of 24 different cabinets— in 1 1 instances as premier. 
The reasons for the gyrations of French ministries are to be found largely in the 
party situation, described in Chap, xxvii below. For an illuminating discussion of 
the subject, see L. Rogers, “Ministerial Instability in France,” Pol. Sci. Quar., Mar., 
1931. Cf. H. Finer, The Theory and Practice of Modern Government, II, Chap, 
xxiv, E. M. Sait, Government and Politics of France, Chap, iii; and Lord Bryce, 
Modern Detnocracies, I, Chap. xxi. J. Echeman, Les ministeres en France de 1914 d 
ip$2 suivi d'mi tableau des ministeres (Paris, 1932), is a useful compendium. 
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merely the surface manifestations might suppose; by and large, they 
do not extend, in their effects on national policy, beyond a slight 
edging of the government now to the right and again to the leftMn 
spite of ail, “France has a far more stable internal administration than- 
the United States, a continuity in its foreign policy second to none, 
and an economic organization which has proved its stability during 
the depression.” ^ 

Such are some of the interesting aspects of French ministries con- 
sidered in their collective capacity. Others will come to light when 
we look further into the workings of the parliamentary system.^ 
Meanwhile, what of a minister’s position in his own department? 
What is the internal organization of a department? What of the 
civil servants through whom the departments function in Paris and 
throughout the land? 

The inquirer Mdio sets out to study departmental 
organization in France is aided greatly by one 
happy circumstance: '^ructurally, the depart- 
ments are all substantially alike. British_execiyL- 
tive establishments presehrso'inany different patterns that theyj:an 
hardly be described except one by one. The ten executive depart- 
ments in the national government of the United States show greater 
similarity, yet also a good deal of diversity. In France, a native.fond- 
ness for symmetry and regularity has produced a series of ministries 
or departments so much alike, not only in general appearance, but 
in actual structure and workings, that unless one is delving-into the 
minutiffi of the subject, a single description will serve for all. 

At the top of the departmental pyramid stands 
thF immsfe r himself. In theory, he is the supreme 
authority, selec ting and controlling his subordi- 
nates,^ making, all ^al decision^"" ans wering all 
important questions, shouldering responsibility 
for everything that is done. It does not take long, however, for an 
incoming department head to learn that the theory and fact^oLthe 
situation by no means coincide. '^He discovers that the power of 
appointment (wielded, in any event, in the name of the president. of 
the Republic) is limited by rules and customs requiring fitness of 
candidates, and by both the legal and practical necessity ofJeaving 
the mass of his subordinates undisturbed. '^He finds, too, that his 
power to make decisions is restricted narrowly by his unfamiliarjty 
with most of the matters that come up, by Iack_of..time 't:b^in such 

^ R. Valeur, in R. L. Buell (ed.), Deinocratic Governments in Europe, 304-305. 

" See Chap, xxvi below. 
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familiarity, by the tr aditio nal (and necessary) latitude enjqyed.by 
the pe rmanent officials in tH ^epartment. and by limitations flowing 
from decision s arrived at by the ministry as a whole. In other words, 
the average ministeFfinds h'imself in substantially the same position 
as a British cabinet officer — a nov i ce s urrounded by experts in the 
persons of the divisional chiefs and other non-political subheads in 
the department— -so that on most matters he can do nothing but 
follow the lead of those who know.^ His mornings, as has appeared, 
must be spent in meetings of ministerial council or cabinet and in 
consultation with individual ministers and members of Parliament 
and with private persons who are seeking favors for themselves or for 
their friends. His afternoons are occupied with parliamentary duties, 
meetings of committees, preparation of speeches, and other activities 
having little or nothing to do with actual administration. Yet he 
must at least go through the motions. As evening approaches, “letters 
and documents of all kinds, representing the labors of the depart- 
ment bureaux for the day or for several days, are hurried to his 
private office to be signed. The officials wait impatiently and anx- 
iously in the ante-chamber. If he does not sign, the whole business 
of the department will be suspended. . . .'^he official says to the 
minister, not in words, but in his very attitude: ‘Here is an order 
which you have not given; it refers to matters which, to all appear- 
ance, you know nothing about. We conceived it before your ad- 
vent; we will execute it after your departure. But we need your 
signature, and, without it, can do nothing.’ ” " In nine cases out of ten 
(after the first few days, a larger proportion than that), the signature 
is forthcoming — with rarely the slightest idea on the minister’s part 
of what it is ail about. Nevertheless, the responsibility is his; and if 
questions are asked in the Chamber or Senate, he must be prepared 

Not only is the average French minister quite as much an amateur as the British, 
but the ceaseless reshuffling of cabinets gives him considerably less time in which to 
become acquainted witli any particular department. Today, minister of colonies; 
tomorrow, minister of justice; perchance ne.xt year, minister of finance! Small 
wonder that “a justice of the peace in the colonies feels competent alike to head the 
ministry of colonies, that of commerce, of public education, of foreign affairs!” 
R. de Jouvencl, La repttbliqne des cmmrades (Paris, 1914). But of course it must be 
remembered that, as in Britain, it is the permanent service that actually administers 
affairs, and that tlic amateur has at least some advantages over the expert as a depart- 
ment head. Cf. p. 12 1 above. 

° E. M. Sait, Govemvient and Politics of France, 104-105. Cf. Lord Bryce, Mod- 
em Democracies, I, 263. For an excellent brief analysis of the often tense, sometimes 
mutually scornful, relations between a minister and his “bureaus,” see R. Valeur, in 
R. L. Buell (ed.), Detnocratic Governments in Europe, 332-336. As there portrayed, 
the sole function of a minister within his department is to serve, not as an executive, 
but as a controller — not to administer, but to see that the fnnetionnaires who do 
administer do not abuse their powers and violate the public liberties. 
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to answer them, or at all events to see that someone connected with 
the department does so. 

The most natural way. of relieving a minister — 
particularly a premier — whose departmental 
</ burden proves excessive is to provide him with-a 
subordinate who can take over designated parts of his -work; and 
this has been done in the case of several of the principal departments, 
✓Under-secretaries first appeared, indeed, in some of the ministerial 
est abli shments as long ago as i8i6, and in the last 20 years there have 
been, as a rule, as many as 10 or a dozen of them— 15, in fact, in 
Tardieu’s government of 1930. ' Occasionally an under-secretary- 
ship is created primarily as a means of placating some group by 
awarding it a “half-portfolio”; but most often the object (in addition 
to relieving the department head) is to accord some important branch 
of the department more administrative autonomy than it otherwise 
would enjoy .'^Originally, under-secretaries were assigned adminis- 
trative duties only. In time, however, they began appearing in the 
chambers to explain and defend ministerial policies and acts, thereby 
acquiring the mixed political-administrative aspect which they have 
today. Referred to sometimes as “ministers of the second grade,” 
they are not actually ministers, and have no authority either to issue 
ministerial decrees or to countersign presidential acts'^ Neverth eless , 
they attend and take active part in meetings of the council of-minis- 
ters, and when the ministry to which they are attached resigns .they 
go out of office with it.'/ Selected, as a rule (like the ministers them- 
selves) from among members of-Parliament, they (again like their 
chiefs) are entitled to appear and be heard on .the-floor_of_either 
chamber. ''In a general way, they resemble the parliamentary, as 
distinguished from the permanent, under-secretaries in Great Tit- 
ian; \ and service as an under-secretary is good training for a future 
rriinister. 

Pursuing further the arrangement found in a 
department, one next comes upon'^a feature 
which has no an alogy in ei ther British o r_Amer- 
ican practice, i.e., t he department “cabin et.” The theory in France 
is that the department head has need of assistance and advice derived 
neither from the under-secretaries (if any), who, as has been indi- 
cated, are as a rule not .general assistants and advisers but. rather 
subchiefs in charge of particular branches of administration, nor yet 
from the permanent staff, which is itself a group to be watched and 
controlled; and the need — if it be one — is supplied by a small number 
^ See p. 65 above. 
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of persons whom the department head, with no express warrant from 
eitlwr the constitution or the laws, gathers around himself primarily 
on the score that they .are friends in whom he has confidence and 
fro m w hom he can derive comfort and supportM^esignated as chief, 
assistant chief, secretary, and attaches, and picked in many instances 
mainly from ampng the minister’s own relativb, or at all eve nts from 
youn g men willing to serve merely for the prestige to be gained (as 
a ruleTnbsalary is'paid), these persons frequently wield considerable 
influ ence as confidential agents and advisers. Even French observers 
are bouncrtTadmit that as the device works there are disadvantages 
in it. One of these is the resentrnent often aroused on the part of the 
permanent officials, who naturally dislike being “shadowed” and re- 
ported~upbir by mere novices. Another is the fact that, while a 
minister’s cabinet goes out of office with him, he commonly suc- 
ceeds in slipping most of the number into the permanent service — 
even by resorting to special decrees opening paying positions to 
them — and frequently into places which they have tried in vain to 
reach by competitive examination. Nothing in government circles 
is more difficult to get rid of, however, than a personal perquisite 
rooted in long tradition. 

All of the departmental officials thus far men- 
THE PERMANENT fioned are of a political, and therefore transitory, 

character. There is, however, a permanent staff, 
without which — especially in view of the rapidity with which min- 
istries rise and fall — all administration would perpetually flounder. 
This permanent staff starts (at the top) with the directe urs of the 
directions, i.e., directors of “services” into_which the work of each 
de partm ent is divided. As a rule, there are four or five such services 
— purchasing, accounting, personnel work, etc. — in a department. 
The directors, who are assisted by subdirectors, meet from time to 
time, under the chairmanship of the minister as a “council of direc- 
tors,” and they represent their respective services on various advisory 
committees having to do with administrative work. Their principal 
business, however, is to superyLe the four or five btireauxmto which 
each directi on is divide d. In th e burea u, we reach the basic unit in 
the departmental organization — theplace where administrative work 
proper, as distinguished from direction, begins. Each has a chef de 
bnrem^^ assisted by subchiefs-, and under these are redac- 

teurs (clerks) and numerouslither subordinates, arranged in grades 
or classes. The whole gives the effect of a perfect pyramid, with 
the minister at the peak and with authority converging uniformly 
inward and upward So self-contained, however, are the various 
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units, vicM'^ed laterally, that the functionaries of one bureau or serv- 
ice commonly have little contact with, and know little of what is 
going on in, the othersyTaken as a whole, the average department — 
contrary to surface appearances — lacks anything approaching 
genuine integration^ 

• 2 . THE CIVIL SERVICE 

Directors, subdirectors, bureau chiefs and their 
ass^istahts, clerks, auditors,' and statisticians be- 
long to the huge establishment comprising the 
national civil service; and to this important 
agency of administration, the authority that “really governs France,” 
our attention- must be turned as this chapter draws to a close. T\yo 
or three major French traditions supply necessary setting for the 
picture. The first is that of centralization. Not only has France a 
strictly unitary form of government, as is true also of England, but, 
unlike the latter, she has inherited from earlier regimes, an3 to this 
day maintains, a scheme of organization under which no semi-auton- 
omous local jurisdictions are permitted to interfere with direct and 
immediate control of the national government over all of the people. 
To be sure, there are — as in the nature of things there must be — 
areas of different names and forms for purposes of local government 
and administration. But departments, arrovdhsevievts, and com- 
munes have been created by, or e.vist by sufferance of, tiie central 
government at Paris; their affairs are regulated far more minutely 
from the capital than are those of English counties and boroughs; 
they swarm with functionaries who belong, not to any'- local or 
regional, but solely to the national, civil service,'^ A second tradi- 
tion, coming down from the day’^s of the Bourbon monarchy'^, is what 
the French themselves call etathine, a term next to impossible to 
translate, but denoting a veneration for the state (as made visible in 
the national government) amounting almost to worship, and entail- 
ing a very broad right on the part of the state to regulate both in- 
dividual and collective enterprise — even though not pushed to the 
! extremes of present-day fascist totalitarianism. A th ird tradition-, 
for which again there is little analogy?- in English-speaking countries, 
is that it is the business of the state not- only? to supply? and administer 
the more usual services, such as police and highways, but to promote 
the arts and sciences — to maintain whatever unwersities are needed, 
to build and subsidize opera-houses and theatres, and in general to 
serve as custodian and director of the national culture. 

’ W. R. Sharp, The French Civil Service (New York, 1931), 32-42. 
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NUMBERS 


With these and related traditions still dominant, 
it is not to be wondered at that the French civil 


service is a colossal, complicated, and costly affair. Precisely how 
large it is numerically, no man can say; for even if there were agree- 
ment on the marginal categories, e.g., part-time employees, to be 
included, the astonishing fact would remain that complete statistics 
of the service have never been compiled.^ An American investigator 
who a few years ago pursued the subject as far as it seemed possible 
to go computes that on the eve of the World War there were on 
the national pay-roll some 465,500 civil servants {jonctionnaires ^ 
and employees), exclusive of some 125,000 employees of state rail- 
ways, and on local government staffs some 350,000 more. The war 
expanded the former number by a third, and in 1927 it was estimated 
as being still no less than 547,148, with the number of local govern- 
ment employees remaining near the pre-war figure. Nowadays, the 
numbers are not far from 600,000 and 400,000, respectively, besides 
railway workers amounting (since the completion of railway na- 
tionalization in 1 938) to several hundred thousand more. Even before 
the last great addition mentioned, about one out of every 40 inhabit- 
ants of the country was a full-time employee of some public author- 
ity. One will not be surprised to be told that taxpayers’ complaints 
are plentiful and vehement. 

Like Great Britain, France has never known a 


RECRUITMENT: 

THE PROBLEM OF 
A MERIT SYSTEM 


spoils system such as was once the curse of the 
American civil service. She veered toward that 
sort of thing during the famous contest between 


President MacAlahon and the republicans 60 


years ago, when first the monarchist reactionaries sought to monop- 
olize the offices, and afterwards the republicans, on regaining the 
upper hand, sought, by what was euphoneously called an epiiration, 
to purge the service of “enemies of the republic.” The fact that very 
rarely throughout the history of the Third Republic has any single 
party had full control of the ministry or Chamber of Deputies has, 
however, prevented patronage from being captured and distributed 
by a party organization, or primarily on party lines at all. There has 
been patrojoage^-and-abuse-thereof — plenty of it. But it has been 
largely of a p ersonal n ature, taking the form most commonly of 
solicitation by senators and deputies of posts for friends and sup- 
porters among their constituents, such favors being sought at the 


t 

i 

I 



* W. R. Sharp, op. cit., 14. 

■ This term is not always used with precisely the same meaning, but in general it 
denotes persons on the staffs of the central government tvho belong to what may 
be termed the permanent service with fixed monthly salary. 
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hands of ministers and prefects as rewards for continued support at 
the polls and in Parliament. Nowhere has pressure of this kind been 
employed with more telling effect. It is true that since the World 
War the supply of candidates for places has fallen off, and that some 
types of posts have actually gone begging. In general, however, 
employment in the public service has been widely sought, notwith- 
standing the meagerness of salaries and the often dreary character of 
the work to be performed; and insatiable demand, coupled with the 
practical advantage to a politician of having plenty of places at his 
disposal, is one of the reasons why the number of functionaries re- 
mains what it is. ^ 

Starting systematically with an order-in-council 
of 1870, Great Britain, as we have seen, has 
brought substantially all positions in the national 
employ, except only a few in the topmost levels which are properly 
of a political character, under a system of recruitment by cpmpetL 
tive examination, promotion for merit, and tenure during good be- 
havior. '^Beginning with the Pendleton Act of 1883, the United 
States has done the same thing for approximately 7 1 per cent of its 
national service.'^France_has proceeded differently. Th e co untry 
still has no general civil service law, or statut des fonctiommires, and 
no central examining and certifying board -tantamount tO-.a_civil 
service commission; nor does the Ministry of Finance, have -any 
powers of general supervision like those wielded so effectively_by 
the Treasury in the British system. There are, to be sure, some scat- 
tered statutes on the subject.'^Thus, Parliament has guaranteed uni^ 
versity professors and public school teachers security of tenure ana 
immunity from political interference; the same is true of the judi-^^ 
ciary and (although not parts of the civil service) the army and the 
navy./Outside of these professions, recrmtnient,_classifica^n^pro7 
motion, and tenure are regulated to some extent by general-ordi- 
nances issued by the ministry, but still more largely, not on a general, 
nation-wide basis, but department by department andTervi'ce by 
service, each branch .of administration — even the individuaLbureau 
in a department — being regarded as an essentially autohomous unit- 
for personnel purposes. Notwithstanding a^ood deal of effort to 
procure a comprehensive, nation-wide law, th e metlm d of reg.ula-\ 
tion is still that of execudve order; and while, as indicated, the council 
of ministers occasionally issues such orders (decrets) for the benefit 
of the entire service, most regulations (known technically as ar- 
reth) emanate only from the minister for his own department, or 
even, on minor matters, from a directeur or bureau chief for his own 
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particular administrative division. In the aggregate, 'the rules thus ' 
made are numerous; and in both the central service at Paris and the • 
“external” service throughout the country they have wrought a great 
deal of improvement by introducing competitive examinations, pro- 
viding means of securing promotion for merit, and making tenure 
more secure. Indeed, they are gradually bringing the nation to ■ 
something approaching a general civil service code. 

/One will hardly need to be told, however, that reform has pro- 
ceede d unevenly in the different departments and subdivisions, with, 
the resuITthat: employees in one branch, although doing the same' 
kind of work, may be on quite a different footing from those in 
another. Moreover, the policies pursued within any given depart- 
ment are subject to sudden and arbitrary change. /When a new min-. / 
ister takes charge, he may scrupulously maintain, and even tighten 
up, the regulations of his predecessors in the interest of high stand- 
ards. On the other hand, he may relax, suspend, or even abrogate \ 
them, subject only to such safeguards as are laid down in ministerial 
decrees of general application. There have been instances in which 
an incoming department head suspended a rule long enough to enable 
his hangers-on to slip into coveted posts, and then revived it without 
the transposition of a comma.''Though this sort of thing is growing , 
less frequent, the service as a whole still suffers from the lack of any i 
single water-tight system of merit guarantees. Dismissals for incom- ! 
petence or laxness, too, are fewer than they should be. 

'^So far, nevertheless, has reform been carried that 


SOME FURTHER today an important branch of the 

ASPECTS OF national administrative establishment in which 

PERSONNEL . , . • j i . 

major personnel is not recruited, at the base at 
all events, by open competition.'^ Within broad limits fixed by stat- 
ute, decree, and administrative jurisprudence, and under the general 
supervision of the minister, the nature and management of competi- 
tive tests are determined for each department, and as a rule for each 
individual division, by a personnel bureau attached thereto, with the 
result that examinations are taking place at all times throughout the 


year, some in Paris, others in cities and towns scattered over the 


country. For every examination, a special board of examiners, se- 
lected ordinarily by the chief of the personnel bureau concerned, 
and mainly from persons already in the service, is set up, with duties 
which terminate when the results have been duly ascertained and 
reported. '^Although not followed invariably, a favorite form of 
examination is a written preliminary, followed by an oral final taken 


* W. R. Sharp, op. cit., 122. 



FRANCE 


480 


by such candidates as have cleared the first hurdled A list of the 
successful candidates, arranged in the order of merit, is reported to 
the appointing authority; and, unlike the situation in the United 
States, it is rare that a person who is certified does not sooner or 
later receive a placeyExaminations for posts of higher grade are 
designed quite as largely as in Great Britain to test the candidate’s 
intellectual attainments and dimensions, and are in many cases of 
almost incredible difficulty; those for clerical and other minor posi- 
tions are aimed rather at measuring ability to do specific kinds of 
work, on lines more characteristic of the majority of American 
examinations. In the past quarter-century, women have been ad- 
mitted to the service far more freely than previously; and in com- 
pliance with insistent demand from Parliament, extensive preference 
is given to war veterans and their widows. Promotions in the service 
are nowadays based less on formal examination than used to be the 


case. Within certain restrictions, they are decided upon by the 
appointing officer, guided, although not wholly restricted, by an 
annual tableau avancement drawn up for each department or 
subdivision by some stipulated authority therein, and taking account 
not only of seniority but of merit — though not without loopholes 
for political influence and personal favoritism. 

Handicapped by the lack of any permanent 

PAY AND PENSIONS • 1 r ^ 1 

personnel agency with powers of central super- 
vision over all branches of the service, by a tradition that civil serv- 
ants must find their reward partly in the prestige accruing to them,^ 
and more recently by chaotic conditions flowing from fluctuations 
of the currency, '^France has been slow in arriving at any general 
formula for correlating duties and compensation across office and 
departmental lines and according to the principle of equal pay for 
equal work throughout the service. Much thought has been ex- 
pended on the problem since 1920, and more or less important re- 
adjustments of salary scales, in accordance with shifting currency 
valuations and cost of living, took place in 1921, 1924, 1926, and 
1930 — the last-mentioned resulting in a minimum of 9,000 francs 
and a maximum of 125,000 francs a year. Tl^ major problem of 
perequation remains, however, unsolved, and the general level of 


^ Candidates for all except the lowest positions are required to have a bacca- 
laureate degree. 

“ “A director of a division in the Ministry of Finance is reported as hatdng 
replied to his minister who suggested increasing the moderate salaries paid to his 
subordinates: ‘The fonctionnaires in my service are sufficiently paid in the form of 
prestige.’ ” R. Valeur, in R. L. Buell (ed.), op. cit., 330-331. Many of the country’s 
best families take particular pride in their unbroken record of state service, in some 
cases dating from the eighteenth century. 
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ORGANIZATION OF 
PUBLIC EMPLOYEES 


pay is still below that prevailing in private industry. A reasonably 
liberal system of contributory retirement allowances helps, however, 
to maintain the attractiveness of the service for a people to whom 
nothing brings quite so much satisfaction as a sense of security for 
oneself and one’s family.^ 

'Upwards of 60 years ago, membe.rs of the civil 
service began forming staff associations aimed at 
securing higher pay, surer promotion, and better 
working conditions generally. To a considerable extent, the move- 
ment was inspired by aggressive leaders of syndicalism in private 
industry, who looked toward the ultimate merging of all govern- 
mental with industrial functions and operations; and the earlier or- 
ganizations of postmen, arsenal workers, and state railway employees 
not only took the form of syndicats, but were created with a view 
to active affiliation with organizations of workers in private industry. 
This line of policy raised difficult questions with which the govern- 
ment has never ceased to wrestle more or less inconclusively .'^Should 
public officials and employees be permitted to form corporate organ- 
izations at all? If so, should such organizations be allowed to affiliate 
with industrial labor unions? And what should be the attitude toward 
any asserted right to strike? 

When the first associations appeared, they — and 

LEGAL STATUS r u .. i . rr . ’ . .7 . 

for that matter the organizations m private in- 
dustry as well — were clearly illegal. A statute of 1884, however, 
cautiously opened the door to organization in private industry; in 
1 894, state railway employees, and in 1 899 certain postal employees, 
were expressly authorized to organize; and a memorable Law of 
Associations in 1901, though specifying numerous restrictions, was 
generally construed as giving civil servants the same “freedom of 
association” that their comrades in private industry enjoyed. /The 
further questions mentioned above, however, gave successive minis- 
tries no end of trouble. When staff associations began to seek affilia- 
tion with the General Confederation of Labor, every effort was 
made to discourage and prevent them; and when, in 1910, the work- 
ers on the state railways, emulating the arsenal workers in 1904 
and the postal employees in 1909, undertook a nation-wide strike. 
Premier Briand stifled the effort by the extraordinary ei^edient of 
calling the strikers into the military service of the nation. ^Notwith- 
standing these measures, administrative syndicalism continued to 
spread, until on the eve of the W orld W ar nearly two-thirds of all 

^ The civil servant contributes six per cent of his salary to the retirement reserve 
fund, and becomes entitled to a pension at the age of 6o if he has spent a minimum of 
30 years in the service. 
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public employees in the country, local as well as national — over 
600,000 out of a total of between 800,000 and 900,000 — were mem- 
bers of some kind of association or syndicat; and this remains sub- 
stantially the proportion today. 

^ One will not be surprised to learn that the effect 
AN UNSOLVED World War and of ensuing years of un- 

PROBLEM settlement and hardship was to impart to civil- 

servant organizations a more radical slant. Whereas before 1914 the 
proportion of revolutionary syndicalists was small, in 1919 the prin- 
cipal federation of civil servant organizations formally incorporated 
the term syndicat into its official name {Federation des Syndicats de 
Fonctionnaires) and voted to join the then revolutionary General 
Confederation of Labor.^yThe decade that followed was marked by 
little less than a state of warfare between the government and the 
employee organizations, broken by periods of more sympathetic 
attitude during the Herriot administrations of 1924-25 and June- 
December, 1932; and at the date of writing (1939) the tension has 
been only partially relieved, ‘^n the one hand, the government is 
willing to concede the legality of syndicats whose membership is 
restricted to employees of a single department or service performing 
similar functions, while refusing to sanction any federation of groups 
in different services, federations with groups in other countries, or 
affiliation with organizations of employees in private industry; and 
of course it recognizes no right of public employees to engage in 
strikes. VOn their part, the syndicats — at all events their more radical 
elements — stoutly insist on full statutory recognition of their legal- 
ity, and on unlimited freedom to effect solidarity of action across 
departmental lines and with their comrades in the industrial world, 
both French and foreign. “At its best, the status quo is an unstable 
equilibrium — a truce, as it were, between the strong arm of state 
authority and the organized numerical force of those who man the 
public services. At its worst, it occasionally becomes guerrilla if not 
open warfare.” ®^Most employees in the lower salary brackets be- 
long to the parties of the Left — Radical-Socialist, Socialist, or Com- 
munist — and see no impropriety in engaging in political agitation on 

^ There are now three other major federations of civil servant syndicats — the 
Postal Federation, the Teachers’ Federation, and the Federation of Public Utility 
W orkers. 

" On the other hand, the right is not formally outlawed. Government employees 
participated along with organized workers in private industry in a 24-hour strike 
in 1934 in defense of “republican principles.” But for several years there has been 
no sustained civil servant strike, and the government prefers not to agitate the 


W. R. Sharp, op. cit., 476. 
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lines such as would not be tolerated in Great Britain or the United 


States^Any civil servant in France, indeed, may stand for election 
to the Chamber of Deputies, giving up his administrative post only 
if he wins and is seated; and in the Chamber there is always a sizable 
and assertive group drawn from this source. 


All in all, the French civil service has many ad- 
soME IMPROVE- mirablc qualities, but also many shortcomings. 

„ Ihe nation rightly prides itself on the heavy 

contribution made to the service by the elite, 
intellectual as well as social, and on the open road for talent Avhich 
the public employ affords.''A personnel which of late seems to have 
been deteriorating needs, however, to be rehabilitated by trusting 


less to prestige-value and making the service inherently more attrac- 
tive. To this end, the level of compensation should be raised. If it 


be objected that this would entail unwarranted expense, it may be 


replied that no harm would come from reducing the numbers em- 
ployed, so often augmented for reasons other than actual administra- 
tive need. 'A. general civil service law laying down rules not subject 
to arbitrary suspension or annulment by heads of departments would 
help. 'And political activity on the part of civil servants might well 
be curbed by reasonable nation-wide regulations permitting neither 
the generally unrestrained pressure-tactics indulged in at present nor 
the haphazard and arbitrary punishments occasionally meted out to 
unlucky offenders.’- 


^ W. R. Sharp’s The French Civil Service, cited previously, is easily the best 
treatment of the general subject. See also his “Public Personnel Management in 
France,” in L. D. White et al., Civil Service Abroad (New York, 1935); the chapter 
on “The French Civil Sendee,” by A. Lefas, in L. D. ^Vhite (ed.). The Civil Service 
in the Modern State (Chicago, 1930); R. Valour’s discussion in R. L. Buell (ed.), op. 
cit., 339-390; and H. Finer, The Theory and Practice of Modem Government, II, 
Chaps, xxix, xxxii, and succeeding chapters passim. Among French books on the 
subject, A. Lefas, U&tat et les fonctionnaires (Paris, 1913), and G. Cahen, Les 
fonctionnaires (Paris, 1911), although by no means up to date, are most worthy of 
mention. 
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Chamber of Deputies and Senate 


I F a highly centralized administrative system, with extraordinarily 
large powers of regulation by decree, is characteristic of France, 
no less so is the nation’s devotion to the principle of political democ- 
racy. To be sure, this principle finds somewhat more cautious appli- 
cation than in a number of other countries,^" Women have not been 
granted the suffrag e: senators are not electe djiu:ecJthU 3 ,Vi the pfiiaple: 
the president of the Republic is chosen, not by popular vote, but 
only by the senators and deputi^? Nevertheless, despite much criti- 
cism by radicals and reactionaries alike — in an 
era in which neighboring peoples have bowed 
low before the god of fascism — democracy as a 
scheme of political life has continued to com- 
mand the national allegiance. The instrumentalities through which 
it functions include the elected assemblies, or councils, of local areas, 
i.e., communes, districts or arrondtsseinents, and departments; they 
include also Parliament, which enacts laws, levies taxes, appropriates 
money, and controls administration for and in the name of the nation 
as a whole. Parliament is the paramount agency of representative 
government in France no less than on the opposite shore of the 
Channel. 


A COUNTRY DE- 
\'OTED TO POLITI- 
CAL DEMOCRACY 


Upon the break-up of the Estates General in 

OSCILLATION BE- ^ - 

TWEEN ONE-HOUSE 
AND TWO-HOUSE 

PARLIAMENTS _ 

V^ears lon gerJiQwever. she wn^rprf^rl 

unicameralism and bicameralismj> (puring the Revolution, ultra- 
democratic reformers saw to it that their parliaments, actual or 
proposed, consisted of one house only. Conservatism having re- 
gained ground, the constitution of 1795 introduced a second, or 
pupper, chamber; and to this arrangement succeeded the undemo- 
cratic and irregular legislative regime of Napoleon I. Under the 
constitutional charter of 1814, the two-house principle was revived 
and adhered to continuously for 34 years; though the legislative 
organ of the Second Republic (1848-52) consisted of only one 


i789,France definitely abandoned the mediaeval 
type of national assembly organized on a basis 
of “estates” or “orders. '’(Esrjl 
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chamber. Finally, under the Second Empire, a hybrid arrangement 
once more prevailed, culminating, however, in a restoration of true 
bicameralism shortly before the regime collapsed in 1870.^ 

Down to 1875, experience failed to give con- 
■nvo HOUSES vincing proof of the superiority of either alter- 

native plan, and when formulating the new 
constitutional laws of that year, the National Assembly devoted a 
good deal of time and thought to the subject. The radical followers 
of Gambetta, together with other republicans, strongly preferred a 
unicameral system. But the monarchists (particularly the Legiti- 
mists), and conservatives generally, wanted an upper chamber as 
a check upon democracy and a bulwark for the interests of birth 
and wealth. They argued, too, that such a body would be a barrier 
against revolution; and the rejoinder that the device of two cham- 
bers had not prevented the Napoleonic coup d'etat of 1799 fell rather 
flat for the reason that many of the monarchists would have been 
willing enough to see something of the sort happen again. English 
and American precedent, also, pointed in the direction of bicameral- 
ism.(But the plan was adopted, in the last analysis, because the con- 
servative elements insisted on it, and because the bulk of the repub- 
licans did not care to jeopardize the new constitution by holding out 
too stubbornly for their own preferences^ Accordingly, the Law on , 
the Organization of the Public Powers decreed in its opening clause: ’ 
“ The legislative power shall be exercised by two assemblies: tE e * 
Ch ^hgiu 3fX)f.pjj|i e,^nd ^ 

lMan)rdf the world’s parliaments today are more 
TWO COORDINATE, truly bicameral in form than in fact; two cham- 
YET DIFFERING, cxist, but One has most of the power while 

the other contents itself as best it can with criti- 
cism and revision. This, as we have seen, is broadly the situation in 
Great Britain; so it is, too, in the British dominions, and in most 
Continental states still adhering to democratic constitutions adopted ^ 
since the World War.( I n France, however, the two bra 
legislature were meant to be. and are in fact, coordinate, like 


“the American Congress.; No measure can become law 


ill mav be 




SBI 






m 


introduced in eit 


fcreelybvthe seco nd chamber; the upper. hm iSS-ao^ii-asjji^ 
may/andAloes, upset _m iDis.ta£S^ Nowhere, indeed, except in th^ 

’ In point of fact, the Law on the Organization of the Senate had already been 
adopted. “The constitution of 1875,” as M. de Belcastel once remarked, “is first of 
all a Senate.” E. M. Sait, Government and Politics oi France, 124. 
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United States are the branches of a national representative body- 
nowadays so evenly balanced. ^As in the United States, too, the 
Senate has — in addition to its equal share of legislative power — cer- 
y' tain functions peculiarly its own. One is the right to give or vdth - 
' hold its consent to a dissolution of the~Ch^be^l-X )^^iti ^^fe 
t h^expiratioinr^ its n^date^ To be sure, in the absence of dissolu- 
tions, this po^r appears to have only potential importance. To be 
sure, too, the most probable future change in the national constitution 
will take it away altogether. The very fact that it has stirred so much 
discussion among constitutional reformers, however, indicates that, 
in at least a negative way, it is significant. A s econd special senator ial 
f unctio n, and one which from time to time is actually exercised, is 
that of serving as a high court of justice “to try the president of the 


Ke public or tne ministers ana to take cognizance or attempts upon 


die safety of the state,” In cases of impeach ment, the Chamber 
prefers the charges; in cases of attempt upon the security of the state, 
the ministry; in both instances, the Senate hears the evidence and 
brings in the judgment.- There is, however, no senatoria l co pfirma - 
rion of appointments js in the United States; and treaties, if submitted 
to Parliament at all, re quire action by the two houses alike^^ 


THE CHAMBER OF 

deputies: 

I. CONSTITUTIONAL 
AND LEGAL BASIS 


It has sometimes been a subject of astonished 
remark that whereas one of the three constitu- 
tional laws of 1875 was devoted almost entirely 
to defining the composition of the Senate, those 
instruments can be scanned from end to end 


without discovering anything on the structure 
of the Climber of Deputies beyond the laconic provision that the 
members “shall be elected by universal suffrage, under the condi- 
tions determined by the electoral law,” ® It is not, however, strange 
that the matter should have been left thus. The nature, and even the 
existence, of the Senate was a subject of contention, and the contro- 
versy over it naturally resulted in definite decisions being written 
into the fundamental law. A representative body chosen directly by 


^ Law on the Organization of the Senate, Art. 9. 

" When sitting as a court, the Senate has full power to summon witnesses, punish 
persons who refuse to appear, administer oaths, and obtain evidence by every means 
that can legally be employed by an ordinarj'^ court. In the nature of things, the 
Senate is not often called upon to discharge this function, the most notable instances 
in the past 20 years being the trial of a former minister of the interior, Louis J. A'lalvy, 
in 1918, of ex-Premier Joseph Caillaux in 1918-20, and of Senator Raoul Peret in 
1931. On the Senate as a court, see A, Esmein, Mhnents de droit constitutionnel 
(8th ed.), II, 521-536. 

“ Law on the Organization of the Public Powers, Art. i. 






CHAMBER AND SENATE 


487 

the people was, however, assumed from the start. There was nothing 
to be settled concerning it except such questions as who should be 
permitted to vote, what electoral areas should be employed, and 
how the elections should be conducted; and these were matters that 
could very well be left to be regulated by ordinary law. An Amer- 
ican would have expected at least the term of service of deputies to 
be specified in the constitution. Under the cabinet system as it was 
expected to operate, however, the Chamber would be subject to dis- 
solution at any time, and, at most, all that would be required would 
be agreement upon a maximum period, like the seven- (present five-) 
year period in Great Britain, for the life of any parliament that con- 
trived to escape dissolution at an earlier stage of its existence. As is 
well known, the constitution of the United States leaves many 
aspects of the structure of the House of Representatives to be regu- 
lated by act of Congress, or even, as in the matter of the suffrage, 
by action of the individual states. Even in the case of the Senate, 
France, in 1884, lifted all provisions concerning electionsjDut of the 
constitution and placed them on the basis of statute law.^ B efore the 
Nati onal Assembly adjourned in 1875 , preparatory to the launching 
of the new constitutional regime, it passed a comprehensi ve electo ral 
la w, unde r whic h, as amended a nd s upple mented orTseyeraOater 
occasion s — most rece ntly, in an important way, in 1927 — the com - 
position of the Cha mber Is now de^mined. together with the elec- 
toraj piioress-gener-ally." ~As i^shall'see, most of the newer legis- 
lation has had to do with changing the nature of the electoral 
districts, although some has been aimed at promoting electoral free- 
dom and honesty. 

f As it stands today, the Chamber of Deputies 
numbers 6 1 8 members — 183 more than the 
American House of Representatives, and, curi- 
ously enough, almost exactly the same as the British House of 
Commons. Of these, 5^ represent s ingle-mem ber districts in France 
p rope r (including 26 sitting for districts m the annexed territory of 
Alsace-Lorraine), nine come fr om Algeria (vdiich is considered an 
integral part of France), and 10 are elected in certain of the overse as 
c olonies .^ Unlike Great Britain, France endeavors to carry out fre- 
quent reapportionments with a view to equality of electoral power 
for equal numbers of people. /The ideal, however, has never been 

^ See p. 430 above. 

“ The law of 1875 will be found, in English translation, in H. L. McBain and L. 
Rogers, The New Constitutions of Europe, 534-540. 

^ See R. A. Winnacker, “Elections in Algeria and the French Colonies Under the 
Third Republic,” Avier. Polit. Sci. Rev., Apr., 1938. 


2. PRESENT 
COMPOSITION 
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attained in more than very rough fasliion, for the reason that, al- 
though reapportionments are always made in advance of an election 
if a census (usually at five-year intervals) has been taken since the 
last election, the electoral districts have in the main been formed, 
not ad hoc and irrespective of areas utilized for other purposes, but 
of departments, arrovdissevievts, or subdivisions or combinations of 
such local-government units, commonly having rather widely dif- 
fering numbers of inhabitants/ With a population that grows but 
slowly, it would seem that it ought to be comparatively easy to hold 
dovm the membership of the Chamber to a figure compatible with 
the highest legislative efficiency; and at certain reapportionments 
the number of seats has actually been reduced, A large Chamber, 
however, is rooted in tradition; - politicians naturally prefer it; local- 
ities are unw'illing to gi\x up electoral influence to which they have 
grown accustomed; and as a resuli^the assemblage in the Palais Bour- 
bon is now rivalled in numbers among national legislative bodies only 
by the two houses of the British Parliament and by the all but defunct 
German Reichstag. deputy represents, on the average, 70,000 
people, as comparer with the 75,000 represented by a British com- 
moner at Westminster, and the 282,000 (under the reapportionment 
of 1931) by a congressman in the United States.^ / 

The full membership of the Chamber is elected 
^ simultaneously for a four-ye a r term . Earlier 

French constitutions prescribed terms of two, three, five, and even 
six years.'^But the autliors of the electoral law of 1875 compromised 
on four; and the decision has proved fully justified. Some people 
consider that it would be better if the American FIousc of Repre- 
sentatives were chosen for a period of similar length.' Theoretically, 
the Chamber may be d issolve d at any time by the president of the 
Republic, with the assent of the Senate. Actually, as we have seen, 
there has been only one dissolution (in 1877) appreciably in ad- 
vance of the end of the four-year period,* and every newly elected 
Chamber can look forv^ard with assurance to filling out substantially 
its full quadrennium, / As a result, parliamentary elections normally 
take place in France with almost the same unvarying regularity as 
congressional elections in the United States, though only half as fre- 
quently — 7 ?or 777 alIy, however, rather than invariably, for tiie reason 

^ Sec p. 585 below. 

" The Chamber started, in 1876, with 533 members. Earlier French representative 
bodies were even larger. 

“ Since 1928, the pay of deputies and senators alike has been 60,000 francs a year, 
equivalent, at the present rate of exchange, to $1,400. 

* Sec p. 450 above. 
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that, the term of members being a matter of statute only, Parliamen t 
someti mes finds it convenien t to extend thejife ofa gi\ mtL.C hamber 
someAv^lratfisyoruifour-years, as it did in 1893 and again in 1923 in 
order to throw the elections in the spring of the year, and also in 
1918 in order to avert an election in war-timed The argument has 
sometimes been advanced that, with a view to greater continuity in 
the Chamber, it would be better if half of the members were chosen 
every two years, ^The Senate, with a nine-year term, is renewed by 
thirds triennially,^and it is asked why the same principle should not 
be applied to the other branch. The usual reply is that under a cabi- 
net system of government it is essential that the chamber which has 
the primary power to make and unmake ministries shall be com- 
pletely and instantly responsive to the will of the nation; which 
means that when dissolutions take place, with a view to determining 
whether the people are behind the ministry or the chamber, the 
entire electorate should have an opportunity to express itself simul- 
taneously. The argument — which certainly holds for most countries 
having cabinet government — is, of course, weakened for France by 
the fact that actually there are no dissolutions. There is much to be 
said, however, on general principles for bringing into session from 
time to time at least one parliamentary branch which mirrors the 
opinion of the whole nation at a given moment,- 

deputies are required to be voters (which pre- 
4. QUALIFICATIONS gunags citizenship®) at least 25 years of age, and 
OF MEMBF.KS c omplied wit h existing law rel ating to 

milita ry servic e. But that is all. rtdcmbe rs of families that at any time 
have reip- ned in France are disqualifi ed; and there are many public 
offices (although a considerably smaller proportion than in Great 
Britain) which are legally “incompatible” with membership. Other- 
wise the doors are open.Mn the a bsenc e, of any residence, require-r 
ment, a few deputies are found sitting for districts in which they do 
noTlive.'* French voters, however, do not take so kindly to non- 


^ More remarkable still, the life of the Chamber elected in 1936 was, in mid- 
summer of 1939, extended to 1940 by simple executive decree, the object being to 
avert domestic political controversy in a period of international crisis. 

= It may be noted that in 1888 the Floquet ministr}^ and in 1910 the first Briand 
ministry, sponsored a plan extending the life of a Chamber from four to six years, 
with one-third of the members elected every nvo years; that in 1902 the Chamber, 
and in 1913 the Senate, voted for a six-year term; and that bills of similar purport 
have made their appearance in later years. 

“ A citizen by naturalization rather than by birth must have been naturalized at 

least ten years. _ , _ 

* For example, Leon Blum, Socialist leader and head of the Popular Front 
government set up in 1935 (see p. 548 below), although a resident of Paris, has since 
1929 represented a district in southern France. 
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resident representation as do English voters, largely because they are 
more inclined to look upon their deputy as an emissary to procure 
favors for his district; and it often happens, as in the United States, 
that good men who lack the necessary political support in the local- 
ity of their residence are obliged to terminate a parliamentary career, 
or are unable to secure entrance upon such a career at all.V Wome n, 
notjbeing voters, are constr ued to be ineligib le. Socialists have long 
urged a law forbidding any minister or member of Parliament to be 
connected with a business establishment holding government con- 
tracts or concessions, and also making bankers and railway magnates 
ineligible to sit in either cliamber./ Parliament has as yet gone no 
further, however, than to prohibit, in 1928, acceptance by members 
of either house of any position as director, administrator, or con- 
troller of an industrial, commercial, or financial establishment during 
their terms. / 


THE ELECTION OF 

deputies: 

I. THE SUFFRAGE: 


Deputies are elected by direct vote of the people. 
In Great Britain, as we have seen, there is one 
set of qualifications for participating in parlia- 
mentary elections and another for taking part 
in the election of county and borough council- 
lors and members of other local bodies. In the United States, too, 
one finds differing electoral requirements, for national as well as for 
other elections, as one goes from state to state. 'i[n France, on the 
other hand, there is a single electorate, defined by national law, for all 
public purposes; if one can vote in a parliamentary election, one can 
vote also in a local election, and vice versa. Four definite requirements 
are laid down: ( i ) the voter must be of the male sex; (2) he must be 
at least 2 1 years of age; (3) he must be a French citizen (by birth or 
naturalization), in possession of full civil rights; and (4) he must be 
duly registered.” v/Tax-paying requirements long ago disappeared, 
and of educational, or literacy, tests there has never been a trace. 
There are, of course, certain d isqualification s. "^Inmates of insane 
asylums, bankrupts (for a period of three ye^rs) , persons judicially 
pronounced incapable of managing their own affairs, soldiers and 
sailors in active service, and convicted offenders judicially deprived 
of their civil rights may not vote. Ail told, however, the Republic 
has one of the most liberal suffrage systems in the world — for ineiv, 


Professor Andre Siegfried, well known in the United States, writes: “After com- 
pleting my university years, I desired to choose politics as a career, and accordingly 
tried to secure a seat in the Chamber of Deputies, but after renewed efforts it 
appeared to be impossible; in the constituencies of my own town my tendencies 
probably did not fit, and in every other constituency I was considered a stranger.” 
France; A Study in Nationality (New Haven, 19:50), p. v. 

Requirements for registration are indicated below (p. 492). 
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for in France, “universal suffrage” has always meant “manhood 
suffrage.” 

^Almost alone among European states, France 

A. THE PROBLEM OF experienced no suffrage changes as a result of 

AVOMAN SUFFRAGE UTir /oi i J° i 

the World War, 'She has today, however, two 
suffrage problems, one major, the other minor though potentially 
important. One will hardly need to be told that the major question 
is that of giving the ballot to women. Although there is hardly an- 
other country in which individual women, such as Marie Antoinette 
and Madame Roland and the Empress Eugenie, hav'e exerted so much 
influence on the course of public affair^ French women in general 
have never acquired any political status. They cannot vote in a par- 
liamentary or local election; they cannot be chosen to a town council 
or any similar body; they cannot serve on a jury; until a few years 
ago, they could not even act as legal witnesses at weddings.^ A 
woman suffrage movement got under way near the opening of the 
present century — about the time when the “suffragettes” of Great 
Britain entered upon the most intense and dramatic stage of their 
campaign. But whereas the stimulus of the War served to carry the 
British movement to victory in 1918, effort in France has to this day 
fallen short of its goal. To be sure, starting in 1919, the Chamber of 
Deputies has no fewer than nine times passed a woman’s suffrage bill 
or added a rider on the subject to some general electoral bill. On 
every occasion, however, the Senate — ^when it deigned to consider 
the matter at all — has voted unfavorably; and notwithstanding that 
the movement is well organized and ably led, it still has a high hurdle 
to surmount in that body. A main deterrent is the fear that women, 
who since the World M^ar have outnumbered men by some two 
millions, would be influenced too greatly in their decisions at the 
polls by the Catholic clergy." 

,,/To an Englishman, long troubled by the prob- 

B. FAMILY VOTING i r 3 • J r l 1 • • • 1 11 

lem or getting rid of plural voting, it might well 
come as somewhat of a shock to learn that in France, where no 
plural voting has ever prevailed, it has been seriously proposed that 
something of the kind be introduced./ Yet such is the case. No one 
suggests giving a man more than one vote because of property that 


^ On the other hand, they are found in the civil service (as teachers, clerks, etc.), 
and in 1935 three were appointed under-secretaries of state. 

" J. Barthelemy, Le vote des fettmies (Paris, 1920), presents the case for 
women’s enfranchisement. Cf. A. Leclerc, Le vote des ievmies en France (Paris, 
1929), and F. I. Clark, The Position of Women in Contemporary France (London, 
1937). It is worthy of note that in a neighboring Latin country, i.e., Spain, women 
gained the ballot in 1931 — ^although as a result of the civil war their electoral status 
is at present (1939) uncertain. 



FRANCE 


492 

he may own or occupy, or because he holds a degree from a uni- 
versity/ But supporters have arisen for a plan under which heads of 
families would be given extra votes bearing some relation to the num- 
ber of their children, e.g., one such vote for each child under age, 
on the theory that such persons have more at stake in the policies of 
the government than do others — although there is also an idea that 
the device might do something to stimulate the birth-rate/When first 
broached, the proposal drew ridicule as merely a “crank idea.” Later, 
however, it won more tolerant consideration; and although there is 
at present no prospect that it will be adopted, the Chamber of Dep- 
uties has more than once debated it, an extensive literature on it has 
grown up, and no discussion of suffrage matters proceeds far before 
/e vote jamilial comes in for mention.^ 

‘ The terms on which the suffrage is exercised are 
2. REGISTRATION OF national law, / Responsibility for keep- 

ing and annually revising the lists of eligible 
voters falls, however, to the authorities of the smallest unit of local 
government, the commune; and, as has been indicated, the same lists 
serve for elections of all kinds — communal, district, departmental, 
and national/ In each commune, the task of overhauling the local 
list is performed between January i and March 3 1 of every year by 
an electoral commission consisting of the mayor, an appointee of the 
communal council, and an appointee of the prefect of the depart- 
ment — the necessary information being obtained almost entirely 
from records kept in the mayor’s office for use in connection with 
compulsory military service. The voter himself is put to no trouble, 
and the persons in charge do their work without extra compensation. 

/One gets one’s name on the list in a given_cornmune (assuming that 
all dfher/qualifications are met) by"(i) having resided there at least 
six months before the close of the registratiorrp^iodrt~2')' ^rovin g 
that notwithstanding sojourn elsewhere the comhfune.is hisTlegal” 
domicile, or (3) showing that he has paid direct taxe_s in the commune 
for at least five years;" and no one may vote whose name does not 
appear on the eligible list. If on inspecting the list as kept in the 
mayor’s office anyone finds that he has been overlooked or ruled 
ineligible, he may appeal to the commission (enlarged by two mem- 
bers designated by the communal council for the purpose); and, if 

^ The best brief explanation of the proposal is R. K. Gooch, “Family Voting in 
France,” Avier. Folk. Sci. Rev., May, 1926. For a French discussion, sec E. Harraca, 
Surle vote familial (Paris, 1930). 

</ ■ Thus, one may vote in a commune other than the one in which he lives, by 
reason of (i) its being his legal domicile or (z) paying direct taxes in it. If eligible 
in more than one, he must decide where he will vote; for he can vote only once. 
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not satisfied with the outcome, he may carry his case to the local 
justice of the peace, and ultimately (on a question of law) to the 
Court of Cassation at Paris. Notwithstanding that the registration 
system looks adequate enough, the results that it yields — if one 
may judge by the complaints voiced — are sometimes not all that 
they should be. 

On the whole, Frenchmen take their electoral 
duties seriously. The proportion of the total eli- 
gible electorate that went to the polls at general 
elections between 1876 and 1936 varied between 69 and 84.3 per 
cent, which compares favorably with the showing made by British 
voters and decidedly so with some of the records established in the 
United States.^ There is, however, enough non-voting to have 
stirred discussion and criticism'. Falling at stated intervals, elections — 
national as well as local — sometimes take place during periods of 
political tranquillity, when, according to all experience, fewer per- 
sons will turn out to vote. Changes in the electoral system, such as 
the adoption of a partial scheme of proportional representation in 
1919, also puzzle people and lead some to stay away from the polling 
places. Other voters may be deterred by unwillingness to support 
some bloc or alliance to which the leaders have sought to pledge 
them. (Furthermore, unlike Great Britain and practically all of our 
American states, France makes no provision for absent voting, which 
undoubtedly accounts for still other abstentions.) And of course 
there are always people who are politically indifferent or definitely 
out of sympathy with “parliamentarism” and unwilling to lend their 
aid in keeping it going. In general, voting is heaviest in urban rather 
than rural areas, and in sections where the parties of the Left are 
strongest; and with local party agencies less adequate than those 
relied upon for getting out the vote in Great Britain and the United 
States, persons who have to be induced to go to the polls are looked 
after frequently by the priests, by mayors, municipal councillors, 
schoolmasters, and other government officials and employees, by 
landed proprietors, and by other individuals of influence and power 
in the community. These are, of course, people with more or less of 
an interest in the outcome; and with a view to stimulating the voter 
as a matter of abstract principle, without reference to political 
motivations,'^ both absent voting and compulsory voting have many 
times been proposed. / On a limited scale, absent voting was experi- 
mented with in 1919 and 1924; but at present it has no place in the 
system. Compulsory voting was included in a comprehensive elec- 

' See p. 17 1, note x, above. 
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toral bill of 1932 which passed the Chamber of Deputies but met 
defeat in the Senate.^ 

On the selection of candidates for seats in the 

4. THE NOMINATION Qigniber, it is not easy to speak with precision. 
OF CANDIDATES There is no single method: party groups use 
whatever means they desire; many candidates are not really “se- 
lected” at all, but only self-announced. The matter has never 
appealed to the French as being suitable (at all events, under French 
political conditions) for rigorous nation-\^e regulation, and orig- 
inally there was no law on the subject at all. In 1 889, however, it was 
forbidden that a man should stand as a candidate in more than one 
electoral district at the same time, and as a means of checking up it 
was further provided that in order to be reckoned a legitimate can- 
didate one must, at least five days before a given election, deposit 
with the prefect of the department within which the polling was to 
take place a simple declaration, witnessed by a mayor, naming the 
constituency from which he proposed to seek election; and to this 
day all that is required is such a declaration, made eight days in 
advance, either in person, through an agent, or by mail.'Ht is interest- 
ing to note, however, that political parties (chiefly of the Left) 
which in later years have achieved substantial organization and 
stability have developed accepted nominating procedures under 
which local committees elect delegates to a convention in the con- 
stituency, the convention chooses a candidate and proposes him to 
the party’s national executive committee, and the latter “invests” 
him, i.e., gives him its formal stamp of approval. In the case of parties 
not so well organized, candidates continue as a rule to be put up by 
various sorts of self-constituted local caucuses or committees, with 
or without any confirmation by a central party agency. And, as has 
been indicated, numerous candidates arc merely self-announced. 

'^Speaking generally, central party control plays no such role as on 
the opposite side of the Channel. For this and other reasons, the num- 
ber of candidates is always large, e.g., 3,837 at the election of 1922 
and 4,815 at that of 1936.” 

'^A parliamentary election takes place on a date — 

5. THE ELECTORAL gj^ays a Sunday — fixed by presidential decree; 

and the decree must be issued at least 60 days 


^ H. F. Gosncll, Why Europe Votes (Chicago, 1930), Chap, ii, and references 
there cited. On compulsory voting, sec a report by Professor Joseph Barthelemy in 
Rev. du Droit Ptib. et de la Set. Polit., Jan., 1923, advocating a law which would 
punish failure to vote by a fine of five francs for the first offense, five per cent of the 
offender’s income tax for the second, and disfranchisement for the third. 

■ At the election of 1932, the district of St. Gironde, in the department of Ariege, 
set a high-water mark with 85 candidates for a single seat. 
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before the term of the existing Chamber is to expire, and 20 days 
before the new election is to be held./The latter regulation might be 
taken to mean that the campaign is crowded, as in Great Britain, into 
a period of not more than three weeks. The approach of an election, 
however, is as definitely known months in advance in France as in 
the United States, and the canvass for votes, although naturally more 
vigorous during the so-called “electoral period,” is by no means con- 
fined to it; indeed, the presidential decree is usually issued consid- 
erably more than 20 days in advance — with the result that the “elec- 
toral period,” and therefore the more intense portion of the campaign, 
ordinarily extends through, and even beyond, six weeks. To a larger 
extent than in earlier days, the appeal to the voters is made according 
to plan and by concerted effort. iThe typical campaign is still, how- 
ever, that carried on by the individual candidate largely with his own 
resources and in his own way, aided, of course, by his local friends 
and supporters. He issues his own profession de foi, or platform, 
stresses issues or arguments which he thinks will most appeal to the 
people whose votes he seeks, and in doing so oftentimes wanders far 
from the principles or programs of the party or coalition with which 
he is ostensibly identified.'^Disciplinary power of party organizations 
over candidates is growing, but still — except in the case of the Social- 
ists and the Communists — has far to go before attaining the level 
reached in Great Britain and the United States. The personality of 
the candidate continues to count for decidedly more than in Britain; 
it is commonly to this that the voter looks rather than to the organi- 
zation — if indeed any organization worthy of the name exists. 

The art of campaigning is largely the same 
6. CAMPAIGN everywhere, yet with interesting national varia- 

EXPENDiTURES tions. Ftcnch candidacies are floated on floods 


of oratory, especially in the rural districts. The press is used exten- 
sively; and radio broadcasting, although turned to political uses later 
than in Great Britain and the United States, is growing more com- 
mon. A favorite method of appeal is, however, the placard or poster, 
and at every election the multi-colored affiches electorales on the 
billboards of Paris and other principal cities afford no end of both 
information and amusement for the populace, as well as a good deal 
of instruction for the student of electoral psychology. So lavishly 
were multi-colored posters employed in former times by candidates 
having ample war-chests, and so often were the humbler offerings of 
poorer candidates plastered over or torn from thei^places, that it 
became necessary to remedy matters by requiring, under a law of 
1914, that for elections of every kind communal authorities should 
provide official billboards (in numbers proportioned to the popula- 
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tion of the commune) and allot an equal amount of space on each 
to all of the candidates, at the same time forbidding electoral placards 
or appeals of any sort to be put up in any other places,^/ As a means 
of further equalizing opportunity, law of 1919, made permanent 
in 1924, gives every candidate a chance to send post-free to all of 
the voters in his district two sample ballots, and also a circular not 
exceeding four pages, printed by the public authorities though paid 
for by the candidate himselfyAs to how much, beyond this, the can- 
didate may spend, or allow to be spent, in advancing his cause, the 
laws are completely silent. Except in respect to posters and the , 
franked matter mentioned, the French have not chosen to regulate ' 
campaign outlays at all, either by placing limits on the amount as in 
Great Britain and the United States, or by outlawing certain sources 
of contributions as in the United States, or by requiring some form of 
publicity as again in the case of the United States. It is, therefore, 
impossible to say with assurance how expensive French elections are. 
The most careful study of the subject that has been made leads, how- 
ever, to the conclusion that candidates who put forth a really serious 
effort to secure election to the Chamber spend, on an average, some- 
thing like 50,000 francs (some $1,150) — less than is spent by most 
parliamentary candidates in Great Britain, although the multiplicity 
of candidates in France gives rise to a total outlay nearly if not quite 
equal to the figure on the other side of the Channel. vFrench candi- 
dates are not required to make an electoral deposit; and since .their 
outlays on “nursing” their constituencies are smaller than those of 
English politicians, there can be no doubt that it costs a good deal 
less to sit in the Palais Bourbon than in the Palace of Westminster. 

^ Voting is by secret ballot, and in all parts of the 
country on the same day. No other elections are 
held at the time; in each constituency only one 
seat is to be filled; and since only one candidate’s 
name appears on a ballot, the ballot is even 
“shorter” than in Great Britain, where, although again only one seat 
is to be filled in a district, the two, three, or occasionally more can- 
didates are listed on a single ballot-paper. / The use of written or 
printed ballots in French elections dates from as far back as the 
Revolution/Until a quarter of a century ago, however, the technique 

^ At the election of 1932, there were some 10,000 of these billboards in Paris, 
frequently in the form of boxes, on posts, built around trees along the boulet'^ards. 
Radio broadcasting was for the first time employed extensively in the election of 
1936. 

“ !• Pollock, Money and Politics Abroad, 284-285. It goes without saying that 
in individual cases decidedly large sums are sometimes spent. 
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DISTRIBUTION OF 
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of ballot-voting left much to be desired; and even today it is not 
beyond criticism/It has always been, and still is, left to the candi- 
dates, or to the local organizations supporting them, to procure and 
pay for supplies of ballots bearing the candidate’s name, and for the 
voters to carry with them to the polls (or receive from interested 
persons there) whatever ballots they desire to use; and though early 
required by law to be on white paper, with no outward marks or 
signs, ballots circulated in behalf of given candidates or parties could 
usually be made distinguishable by their size, shape, texture, or man- 
ner of folding. Moreover, when presented at the polls, they were 
not deposited in the electoral urn (used by the French in lieu of a 
ballot-box) by the voters, but merely handed to the officer in charge, 
commonly the mayor.'TJnder arrangements such as these, the voter 
was shielded by little secrecy; and in 1 91 3-14 legislation improved 
matters considerably by requiring ( i ) that when the voter arrived 
at the polls, he should, after being properly identified, be given an 
opaque envelope, provided by the state, (2) that he should retire to 
the seclusion of a booth and there seal the ballot of his choice (un- 
marked, of course) in the envelope, and (3) that he should then 
personally deposit the envelope in the urn. "And this is the system 
today — ballots still ordered and paid for privately (though printed 
by the state), sent in advance by the candidates or organizations to 
the voters (though also handed out at the polls to those who need 
them), and bearing in each case the name of but a single candidate. 
Unless the voter chooses to keep his ballot-paper in his pocket, or 
otherwise conceal it, when approaching the urn, it is usually possible 
for spectators to know how he is going to vote. ^ 

As a rule, the polling takes place in the matrie, 
B. CASTING AND town hall, of the commune, though in more 

COUNTING THE VOTES pQpyjQ^g communcs it is necessary for the de- 
partment prefect to ^signate additional polling places, which are 
usually schoolhouses. At each polling place, a “bureau” of five per- 
sons is in charge — the mayor and four members of the communal 
council, or, in case there is more than a single polling place in the 
commune, five adjomts (assistants) or councillors whom the mayor 
designates; and this bureau, aided by a poll clerk named by the 
mayor, keeps order and decides all questions that arise. Unlike 
American election officials, these persons invariably give their serv- 
ices free, which is a main reason why French elections are uncom- 
monly inexpensive. Before presenting himself at the polls, the voter 
has received not only the ballots and campaign circulars for post- 
free distribution of which the law provides, but also a carte elector ale 
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bearing his name, his number on the register, anS the date and place 
of the polling; and when he arrives, he first of all hands this card 
to a member of the bureau, who reads off the name for the secretary 
to check on the list of electors before him. The card is returned, 
because, should no candidate receive a majority, a second polling 
will be necessary; a corner, however, is clipped off to prevent it from 
being used a second time during the initial polling, and also to pro- 
vide means of checking the number of votes that have been cast. 
^Having performed his function in the voting booth and deposited 
his envelope in the urn, the voter, who in America would be expected 
promptly to take his departure, may remain as a spectator as long as 
he likes, and not simply to look silently upon the proceedings, but to 
gossip and argue with his neighbors until perchance the hubbub 
compels the officials to call in a gendarme to clear the room.*^The 
polling ended, the bureau counts the votes, aided by “scrutineers” 
drafted from among the lingering voters if the task promises to be 
heavy; and thereupon the results are certified to the higher author- 
ities, by whom they are announced.^ 

„ „ v/In view of the multiplicity of candidates in most 

c. BALLOTTAGE distticts, it goes witliout saying that more often 
' ^ than not no one receives a majority of the votes 

cast. In England, where three-cornered contests usually have the 
same outcome, there is strong demand, as we have seen, for some 
procedure that will ensure majority election; and one of the means 
^proposed to that end — although not the one most favored — is a 
second ballot, or “run-off” election, between the two candidates 
standing highest.^^The second ballot has been employed extensively 
in Continental Europe, and as the law now stands in France it is 
brought into play in any district in which, at the first balloting, no 
candidate receives a clear majority over the combined vote of all of 
the others. '^Contrary to practice in the old German Empire, but in 
line with all of her own earlier usage, France permits any and all of 
the original candidates to remain in the race, and even new ones to 
enter; and at the second balloting, whoever gets the largest number 
of votes wins. The period between ballotings — now shortened from 
15 days to eight — is likely to witness plenty of bargaining, as a 
result of which the number of surviving candidates may be reduced, 
even to two. Needless to say, the outcome may very imperfectly 

^ The election returns are examined and contested elections decided (often on 
partisan lines) by the Chamber of Deputies itself, under a form of procedure 
described in E. iVl. Sait, op. cit., 181-183. On Great Britain’s different usage, see 
pp. 171-172 above. 

■ Sec p. 175 above. 
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D. PURITY OF 
ELECTIONS 


reflect the will of the district electorate as a whole. At the election 
of 1936, only 191 sears out of the total 618 were won at the first 
tour, leaving 427 to be contested a second time — truly the fulfill- 
ment, as a recent writer on electoral problems aptly observes, of a 
politician’s dream. 

'^As early as 1852, certain types of electoral of- 
fenses, principally false registration, intimida- 
tion, and bribery, were placed under the ban, 
but 60 years afterwards no less a witness than Al. Briand testified that 
corrupt practices still largely escaped repression. “The situation is 
now much improved. To be sure, ballot boxes are still occasionally 
stuffed; the method of counting allows too great opportunity for 
fraud; food and drink are sometimes dispensed to voters, and grosser 
forms of bribery come to light. 'Nevertheless, the laws of 1913 and 
1914 gave the country a corrupt and illegal practices code worthy 
of comparison with legislation of similar nature in Great Britain and 
the United States, and, on the whole, elections nowadays are con- 
ducted honestly and fairly.' This does not mean that the electorate 
is exempt from pressure applied with the object of influencing it 
to vote, or mot to vote, in certain ways. From Napoleonic times 
onward, the government at Paris notoriously and systematically em- 
ployed the prefects, subprefects, and other local functionaries — 
including even the village schoolmasters — as agents in inducing the 
people to give their support to candidates regarded favorably at the 
capital; and, although such tactics are now followed less openly and 
boldly than a few decades ago (indeed, the prefects are nowadays 
officially instructed to keep hands off), complaint is still heard that 
the government — as is notoriously true of governments in the Balkan 
states — “never loses an election.” ^ The Catholic clergy, especially 
in the rural districts, has traditionally thrown its influence against 
political leaders and elements regarded as anti-clerical or radical. 
Here, too, the situation is better than formerly, although it is believed 
still true that some priest knows how almost any peasant elector will 
vote. Large employers and landlords are similarly suspected of 
occasionally seeking to swing the votes of their employees and 
tenants. 

An electoral system otherwise generally stable 
has been changeable indeed in the matter of 
areas employed as units for representation. For 
60 years, the country has been the stage for a running debate on 

' Of course, as evidenced fay the outcome of the 1924 election, the generalization 
is not wholly and literally accurate. See p. 547 below. 
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the subject, punctuated by experiments first with one scheme and 
then with another; and the question is potentially as open today as 
at any time in the past. CFundamentally, the issue is between small 
electoral districts entitled to one deputy apiece and larger districts 
entitled to several.) When the former plan has prevailed, the area 
employed has commonly been the arrondhsement, and the system 
has been termed scrutin uninomiml or scrutin d’arrondissement. 
When the other scheme has been in effect, the area has been the 


department itself (or some specially formed division thereof), and, 
the group of deputies being elected on a general ticket, the plan has 
been known as scrutin de liste. Over the opposition of Gambetta 
and his followers, who considered that it weighted the electoral scales 
in favor of the monarchists, the single-member system was adopted 
in 1875. Ten years later, republican strength had so grown that a 
shift to the other plan became possible — only, however, to open the 
way for the demagogue Boulanger, in the elections of 1889, to get 
himself elected in numerous large areas and threaten the nation with 
a dictatorship by plebiscite. \So unpleasant was the experience that 
the country went back form with to the single-member plan, to 
which it clung until after the World War, even though all of the 
while sharply divided on the subject. In 1919, the list system was 
adopted again; in 1927, the single-member system once more; and 
the latter, although revived more or less as a makeshift and violently 


opposed in many quarters, is still in operation. ) 

No one who looks into the historic controversy 
ARGUMENTS PRO pcrceivc that politicians and groups 

have been guided in their attitudes chiefly by 
what they thought would be the practical effects of one system or 
the other upon their own fortunes. Plenty of arguments of more 
solid character have, however, been adduced for and against both 
plans. (^The small single-member district is defended on the ground 
of simplicity and convenience, the opportunity which it gives the 
voter to know the candidates (and the deputy to know his constitu- 
ents) , and the larger chance (inferior only to that given by propor- 
tional representation) afforded minority parties to win seats. On the 
other hand, it is opposed and the larger type of district favored on 
the grounds, among others, ( i ) that the single-member plan narrows 
the range of choice and tends to the selection of inferior men — 


“little districts make little deputies”; (2) that it causes the deputy to 
be regarded, and to regard himself, too largely as a promoter of the 
interests of his own local community merely, rather than those of 
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the country as a whole/ (3) that it renders it easier for the govern- 
ment to put pressure on the voters and control the results of elections, 
and (4) that, without making any assured provision for minorities 
to be represented equitably, it enables many deputies to be elected, 
where the number of candidates is large, by simple plurality, which 


commonly means by minority.^ y 

'^Down to 1919, whenever the multi-member- 
AN ILL-FATED district plan was in use, the parties normally put 

EXPERIMENT WITH many candidates in a district as there were 

PROPORTIONAL plgces to be filled, and the list that secured a 

REPRESENTATION ^ 

plurality) was declared elected, to the exclusion of any representa- 
tion for minority groups generally. vWhen, however, in the year 
mentioned, the multi-member system was revived, there was coupled 
with it a feature for which growing numbers of political leaders 
had been clamoring, namely, proportional representation. Indeed, 
the list system would hardly have been restored at all without this 
new feature, designed to bring France into line with what many 
people considered the most advanced electoral practice as exempli- 
fied not only in Switzerland, Belgium, and the Scandinavian coun- 
tries, but in Germany, Austria, and other Continental states endowed 
with new post-war governments. Whether the proportional system 
would have proved a success had it been adopted in the unrestricted 
form prevailing in the other countries mentioned, one cannot say. 
As it was, the plan installed, being the product of hard-won com- 


^ As Professor Sait points out {Govermnent and Politics of France, 150), this 
undesirable tendency of the representative to become a mere errand-boy for his 
constituents is characteristic of our representative system in the United States, as 
it is of the French system. On the other hand, it hardly exists in Great Britain; so 
that the single-member district does not invariably work out in such a fashion. In 
Continental aemocracies, however, this problem of electoral areas seems to present an 
eternal dilemma; under a single-member-district system, the deputy comes too close 
to his constituents, in the sense of becoming a mere agent to solicit favors for them; 
under a multi-member-district system, he is too far removed and the relation becomes 
too impersonal. 

= Apropos of the last-mentioned point, statistics seem to show that all the way 
from 1876 to 1919 the Chamber of Deputies was elected, on the average, by less than 
45 per cent of the qualified voters of the countr)’'— which, of course, resulted in 
legislation supported by the authority of only a minority of the electorate (rather 
a small minority indeed, when it is considered that acts and decisions of the 
Chamber were the work of merely a majority of the deputies who represented the 
45 per cent). The classic example in this connection is the law of 1905 providing for 
separation of church and state— a measure placed on the statute-book by the votes 
of 341 deputies who had been chosen to the Chamber by only 2,647,3 U out of a total 
of 10,967,000 electors. R. L. Buell (ed.), op. cit., 397-398. 
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promise between Chamber and Senate, was only a partial, hybrid 
scheme; and trial of it in two general elections led, in 1927, to com- 
plete abandonment of it, followed by restoration of the now existing 
single-member system.'' The principal peculiarity of the law of 1919 
was that while it provided for election of deputies in departments or 
divisions thereof returning from three to six members each, and for 
election under a scheme of party lists as in Belgium and elsewhere, 
it stipulated that all candidates voted for on a majority of the ballots 
cast in a district should be declared elected on that basis, leaving the 
proportional principle to be brought into play only in allotting such 
seats as still remained to be filled. At the very first election held 
under the law — that of 1919 — a number of the more conservative 
groups, allied in a Bloc National^ pooled their lists and by thus mass- 
ing their strength brought it about that in as many as 20, of the 
departments every seat was filled without any application of the 
proportional principle at all. The Unified Socialists, polling a quarter 
of the popular vote, came off with only one-ninth of the seats. With 
this experience in mind, the parties of the Left, operating as a C/rrtel 
des Gmiches, at the next election — in 1924 — pursued the same 
tactics, with similar results. To such an absurdity did political 
manipulation thus reduce the system that even the most ardent pro- 
portional-representationists were forced to the conclusion that it 
would be best to sweep it away altogether and make a fresh start. 
The parties of the Right would have been glad to see an out-and-out 
plan of proportional representation substituted forthwith. The Left, 
however, which, like the British Labor party, had once favored the 
system but^had now changed its mind, blocked every effort in that 
direction^and in 1927 the arrondissement, with a single deputy, once 
more became, in a general way, the electoral area, although with 
provision for combining arrondissevieiits with fewer than 40,000 
inhabitants and dividing others with more than 100,000; so that the 
system may more accurately be referred to as scrutin uninommal 
than as scnithi d' arrondissement. In later years, the battle of the 
majoritaires and proportionnalistes went merrily on, without any 
positive result; and in the meantime the existing constituencies — 
shamelessly gerrymandered and for other reasons far from equal at 
the outset — grew so decidedly unequal, despite feeble reapportion- 
ments, that in 1936 they varied all the way from 22,000 to 133,000 
in population, with an average of about 70,000.^ 

^ For an English version of the law of 1919, see H. L. McBain and L. Rogers, The 
New Constitzitions of Ezirope, 546-549, and for comment on it. Representation 
(published by the [English] Proportional Representation Society), Oct., 1919, pp. 
10-16. The text of the electoral law of 1927 is reprinted in Rev. du Droit Pub. et de 
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PERSONNEL OF THE 
CHAMBER 


So much for the electoral system. What of the 
results? What sorts of people, find their way 
into the Chamber, and how satisfactory is it as 
a representative body? To begin with, the general run of the mem- 
bership is bourgeois, or middle-class. Few members come from 
families allied with the old nobility; few are large landowners or 
persons of note in the world of commerce and industry. On the 
other hand, few — at all events, prior to Communist successes in the 
elections of 1936 — have ever performed manual labor, on farm or in 
factory. The great majority are “self-made” men who have achieved 
at least some local distinction in the professions. They are lawyers, 
journalists, physicians, bankers, school-teachers, former civil serv- 
ants, with of course a good many professional politicians. Lawyers 
are not quite so much in evidence as in the average American legisla- 
ture, yet far more so than in the British House of Commons; indeed, 
they always form the largest occupational group; after the election of 
1932, there were 250 of them in a membership of 615.^ Naturally, 
the great majority of deputies have been active locally as members 
of party committees or as party workers of other sorts; and an aston- 
ishing proportion not only have been members of departmental or 
communal councils, but continue to be such while serving their 
constituencies at Paris — for not only is there no legal incompatibility 
between the two functions, but the dual relationship is a regular, and 
in some respects an advantageous, feature of the system.^ All in all, 
the Chamber is, as Lord Bryce once pointed out, neither aristocratic 
nor plutocratic; it contains no small amount of talent, being notably 


la Sci. Polit., July-Sept., 1927, pp. 506 IT., and the more important parts, in English 
translation, in W. E. Rappard et al., Source Book, Pt. II, 35-37. A valuable account 
of French suffrage and elections is C. Seymour and D. F. Frary, How the World 
Votes, I, Chaps, xv-xviii. Fuller treatments of the subject include A. Tecklenburg. 
Die Entwickeliing des Wahlrechts in Frankreich seit i-jS^ (Tubingen, tpn), and P. 
Meuriot, La population et les lois electorales en France de i-jS^ d nos jours (Paris, 
1917). Cf. S. Kent, Electoral Procedure tinder Louis Philippe (New Haven, 1938), 
and, on suffrage matters, B. Lavergne, Le gouvemement des democraties viodemes, 
2 vols. (Paris, 1933). It may be added that in 1937 the Chamber’s Commission du 
Suffrage Universal (a committee charged with electoral matters) went on record, 
by a vote of 33 to one, in favor of proportional representation, and that in March, 
1939, the Chamber of Deputies approved, 423 to 158, an article of a proposed new 
electoral law providing for a party-list proportional system. 

^ As compared with 63 farmers and “agricultural engineers,” 46 manufacturers, 42 
physicians, 33 publicists, 32 professors and honorary professors, 27 former civil 
servants, 19 mechanical and civil engineers, 15 journalists and men of letters, 14 
landlords, etc. 

“ For example, among the 613 deputies elected in 1932, there were more than 200 
mayors of communes and nearly as many departmental and communal councillors. 
W. R. Sharp, The Government of the French Republic, 70. 
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apt at fluent and lucid debate; and while the average member, after 
two or three terms, goes back to his home to concentrate upon his 
law practice or other professional or business activity and is promptly 
forgotten, a good many of the ablest ones enjoy long and increas- 
ingly useful careers in the Chamber, or, more likely, are translated 
to the Senate, in either case standing a good chance of winning the 
coveted distinction of a ministerial appointment — perhaps succes- 
sive appointments — with even a possibility of attaining the premier- 
ship. 

France shares with the rest of the world a feel- 


CRITICISMS AND 
PROPOSALS 


ing of dissatisfaction with existing legislative 
bodies, and there is plenty of complaint that the 


Chamber is not all that it ought to be — not even as intelligent and 


competent as it once was. f Monarchists in particular, but also some 


of the more conservative republicans, argue that the body was abler 
when the electorate included only a few hundred thousand prop- 
ertied people and the deputies received no pay^ There is no ques-"i 
tion that men drawn from the high bourgeoisie have largely given 
place to others representing rather the petite bourgeoisie, even bor- -j 
dering the proletariat. But this is the way of democracy, which 
prefers to be represented by people drawn from its own ranks and 
neither better nor worse than its own average.^ Undoubtedly there 
are shortcomings. There is less of an intellectual elite than forrnerly, 
and less willingness on the part of the membership to be led by such 
an elite in so far as it still exists. The situation with respect to politi- 
cal parties tempts, and almost compels, candidates for seats, and 
likewise members after election, to engage in bargaining and intrigue 
hardly compatible with fixed principle and sturdy policy. Election 
from little single-member districts favors the ward-politician type of 
candidate, and tends to put the deputy in a position where he will 
feel obliged, however much he dislikes doing so, to spend more time 
trafficking with the ministers at Paris for offices, honors, licenses, dis- 


pensations, decorations, and other favors coveted by his constituents 
than upon the public business.^^To raise the level of the Chamber, 
some urge lengthening the term; many favor reviving scrut in d e Ihte, 
with or without proportional representation; some advocate domg 
away with geographical representation and substituting a sch eme ^of 


^ Discussion of the general subject of the fitness of members of legislative bodies 
will be found in E. Faguet, The Cult of Incompetence (trans., London, 1911), and 
J. Barthelemy, Le probleme de la competence dans la democratie (Paris, 1918). 

■ For interesting comment on the ways in which a deputy wins and holds the 
favor of his constituents, see Lord Bryce, Modern Democracies, I, 249-251, 257-259. 
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representation of economic_and professional interests.!) The second 
pro^sal,' at least, has merit. After all, however, it is not clear that 
the Chamber is in any essential respect inferior to parliamentary 
bodies elsewhere, or that it will ever be improved except through 
improvement of the very electorate which now complains of it.^ 


THE PROBLEM OF 


Ha ying decided tha t Parl iament should cons ist 
- of two houses, the”National Assembly in 1875 

THE SENATE IN 187 c r J u j'iE r ti f ■ j 

' raced the dimcult problem or creating a second 
chamber that would have ^ignity and strength, that would not be 
tqo_democratic, and that would not prove a mere duplicate of the 
C hambe r of Deputies. In the nature of things, such a chamber must 
beliefeditary, appointive, elective, or composed of different groups 
designated in two or more of these ways. In a republic — even one 
established as grudgingly as that of 1875 — ^an_hereditary upper Jrouse 
would be unthinkable. A chamber appointed by, the head of the 
state has almost equally been associated with monarchy; its members 
might, to be sure, be appointed by the president of a republic, but 
for France this was manifestly undesirable, since the president was 
himself to be chosen by a body in which the senators would be a 
weighty element. Ekction remained, and was considered in many 
d ifferent for ms: direct popular election by the same voters who 
were to choose the deputies; direct popular election under a more 
limited suffrage; indirect election, which in turn could be planned 
on many different lines, although not on that of choice by state 
legislatures as in the United States, for the obvious reason that France 
had no political divisions corresponding to our states. 

The scheme hit upon was a cleverly devised 
compromise, which, like most compromises, did 
not entirely please anybody, yet was sensible 
and workable enough to prove in after years more satisfactory and 
durable than perhaps any of its authors dared anticipate. ^Ks laid 
down in the Law on the Organization of the Senate, the plan was, 
in a word, tha t the Senate shoul d consist of 300 members, of whom 
225 should be elected (2j^t^the departments of France proper and 
se ji'en by Algeria, Belfort, and the colonies) for perms of nine years, 
the_remaining_7,5, being designated_by the National Assembly itself. 
The elective members were apportioned among the departments, on 
a basis of population, so that each received from one to five; and in 
eacTTcase” election was to be by an electoral college meeting at the 
^ P. Valeur, in R. L. Buell (ed.), op. cit., 433-441. 


THE PLAN AGREED 
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department capital and consisting of (i) the department’s repre- 
sentatives in the Chamber of Deputies, (2) the members of the 
department’s elective general council, ( 3 ) the members of a ll arro n- 
dissement councils within the department, and (4) one delegat^rom 
each communal council in the department/ 

The 75 members named by the National Assembly before it passed 
out of existence were to sit as senators for the rest of their lives, 
vacancies being filled, with similar tenure, by the Senate itself as 
they arose. A good deal was made of the point that this cooptative 
group of members would provide a continuous, steadying element, 
beyond the reach of fluctuating public opinion, and that the arrange- 
ment would open an easy way for the Senate to avail itself of the 
services of men of distinction in law, letters, science, industry, and 
commerce who might not otherwise seek or attain election. The 
main impetus behind the plan, however, was the desire of the mon- 
archists to pack the Senate from the outset with persons of their own 
persuasion and thereby to ease the way for scuttling the republic 
when the time should become ripe. This latter objective p rove d il- 
lusory. Rather than permit Orleanists to be chosen, the Legitimists 
threw their strength to republican candidates, with the result that 
of the first quota of 75 elected, only 18 were monarchists of any 


stripe. 


AxiTTj ,-iiA7.Tor.c years of experience brought about some 

changes, hirst of all, a constitutional amend- 
ment of 1884 lifted the first seven articles of the law of 1875 out of 
the constitution, leaving only four articles remaining; and since that 
time all arrangements as to numbers, mode of election, ..apportion- 
ment, qualifications, term, and removals have rested on the basis of. 


statute only. Next, Parliament enacted, in the same year, that whj le 
senators then on a basis of life tenure should_be allowed to serve out 
their days, all seats thenceforth falling vacant should be allotted to 
the departments to be filled in the regular manner. The last surr 
viving life member died in 1918, and since that time all senators have 
owed their seats to election by the departmental colleges. By 1884, 
too, dissatisfaction on the part of the more liberal and radical political 
elements with an arrangement under which each commune as such, 
irrespective of its population, had only one vote in the departmental 
electoral college rose to a point where a change could be forced; and 
the law just mentioned broadened the membership of the body to 
include, not simply one delegate from each commune, but any 
number up to 24 (30 in the case of Paris), according tojtfie^ number, 
^ On this system of local councils, see pp. 588-593 below. 
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of inhabitant s.^ This change gave the Senate a new slant toward 
liberalism by allotting more electoral power to the urban popula- 
tions. It stopped short, however, of giving them power in propor- 
tion to numbers; for while a great city could have only 24 representa- 
tives in the electoral college of the department in which it was 
situated, a city of as few as 60,000 could have the same number, and 
every one of the towns and villages in the department (often dozens 
of them), even with populations of only 50 or 100, remained entitled 
to at least one.“ To this day, the senatorial electoral system has con- 
tinued in this way to favor the more cautious and conservative ele- 
m ehtsT Tpolitics — perhaps most definitely the bourgeoisie of the 
smaller and medium-sized towns. Even yet, although not to the 
degreeTfiginally intended, the Senate is, in the words of Gambetta, 
“the great council of the communes.” 

Nowadays, the Senate consists of 3 14 persons^ (a little more than 
half thFfiuihber in the Chamber of Deputies) ; and, except for three 
sitting_for_ Algeria. and four for the colonies, all are elected on the 
same basis in the ^9 departments. The term . is long, i.e., nine years, 
but ^vitl^a^r3ngemeh^for overlapping so that one-third of the seats 
fall vacant every three years, as happens every two years in the 
SenaTeof the United States. Qualifications for election are the same 
as for de pjuties except that the ihinimum age is 40 instead of 25. 

Senatorial deputations from the departments 
CANDIDACIES AND (numbering as a rule from two to five, but 10 

in the department of the Seme, containing Paris) 
are renewed integrally; that is to say, all senators from a given de- 
partment are elected at the same time, and, except for filling vacan- 
cies, each department has a senatorial election only once in nine 
years. One group of departments elects in 1938, a second in 1941, 
and a third in 1944. Cand^ates are announced by themselves or by 
agen ts or suppor ters; and while there is no requirement of residence 
in j^e department, those who win are almost invariably local men 
who haim ^ined experience and prominence as mayors, members of 
the department council, deputies in the Chamber at Paris, or some 
sirhilaf 'cap^ity. Elections are held in the department capital and 

'For an English translation of this law, see H. L. AlcBain and L. Rogers, New 
Coiistiuitiofis of Europe, 541-545. It may be added that in Paris the 80 members of 
the municipal council are also electors, since they are included in the membership of 
the general council of the Department of the Seine. 

“ Thus, Marseilles, with 900,000 inhabitants, has 24 delegates, and the remainder 
of the department in which it is situated, with a population of but 250,000, has 313. 

^ This number comes about through the allotment of 14 senatorial seats in 1919 
to three departments — A'loselle, Bas-Rhin, and Haut-Rhin — created from the retro- 
ceded territor)’- of Alsace-Lorraine. 
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^oirSw a procedure under which a majority is required on the first 
'^wo ballots, but thereafter only a plurality. 

Observers agree that the Senate is a Yigorqus, 
AN ABLE AND STRONG jij-jcj uscful legislative body; certainly 

SECOND CHAMBER sccond chambci* elsewhere equals it in, power 

except the American Senate and die Japanese House of Peers. It ^ 
originates a good deal of important legislation; it c.xercises its, func- 
tion of revision with much deliberation and independence; it some-t 
times delays, amends, or defeats great measures upon which both 
ministers and Chamber arc agreed; and, as we have seen, it has repeat- 
edly driven ministries from office. Much of the time, to be sure, it 
yields substantial precedence to the Chamber. As an indirectly 
•*^elected body, its claim to represent public opinion is less convincing; 
A\nd it usually exercises a fine sense of discrimination in deciding when 
to stand firm and when to give way. But it is certainly not one of the 
mere auxiliary and secondary legislative cliambcrs in which Conti- 
nental Europe has abounded since the World War. 

Furthermore, it is not only powerful; it is able. Forty years ago, 
.J'd'x-President Lov^ell described it as “composed of as impressive a 
Hjody of men as can be found in any legislative body in the world,” ^ 

. and in 1921 Lord Bryce e.xprcssed the opinion that “no odier.legis- 
1‘lative body has in modern times shown a higher average standard of 
knowledge and ability among its members.” “ Recruited from the 
substantial elements of the country’s population — from people who 
as a rule have risen to eminence in their home localities , have had 
ex perience in p ublicjoffice. are well educated, and have ianikiLDr 
ot her propertied interests , including many men of distinction in J^t- 
ters and science — it is admittedly superior in personnel to thejCham- 
ber of Deputies, vdth its large proportion of country lawyers, school- 
teacliers, and other people of circumscribed horizons and limited 
experience with large affairs. Long terms and numerous reelections 
give further opportunity for growth in knowledge, experience, and 
in^ence. A main reason, indeed, for the high quality of the Senate 
is the steady drawing off into its ranks of the abler and more experi- 
enced members of the Chamber. Hardly a deputy does not aspire 
to round out his career by going to the Senate, and so frequently is 
.the ambition realized, especially by the more vigorous and astute, 
that in 1930, for example, no fewer than 95 of the senators — almost 
a third of the total number — had once been members of the other 
house. What the Senate gains, the Chamber loses; as abler and 

^ Govenmievts mid Parties in Continental Europe, 1 , 12. 

“ Modern Democracies, I, 238. 
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maturer deputies migrate, their places are of necessity taken by 
yoUrigefj less experienced, and often less capable men. The deputies 
ha^ the advantage of coming directly and more freshly from the 
people; and in a democracy this cannot fail to mean a good deal. But, 
by and large, the senators can more than match them in prestige, in 
familiarity with affairs, and in parliamentary skill acquired in a 
school of experience whose preparatory department is, for many, 
the Chamber itself.^ 


Composed of persons at l east 4 0 years, _pf ages 
A LESS coNSERVA- average is usually quite a little beyond 60), 

mxENDED drawn from what may, even in France, be 

termed the “governing classes,” the Senate is 
traditionally averse_ to sudden innovations and sweeping changes. 
Nevertheless, it is’Symo means as co nserva tive as originally expected 
and by some intended. Gambetta and other republican leaders ac- 
ceptedTt grudgingly in 1875, and for a quarter of a century the 
Radical party which they founded consistently advocated abolishing 
it. Less reactionary, however, from the outset than was anticipated, 
the cha mber gradually gre^y more liberal;^ and although, as a group 
of older men with considerable vested interests, it earlier incurred 


much criticism because of its slowness to assent to income taxes, old 


age pensions, shorter hours for industrial workers, and other pro- 
gressive legislation, it has on some occasions proved quite as liberal- 
minded as the Chamber itself — for example, when, in 1936, it 
promptly and freely joined with that body in establishing a 40-hour 
week in industry, validating collective wage contracts, and raising 
the school age, in line with the policies of the Blum Popular Front 
government. Indeed, a competent writer voices the opinion that the 
Senate has been even more liberal than the Chamber right along 
since 1924® — although this would seem to be putting the matter 


somewhat toe strongly. 

At all events, the existing set-up strikes many 
FURTHER PRO- people as removing the Senate_pq far from pop- 

posED CHANGES ular--control, not only because the members are 
elected indirectly, but also because they are chosen by electoral 
colleges many of whose members may themselves have been elected 
as much as three or four ye'airs previously, and because, once chosen, 


^ It is to be remembered, too, that among the senators will be found a very 
impressive nuntber of ex-ministers, including ex-prcmicrs- men who know the 
problems and difficulties of government at first hand. 

= The broadening of the electoral base in 1884, together with the gradual dis- 
appearance of life memberships after that date, contributed to this development. 

“ H. Finer, Theory a?2d Practice of Modern Govertiment, I, 693. 
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they are ensconced in their seats for n ine long year s. One will not 
be surprised, therefore, to learn that a shorter term has been advo- 
cated , nor that there has at times been a good deal of sentiment in 
favor of the same sort of change that was made in the United States 
in 1913 when the election of senators was transferred from the state 
legislatures to the people. More radical elements, notably the Social- 
ists and Communists would, indeed, like to see the. Senate discarded 
altogether. A resolution in favor of direct election passed the Cham- 
ber of Deputies in 1884, although it was dropped when the decision 
was reached to allow life memberships to lapse as they fell vacant. 
Twelve years later, a brilliant debate took place in the Chamber 
on two proposed constitutional amendments, one looking to direct 
election and the other to a further popularization of the electoral 
colleges. The second was adopted. But the Senate refused to concur. 
The discussion has since gone on intermittently, although with no 
tangible results, partly because the Senate itself has little desire to 
be “reformed,” partly because advocates of change have shown no 
capacity for coming together on a definite program, and perhaps 
fundamentally because there has not been sufficient pressure from 
the country. Among interesting proposals heard is that the body be 
reconstructed, iti whole or in part, on the principle of representation 
of economic interests or groups, a plan which, as we have seen, has 
been advocated as a basis for second-chamber reform in Great 
Britain, But no steps of the kind — ^nor indeed of any other nature — 
are at present in prospect.^ 

^ Good general accounts of the Senate include E. A'l. Sait, Government and Poli- 
tics of France, Chap, v; Lord Bryce, Modem Democracies, I, 231-239; A. Esmein 
&enie 7 its de droit constitittionnel (8th ed.), II, 370-391. The principal treatise is G. 
Coste, Role legislatif et politique dn Senat sons la troisieme repiibliqtte (Montpellier, 
1913). 



CHAPTER XXVI 


Fmiiamentary Government and Its Troblejns 

R ecalling vividly the perils to which it had itself been sub- 
_ jected in Paris during the bloody days of the Commune, the 
National Assembly wrote into the constitution of 1875 a clause 
making the old royal palace at Versailles the meeting place of the 
chambers and the headquarters of the executive branch of the gov- 
ernment as well. AVithin a few. years, however, danger of further 
disorder disappeared, and in 1 879 a constitutional amendment cleared 
the way for jnjmmediate transfer of the seat of government back 
to its logical plac^ in the metropolis. The president took up his 
residencelnjhe^Palais de FElysee; the Chamber of Deputies moved 
into the Palais Bourbon; and the Senate fell heir 
THE PHYSICAL Palais du Luxembourg. Dating from the 

eighteenth century, the Palais Bourbon is located 
conspicuously at the end of the Boulevard St. Germain, in the neigh- 
borhood of a group of administrative buildings and directly across 
the Seine from the spacious and historic Place de la Concorde. The 
building is huge and rambling, but even so, its principal chamber, 
committee rooms, and other facilities — and especially its ventilation 
and lighting — are far from adequate for a legislative body of 618 
members. Situated upwards of a mile away, in the general vicinity 
of the Sorbonne and the Pantheon, the still older Palais du Luxem- 
bourg provides the Senate with commodious, and indeed luxurious, 
quarters.^ 

The constitution requires that, the two Louses 
me^bh the second Tuesday of January of each 
year (unl ess c onvened, at an earlier date by the president of the 
Republic) , and that every year they sit for a total of not less than 
fi ve mon ths.{ In countries under dictatorship, parliament is convoked 
but seldom, and is apt to be in session only a day or two at a time. In 
Japan, too, parliamentary sessions are notoriously brief. 'Where 
popular government prevails, however, things are done differently, 
and in point of fact the French Parliament has two protracted ses- 

The French Parliament affords one of the very few instances in which the two 
branches of a national legislature are not housed under the same roof. 

5 ” 
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sions a year, the first, termed the “ordinary” session, extendingirom 
January to about the middle of July, and the second, considered as 
a session extraordinaire, and devoted chiefly to consideration of the 
budget, running through most of November and -December — a 
schedule, it will be observed, not very different from that of the 
British Parliament. Other_speciaI sessions besides the budget session 
may be called by the president of the Republic, either on advice of 
the ministers or on concurrent request of absolute majorities in the 
two houses. Such additional sessions, however, are very rarely 
needed, and in fact have never been petitioned for by the members. 
The usual right to suspend proceedings by adjournment, e.g.,,oyer 
holidays, exists; and the executive may order adjournments, although 
never for longer than one month at a time, and not to exceed twice 
during a session.^ Sessions, in all cases, are terminated by executive 
act. Constitutionally, the executive has power, as in Great Britain, 
to dissolve the lower chamber and thus bring a parliament' to an 
end. Not only, however, is it necessary in France to secure the 
consent of the upper chamber, but, as has been pointed out, the single 
dissolution that has taken place — at the time of the famous Seize Mai 
crisis of 1877 — stirred so much feeling that no other has ever been 
attempted. In England, bills pending at the close of a session die and 
can be revived only by being reintroduced. In France, their swtus 
is not affected by termination of a session; and government (as dis- 
tinguished from private members’) bills carry over even from one 
parliament to another.^ - - 


Only slowly and grudgingly did the English 
PUBLICITY OF Parliament accept the principle that the general 

yjT>/^0'C*TC'T\T'7^/'^0 • i. 1 A D 

public has a right to hear its debates and to read 
them in authorized printed reports.^Since 1789, full parliamentary 
publicity has, however, repeatedly been proclaimed in France as an 
essential guarantee of political liberty; and the constitution of 1875 
stipulates that sittings of the chambers shall be public, even though 
either house may close its doors by majority vote — on pro posal of 
five members in the Senate and 50 in the Chamber.®y(Normally, 
spectators are admitted by card, as long as there are vacant seats in 
the galleries; and verba tim reports of proceedings-are^publi^e^and 
distributed _by' a government printing establishment substantially as 


^ In point of fact, only two adjournments have been decreed by the executive 
since 1875 — one in 1877 and another in 1934. 

- In the United States, bills sundve from one session to another in the same Con- 
gress, but expire when a Congress comes to an end. 

° In no instance was this done until necessitated by military exigencies during the 
World War. 
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in Great Britain and the United States. The publication most closely- 
corresponding to the American Congressional Record is the Journal 
Officiel} 

As in other countries, each house is judge of the 
q ualifi catio n s of its own member^ and each has 
unlimited control over tlie.re.tendon by a mem- 
be r of his seat dur ing-tlie-tulI~penod for which he has been chosen. 
'If sTmember wishes to resign, he can do so by obtaining pe rmission 
of the ch amber to whichjie belongs, without resorting to any sub- 
terfu'gelllve that employed in Great Britain; if he loses his civil rights, 
or otherwise becomes disqualified, it isjor the chamber in which he 
sits to whether an d when he must retire; and it may-expeLhim.f or 
reason^that,.seem -Sufficient, regardless of his formal qualifications.' 
'A deputy who accepts a salaried national office — apart from minis- 
terial posts and under-secretaryships — automatically vacates his seat, 
altho ugh he may be r eelected if the office is among those regarded 
as not incompatible with membership. No rule of the kind applies 
in me case of senators. With a view to protecting freedom of debate 
and ofdHTsion in the chambers, both senators and deputies are guar- 
anteed against legal liability for opinions expressed or votes cast in 
the perfonfTfuice'bf their duties. Moreover, they may not, except 
with consent of th e chamber to which they belong, be prosecuted 
or arrested for an^misdemeanor or crime unless caught in the act, 
and eveiTtlien the chamber concerned is entitled to demand suspen- 
sion 'of ^j^secution for the full period of the parliament.^ 

Among other then rather novel ideas, the Revolution of 1789 in- 
troduced that of paying members of legislative, bodies salaries out of 
the public treasury. The constitution of the Third Republic says 
nothing on tire s^ubj'ect, but laws dating from the same period estab- 
lished the principle tha/senators and deputies should be paid equally, 
and fixed the amount at 9,000 francs a year. From this modest figure 
the stipend has risen to 62,000 francs, with a supplementary allow- 
ance of 15,000 francs for secretarial help, together with such perqui- 
sites as the franking privilege and free transportation on the railroads. 
Even so, the pay is small in comparison with that of senators and rep-"^ 
resentatives in the United States — about 11,425, at the present rate of J 
exchange, as compared with $10,000. Living in Paris is more expen- 
sive than in the provinces, and most members, not being men of 
means, are obliged to exercise rigorous frugality. / 

'At the opening of every ordinary session, whether or not of a new 

’ For the various forms in which the proceedings of the Chamber of Deputies are 
issued, see E. M. Sait, Govcrmiievt mid Politics of France, 195, note. 
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parliament, each chamber elects by ballot, and from its own mem- 
bership, the staff of officers that will have charge of its affairs during 
the ensuing year. In the Chamber, this “bu- 
reau” consists of a president, six vice-presidenrs, 
1 2 secretaries, and three quaestors; in the Senate, the same arrange- 
ment holds except that there is only one vice-president. Certain 
minor duties devolving upon the bureau are performed by these offi- 
cers collectively, e.g., appointing stenographers, clerks, door- 
keepers, and other paid employees. In the main, however, each group, 
has its own special tasks, one of the vice-presidents taking the chair | 
when the president is absent, the secretaries supervising stenographicj 
reports and counting votes, the quaestors looking after accounts,; 
payment of salaries, archives, libraries, admission to the galleries, and| 
the like. / 

As would be expected, the president is, in each 
chamber, by all odds the most important official. 
Indeed, the Senate’s presiding officer ranks next to the president of 
the Republic, and the Chamber’s follows immediately after. Both are 
usually the first men to be callecf to the Elysee for advice when a new 
ministry is to be made up. As defined partly by law and partly by the 
rules of procedure, the duties and powers of the two officials are 
substantially the same — recognizing members who desire to speak, 
interpreting the rules (subject to appeal from the chair), putting 
questions to a vote, announcing the results, signing records of pro- 
ceedings, receiving memorials and other communications addressed 
to the chamber, and representing it in its dealings with the other 
chamber and with the executive authorities. In particular, the presi- 
dent is charged with maintaining parliamentary decor um; and while 
in the Senate, where debates are carried on in an exceptionally tran- 
quil atmosphere, this entails no great burden, in the Chamber, where 
passions run righ, the president’s courage and tact are often tested 
severely. If when dispute is waxing hot the chair can intervene with 
a judicious observation, or perhaps a bon mot, he may be able to 
restore a semblance of calm. Failing this, he may get results by 
rapping sharply with his paper-knife on the edge of his desk, or by 
ringing a hand-bell. As a last resort, he may exercise his terrifying 
droit de chapeau — that is to say, he may put on his hat! — as a warn- 
ing that unless order is restored he will suspend the sitting; and 
plenty of times such suspensions become necessary as a means of 
bringing back excited and unruly members to a frame of mind 
enabling business to proceed. As for himself, the president— is -not 
maintain the completely non-partisan attitud e of t he 
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British speaker.fNot so long ago, he was seen descending from the 
chair and giving the Chamber the benefit of his views on any issue 
on which he cared to speak. So far as the rules go, he might still do 
this.*' Under_ recent custom, however, he commonly refrains, not 
only_fr,oni-debate -but-from voting, even in the case of a tie; and 
about t he wors t J:hat_can now. be said is that he is still sometimes prone 
to wield -the-power of recognition and of interpreting the rules with 
thinly veiled. pjmality. toward the bloc that elected him. ''On the 
whole, hejs still considerably nearer the American than the British 
speaker — both in his parti san bearing and in his less absolute power. 
Exfmded parliamentary experience, knowledge of the rules, a vig-. 
orous physique, keen powers of observation, unfailing intuition in 
matters of mass psychology — these are qualities which he almost 
necessarily must possess. Small wonder that the complaint is heard 
that few members are good presidential timber! Small wonder, too, 
that, a suitable man once found, he is likely to be reelected over and 
over, even after the combination that first placed him in office has 
dissolved or passed from power! Bouisson was elected president of 
the Chamber 20 times and Deschanel 15. 

(Both Chamber and Senate make extensive use of 


THE COMMITTEE committees; indeed, the power and importance 
system: committees is one of the distinguishing fea- 

tures of the Fr ench parliamentary system.^From as far back as the 
revolutionary assemblies of the late eighteenth century, there were 
scattered prec^ents for large standing committees. The favored 
device in the legislative bodies of later times, however, and the one 
which the National Assembly of 1871-76 itself employed, was the 
smalle^s pecial commi ttee, set up for only so long as was requisite 
for,considering a single bill or other matter referred to it.'AVhen the 
new chambers organized in 1.876,. they weighed carefully the rela- 
tive advantages of standing and special committee systems, and both 
decided oyerwhelminglyjjir the special type, save only . in the, domain 
o f finance , where it was thought best by the (ihamb^joJiave a stand- 
ing” 5 u 5 ^t_coxnmittee and by the Senat e toliave"^ similar committee 
onlinance. The method adopted for making up special committees 
was also inherited from parliamentary bodies of the past, not exclud- 
ing even the Estates Generai^Foil owing the French tradition, each 
branch of the legislature provided in its rules for dividing its mem- 
bership afresh each month, and by lot, into a certain number of 
bureaux, or sections — 1 1 in the Chamber and nine in the Senate; 
and, a measure which it was desired to refer having been sent to all 
of the bureaus in a given chamber, each of these, after preliminary 
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I. EARLIER COM- 
MITTEES AND THEIR 
SHORTCOMINGS 


discussion, was to designate one of its number 
(occasionally two, when the matter was excep- 
tionally important) to join with similar repre- 
sentatives of the other bureaus in fuming a spe- 
cial committee for considering and reporting the bilb Committees 
made up on a basis so mechanical proved, however, in the long run, 
not very satisfactory. To begin with, there could be no guarantee 
against one committee being surfeited with talent and another b^en 
of it, or a committee being so constituted as to have np,interestin,tFe 
matter referred to it, or. minorities being totally unrepresented or on 
the other hand over-represented and unduly dominant. Matters re- 
quiring reference became so numerous, too, that bewildering num- 
bers of committees had to be set up. •T'his was to a degree remedied 
by introducing the practice of referring, no t a single measure as 
originally designed, but s evera l,. to the same committee; arthouglrthis 
often meant to prolong the life of a committee far beyond that of 
the bureaus from which its members were drawn. * But the most'sefi- 
ous aspect was that, being made up on a basis of bureaus whose com- 
position was a matter of pure chance, the committees did not, except 
by rare luck, reflect the party situation in the Chamber or provide 
groups which could be relied upon to give sympathetic considera- 
tion to proposals coming from the government.^ A ministry of pro- 
gressive bent, although commanding a working majority in the 
Chamber, might find its bills emasculated by committees dominated, 
under the purely mechanical method by which they were made up, 
by ultraconservatives. Legislation was delayed, ministerial instabil-i 
ity increased, responsible government weakened. The situation was ( 
bad enough in the Senate; in the Chamber, it became intolerable. 

The re medy that seemed obvious to anyone 
familiar with American committee procedure 
was to cut the committees loose from the purely 
artificial bureaus and designate their members 
by some method that .would enable them to mirror the political situa- 
tion in the respective chambers at any given time. And to_this-solu-- 
tion both branches of Parliament came, belatedly but inevitably. 
Some familiarity having already been gained — through the budget 
committee, and even through special committees enjoying a pro- 
longed life — with committees lasting as long as a y^r and handling 
groups of measures relating to some general subject, the Ch^ber of 
r^uties started in 188 2 hthe._systematic -establishmen t of stand ing 

^ The same j^ear, by curjous coincidence, in which the first standing committees 
were created in the British House of Commons. See pp. 214-215. 
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committees, whose number by 1902 rose to 16, each composed 
of 3 3 memlJers named for tlie duration of a parliament: As yet, the 
member s'werc^de signated-by^the-hureaus, thf.e e'from each, "^ut in 
IQ I Q they were made elective by the Chamber as a whole, with the 
number raised to 44 on each committee. 'According to the new rule, 
they were to be chosen u nder a list system, with proportionalxepre- 
sentation; in practice, this soon came to mean that the Chamber first ■. 
decided how many members each parliamentary group should have 
on each committee,^ the groups then selecting their respective repre- * 
sentatives, and the Chamber completing the process by ratifying’ 
the “slate.” Development in the Senate took a similar course, and in 
1921 practically the same plan of committee selection was installed 
there, alfKough rather because of a feeling that the system ought to 
be the same in the two houses than because of any genuine enthu- 
siasm for the reform.^ 


In both houses, the standing committee system 

3. PROS AND CONS encountered plenty of opposition, on the ground 

OF A STANDING i • i j i j ^ • i • • 

that It would lead to narrowing specialization, 

COMMITTEE SYSTEM , , . r j ^ j 

that the committees would grow arrogant and 
in depen dent, that the chambers would be resolved into a collection 
of miniature legislatures and their proceedings become prefunctory. 
In thTUriited States, Woodrow Wilson had argued in his Congres- 
sional Government (published in 1885) that standing committees 
frustrated unity and leadership in Congress; and in Great Britain, 
such committees were not only feared for similar reasons when first 
established, but in later days have been charged, e.g., by Professor 
Laski, with reducing parliamentary debate to a farce. In France, 
they clearly have been a factor — although hardly the main one — in 
keeping the cabinet relatively weak.^ Doubtless, however, their ; 
advantages outweigh their disadvantages; and, at all events, adoption , 
of them as a means of enabling parliaments to cope with the tasks 1 
devolving upon them in these later days was a practical necessity. 

'^At the present time, th e Chamber of D eputies has 

4. THE COMMIT- — i n addition to var ying numbers_of_sessional 

TEES OF TODAY Special committees (including always a so- 

called_l‘permanent’Tcqmmittee,.on rules and another on universal 
suffrage), 20 erandes c ommissions pernmientes, or standing com- 
mittees, of 44 mernbers each (55 in th e case of the_Finance. Com- 


On the group system, see pp. 542-544 below. 

- The historical development of the French system of standing committees is 
treated at length in R. K. Gooch, The French Parliamentary Committee System 
(New York, 1935), Chap. iii. 

° See pp. 523-524 below. 
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mittee).^ Like similar committees in the United States, but unlike 
four of the five in the British House of Commons, they are in ail.cas.es. 
committees on particular subjects or fields of legislation; auLdLjone 
has only to glance at the list to observe a significant correlation.be- 
tween it and the list of government departments and servicesy^Since 
1920, they have been elected for a year at a time, though as a rule 
their personnel remains much the same throughout the four-year 
period of a parliament; and in Chamber and Senate alike, no^ perso n 
may belong to more than two “grand” committees at the sam.ejtime.- 
"^In June of each year, the bureau of the Chamber allots the recog- 
nized groups — sometimes as many as a dozen in number — quotas of 
committee members determined in accordance with a formula de- 
signed to assure fair proportions/’ In caucus, each group thereupon 
draws up its list of nominations, settling the matter by simple confer- 
ence if it can, but otherwise taking a formal vote; and the resulting 
lists are published in the Journal OfficieL'^f at the end of three_days 
a list has not been protested by as many as 50 members, it is regarded 
as elected, the Chamber itself actually voting only in event of a pro- 
test, and only upon the committee members protested.'^The method 
closely resembles that by which committee members are chosen in 
the American House of Representatives, although in that body the 
complete committee lists are always actually voted on,''Selection_of 
committees in the French Senate is substantially as in the Chamber. 
There are, however, only 1 1 standing, committees {comvnssiom 
gen er ales)-, ^ the number of members is 36; the list of party groups 
to be represented is shorter than in the Chamber; a list may be chal- 
lenged by as few as 20 members; election takes place at the beginning 
of each regular session instead of in June; and for the selection of all 
special committees the bureaus are still used, '^s for the bureausin 
the Chamber (the Senate, too, except as noted), they have little to 

^ The list is as follows: i, General, Departmental, and Communal Administration; 
2, Foreign Affairs; 3, Agriculture; 4, Algeria, Colonics, and Protectorates; 5, Alsace- 
Lorraine; 6, Army; 7, Social Insurance and Welfare; 8, Commerce and Industry; 

9, Accounts and Economies; 10, Customs and Commercial Agreements; 1 1, Public 
Instruction and Fine Arts; 12, Finance; 13, Public Health; 14, Civil and Criminal 
Jurisdiction; 15, Merchant Alarine; 16, Navy; 17, Afines and Alotive Power; iS, 
Aviation; 19, Labor; 20, Public Works and Communications. 

Indeed to only one in the case of the finance and foreign affairs committees. 

^ Until 1932, provision was made for separate committee representation for 
deputies not identified with any group; but the plan was then abandoned. See p. 543 
below. 

^ As follows: I, Army; 2, Navy; 3, Foreign Affairs and Protectorates; 4, Customs 
Duties and Commercial Agreements; 5, Public Works; 6, Agriculture; 7, Public 
Instruction; 8, Public Health and Social Insurance; 9, Civil and Criminal Jurisdiction; 

10, General, Departmental, and Communal Administration; ii. Commerce, Industry, 
Labor, and Posts; 12, Finance. 
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THE CHAMBERS 
AT WORK 


do beyond examining the credentials of newly elected parliamentary 
menil^&rTn neither house is the old plan of monthly renewal ad- 
hered to, the Chamber now setting up its bureaus for the duration 
of a parliament and the Senate for that of a session^ 

The functions of Parliament are multifold, but 
they can be grouped under three main heads: 
(i) legislation, (2) raising and appropriating 
nio_n^ey,, and (3) criticism of administrative acts and policies. An 
English writer of a generation ago made the point that on ac- 
count of the thoroughness of French political reconstruction be- 
tween 1789 and 1875, together with the comprehensiveness and 
durability of the Napoleonic codes, the field of legislation is nar- 
rower in France than in England and many other countries; ^ and a 
later observer was led to assert that the Chamber does not find in 
legislation its chief interest.^ However this may be, the steadily 
widening scope of governmental activities in the past half-century, 
springing mainly from social and economic changes, has in France 
no less than in other countries laid an increasingly heavy burden upon 
the parliamentary bodies. Legislative proposals have increased both 
in number and in complexity; and though a surprisingly large part 
of the resulting new legislation takes the form of administrative 
decrets and arreth, the chambers not only devote much earnest 
study and discussion to the great issues of national policy, but put 
forth from year to year a very respectable quantity of new of 
amended law. ^ 

No legislative body could thread its way through 
RULES OF maze of business that confronts the French 

PROCEDURE chambers without an ample body of rules. 

American legislatures avoided the necessity of working out their 
procedures from the ground up by taking over those already devel- 
oped by the British Parliament, and the French Senate and Chamber 
likewise appropriated to their use the rules of the National Assembly 
of 1848, adopting in both cases, in 1876, codes of regulations based 
on these earlier rules, and in the instance of the Senate adhering to a 
code thus contrived, with occasional modifications, to the present 


^ The committee system is described more fully in E. M. Sait, Government and 
Politics of France, 204-212; L. Rogers, “Parliamentar}'^ Commissions in France,” Pol. 
Sci. Qnar., Sept, and Dec., 1923; and R. K. Gooch, “The French Parliamentary Com- 
mittee System,” Economica, June, 1928. The leading treatises are R. K. Gooch, The 
French Parliatnentary Covmiittee System, cited above; J. Barthelemy, Essai snr 
le travail parlementaire et le systeme des commissions (Paris, 1934); and A. Breton, 
Les commissions et la refomie de la procedure parlementaire (Paris, 1922). 

° J. E. C. Bodley, France, II, 213-216. 

“ Lord Bi^'ce, Modern Democracies, I, 256. 
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THE ORDRE DU 

jour” 


GOVERNMENT RILLS 
AND PRIVATE 
ME.MBERS’ BILLS 


day. The Chamber adopted a new code in 1915, which, in turn, was 
overhauled extensively in 1932. Like standing orders at Westminster, 
the rules in both houses carry over from one parliameiirt'o ' anothe r,' 
with few changes except such as are sometimes introduced w hen a 
new session opens. ^ 

^ Originally, the order of business in thejCliam- 
ber of Deputies was fixed by the presiding offi- 
cers and submitted to the body for approval; and 
this is still the practice in the Senate. In 1 9 1 1 , however, the Chamber 
adopted a new plan under which the schedule of work is laid out 
for a week at a time by the key men, /.<?., the president and.:idce- 
presidents of the body, the chairmen of all standing committees, and 
the presidents of the various party groups, meeting as a conference 
des presidents, with opportunity for the ministry to indicate its 
desires if it cares to do so; and the arrangement has proved more 
satisfactory than the old one.^ 

The coji^stitution confers the right to initiate 
legislation upon both the prcsident_o f the R e- 
public (in effect, the ministers) and the members 
of the two houses. Government -bills, 7 .T 7 bills 
backed by the ministry and signed by the president, are termed 
projets de lot; private members’ bills, propositions de loi.''The dis- 
tinction, however, has no such significance as in Great Britain, where, 
as we have seen, it is a basic feature of the legislative process; nor 
again is there, in French procedure, any^ difference between the 
handling of public and of private bills. ''Government bills are nearly 
always introduced first in the Chamber of Deputies, and are usually 
accompanied by an expose des motifs bringing both to the deputies 
and to the interested public a summary, frequently illuminating and 
convincing, of the considerations which have residted in the decision 
of the ministry to ask enactment of the measure.'yNormally, govern- 
ment bills are prepared in one of the departments (sometimes with 
assistance in phrasing from the Council of State)," submitted to the 
ministry as a whole for approval, signed as a matter of form by the 
president of the Republic, and thereupon introduced by the depart- 
ment head. A minister or department may be the actual author. But 
in a great many cases government bills originate with a non-minis- 
terial senator or deputy, who indeed might introduce his measure on 
his own responsibility, but Mdio realizes that its chance of passage 

^ Cf. R. K. Gooch, op. cit., Chap. i. 

" See p. 575 below. 
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is likely to be increased considerably if it comes to the chambers 
under government sponsorship^ Ministers are thus continually bom- 
barded with proposals for legislation in which private members seek 
to interest them; indeed, when the matter is one of general impor- 
tance, (a favorite plan is to offer a resolution in one of the houses 
formally requesting the ministry to draft and submit a pro jet relating 
to it. Frequently, of course, real authorship reaches back farther 
still — to some group or interest which has prodded the deputy or 
senator to action.^.. 

(Not only do private members thus instigate government bills far 
more frequently than in England, but theyjrhemselves in tro duce 
ma ny more m easures (bills, resolutions, amendments, and the like 
— ^prepa^^y^ the authors or by paid assistants'), and under far 
fewer restrictiohs,'than on the other side of the Channel. Such meas- 
ures may be brought forward by a member single-handedly, or they 
may be sponsored by any number’ of deputies j)r senators, whose 
names must, however, in all cases be attached.) The jjresident of the 
Chamber 'ULilljn.Qt permit a bill conflicting with the constitution to 
be considered; and a private member may not introduce a measure 
whlcFThaijjwithin the preceding three months, been introduced and 
reje cHd . Otherwise, the way is open. / The fact that in less than 1 3 
months, in 1928-29, no fewer than 1,078 propositions de loi on de 
resolution and 1,080 amendments came from private members in the 
Chamber of Deputies alone - indicates that, notwithstanding some 
tightening up of the rules, it remains true, as a committee investigat- 
ing the subject in 1 898 asserted, that “it is impossible to find a more,^ 
marked contrast between two institutions than that presented by the] 
[British] House of Commons and the Chamber of Deputies in thej 
individual initiative of the latter and the ministerial initiative of the i 
former.” ® Neither as to the introduction of bills and resolutions nor' 
in other ways has the French back-bencher suffered any such eclipse 
as that which has overtaken the regimented private membership at j 
Westminster. ''His position is far more like that of the American 

^ For an illuminating discussion of the origins and preparation of legislation, see 
W. R. Sharp, The Government of the French Republic, 94-105. The passage includes 
an account of the National Economic Council, created by decree of the Harriot 
government in 1925. 

" During the same period, 475 projets were introduced. A. Lefas, “La reforme des 
methodes du travail parlementaire,” Rev. des Sci. Polit., Oct.-Dec., 1929, p. 51 1. 
Accuracy requires it to be noted, however, that the majority of bills actually passed — 
especially important ones — are originated, or at all events introduced, by the gov- 
ernment. 

“ Chambre des Deputes, Documents Farlementaires, 1898-99, p. 1492. 
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congressman. By the same token, the government dominates the 
scene much less completely, and more time is wasted in speech- 
making on proposals of doubtful worth,’ 

v'Oncc introduced, a bill, whether a projet or a 
AT ^ P^'opositiov, is normally referred forthwith, by 

the president of the chamber, to the appropriate 
“grand” committee. A given measure may, of course, be of interest 
to two or more committees, and for that contingency the French; 
have the interesting plan of asking one of the number to assume! 
primary jurisdiction, while the others may designate non-voting | 
representatives to attend the chief committee’s meetings and later | 
give the Chamber the benefit of tlieir own observations. For mem- 
bers who take their assignments seriously, committee w'ork is heavy. 
iVIeetings are rarely less frequent than once a week, and often almost 
daily; sub-committees make additional demands; and although time 
for committee work is supposed to be safeguarded by holding no 
sittings of the chambers in the forenoons or usually on ^Vednesdays, 
one or more of the busier committees will be found grinding away 
at almost any time, even when the chambers themselves arc in session. 
There has been much complaint of the failure of members to attend 
committee meetings regularly, and in the Chamber a rule fixing half 
of the membership as a quorum has been adopted as a stimulus. Six 
or eight genuinely interested members, however, will usually do 
better work than a larger group containing persons not interested or 
informed, and the situation in this regard appears not particularly 
serious.*^ Contrary to practice in both Great Britain and the United 
States, each committee elects its own chairman and other officers; 
and chairmanships, carrying a good deal of prestige and power, are 
eagerly sought. "^Again, contrary to American usage, the se ssions 
of committees arc always closed to _thc^ general public — that very ; 
familiar American device, the public hearing, being quite unknown. 
To be sure, experts from the outside may be-invited_,in; and the 
author of a private member’s bill may attend in a consultative capac- 
ity, provided he is willing to retire whenever the committee votes. 
But not even ministers can gain entry unless a committee assents." 


' The c.xplanation of these differences is to be found mainly, of course, in the 
nature of the respective party systems. The party solidarity of the normal British 
cabinet and its support in the House of Commons make for domination of the legis- 
lative scene at any given moment by “the government.” Coalition governments in 
France, supported only by evanescent blocs in Parliament, enjoy no such pre- 
eminence. See pp. 542-544 below. 

“ In practice, ministers and other administrative officials spend a good deal of 
time in committee meetings. 
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THE FUNCTIONS OF 

“rapporteurs” 


more remarkable is the role played by the 
rapporteur, or rejiorter. In Great Britain, a gov- 
ernment bill, after committee stage as well as 
before, is in dire ct charge of a minister, who explains it, defends it, 
and pilots it through to passage. In the American Congress, .practi- 
cally all bills are re ported and managed by the chairmen of the com- 
mittees„wEich have originated them or to which they have been 
refered.''In France, wdien a bill (whether projet or proposition) is 
takerrup_by.a.committee, the first step normally is to_designate,one 
of the_members as reporter for that measure; and when deliberations 
are ended,, it is that person — not the committee chairman, nor yet 
the minister in whose province the bill falls — who shoulders the main 
responsibility for securing action by the Chamber. Having prepared 
a printed report presenting the text of the bill as recast by the com- 
mittee, the arguments supporting it, and sometimes (although not 
always) the vieu^s of the minority, he goes before the Chamber 
prepared to bear the brunt of the attack and to marshal and direct 
the defense. He may receive assistance from the committee chair- 
man and, in the case of a government bill, from the minister chiefly 
concerned; but his remains the guiding hand.-^his curious twist by 
which an ordinary private member acquires precedence over com- 
mittee chairman and minister alike has been criticized on the ground 
that it confuses functions and divides responsibility. -'The defense' 
may be offered, however, that a rapporteur, being responsible usually 
for only one bill at a time, has a chance to concentrate his best effort 
upon it, and that, in practice the material prepared by him for the 
Chamber is frequently a model of exhaustiveness and lucidity. 

v/The vigor and independence of the great com- 
mittees in the two houses are indeed principal 
reasons — along with theparty situation — ^for the 
Aveak parliamentary position occupied by. the 
cabinet in Fjance. as compared with that of the 
Brit ish cabin et. Even in legislation, with which alone they originally 
were supposed to have to do, they recognize, no obligation merely to 
rubber-stamp the government’s proposals.^ Though more accurately 
reflecting the balance of political forces in the chambers than did , 
committees made up under the old system, they still bring many a I 
government bill to eventual defeat. Furthermore, with equally dev-' 

' Lik^ most American, but unlike British, standing committees, French com- 
mittees are not limited by the principles of bills referred to them; not only may they 
amend such bills in any way they like, but they may report out substitute bills of 
their own devising. 


RELATIONS OF 
COMMITTEES TO 
MINISTERIAL RE- 
SPONSIBILITY 
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astating results they have extended their control into the domain of 
administrationyComparing the list of “grand’’_ committeesjn-the 
Chamber with that of ministries, one finds, as suggested__a.bove, .a 
striking correspondence; for nearly every government department 
there is a like-named committee, in one house if not both. Nor is the 
arrangement accidental. '^Parliament rightly considers the criticism 
and supervision of administration to be one of its major functions; 
and though the committees were not designed — certainly not more 
than incidentally — as arms or agencies for this purpose, they have 
become such in remarkable degree. Endowed with (or assuming) 
full poM’ers of inquiry and investigation, they keep the. executive 
departments under surveillance such as rarely is experienced in Great 
Britain. Sometimes the relations between particular committees and 
corresponding departments are amicable, and even cordial. More 
frequently, how'ever, if not positively hostile, they at least are 
grounded upon mutual apprehension lest cooperation result in a sur- 
render of prerogative. By and large, important committees like those 
on foreign affairs and finance are likely to control policy quite as 
much as do the responsible ministers, who dare not jeopardize their 
already precarious position before Parliament by defying or ignoring 
the committees. Thorny at best, the pathway of cabinets is unques- 
tionably made harder by the unwillingness of vigilant, pov'erful, 
and often over-zealous committees to consult and cooperate. One of 
the strongest of French prime ministers, Poincare, repeatedly criti- 
cized the power of the committees, which he considered a serious 
obstacle to the functioning of government; and more recently ex- 
Premier Leon Blum expressed similar views .^ } 

Sacred to parliamentary procedure in English- 
speaking countries is the well-known scheme of 
three readings. "^In France, however, there are 
normally in the Chamber of Deputies onl}^.two 

' This phase of the situation is discussed at length in R. K. Gooch, The French 
ParUainentary Committee System, Chap, vii, and L. Rogers, “Parliamcntar}’^ Com- 
missions in France,” FoUt. Sci. Quar,, Dec., 1913, where there is also an account of 
the interest taken in Great Britain and other European countries in the French 
system of articulation of committees with ministries (cf. p. 216 above). The follow- 
ing sumn?ary of the ministers’ position in relation to the chambers is worthy of being 
quoted: “In its [the cabinet’s] relation to Parliament, it is both ver)^ weak and very 
strong. It has little control over the parliamentar)'- time-table; it must make reason- 
able room for private members’ bills; its policy is under the constant scrutiny and 
even correction of the parliamentarj’- commissions; it is exposed at any time to dan- 
gerous interpellations. On the other hand, its control of a vast amount of patronage, 
its strict hold on the entire administrative machinery, and its power of establishing 
subordinate legislation by decree give the cabinet powers which would be quasi- 
autocratic were it not for the precariousness of its tenure.” R. Soltau, in Encyc, of 
the Soc. Set., IX, 379. 
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stage: 
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readings, the first being merely the formality of introduction, the 
seconciTaking place after a measure comes back from committee. 

' “Debate is influenced to no small extent' by the 

ARRANGEMENTS physical arrangements under which it is carried 
on. 1 he hall m which each body sits is semi- 
circular, with as many seats and desks as there are members to be 
accommodated. In the front center stands, on a platform about ten 


feet high and reached by stairs on either side, the president’s desk and 
chair; and immediately in front of this is the somewhat lower plat- 


form, or “tribune,” which every member who desires to speak at 
any length is required to mount.^ On either side of the tribune are 
stenographers, whose reports of the proceedings are printed each 
morning in the Journal Officiel. The first two rows of seats at the 
middle of the semicircle, facing the tribune, are reserved for minis- 
ters; farther to the president’s left, these same two rows are kept for 
the use of members of committees whose bills are up for considera- 
tion; M'hile behind are ranged the remaining members of the cham- 
ber, with the more radical groups to the left shading off into the 
more conservative ones to the right. Designed for a membership 
hardly half as large as that of today, the hall of the Chamber of 
Deputies is crowded and poorly ventilated, and business progresses 
amid bustle and confusion quite unknown in the better-equipped and 


more sedate Senate. 


THE COURSE OF 
DEBATE 


'^Committee stage on a bill having been passed, 
the printed expose of the reporter, including the 
text of the measure as recommended, is distrib- 


uted among the members of the Chamber, and when the point at 
which the bill has been placed on the legislative calendar is reached, 
d ebate begi ns.* First,^ all, there is discussion bearing simply upon 
the natui^nd objects of the bill in general. At its close, the president 
puts jthe-q uestion _ of whether the Chamber desires to “pass to the 
ar ticles .” i.e., take up the measure in detail, section by section. If 
the vote i s in the_ negative, the bill is dead; indeed, if it is a private 
memBer’Tmeasur^ it cannot be revived until after an interval of 
three months. If, howeve r, th e decision is favorable, consideration 
of the measure in detaiF proceeds.* At_ this time, but not before, 
am en^knents~af e~iT order — both_suchL,as may, be offered from the 
flo or and such others as may previously have been filed with the 
committee.* If needjbe, debate- is suspended until the committee can 

" Except for interpolated remarks from e,xcked members, the American practice 
of speaking from the floor is almost unknown. In the House of Representatives at 
Washington, however, most speaking is done from a position at the front of the 
chamber. 
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consider new amendments, although sometimes the members are 
able to confer on the spot and verbally report their .conclusions 
forthwith.' In any event, a bill materially altered by amendments is 
likely to be sent back to committee for painstaking revision before 
final passage. 'Ministers and committee reporters are entitled to be i 
recognized whenever they desire to speak; and not only ministers | 
and under-secretaries who do not have seats in the Chamber, but 1 
other outsiders as well, especially administrative and financial | 
experts, are — contrary to British and American practice — allowed, 
or even invited, to mount the tribune. The general run of members 1 
wishing to take part in debate indicate their desire by inscribing their 
names on lists kept by the secretaries, and the president recognizes 
members who request the floor in the order shown by the lists, except 
that he usually tries to let supporters and opponents of the pending 
measure be heard alternately.CThe only noteworth)L.differen,cesJn, 
Senate procedure are ( i ) that the general and detailed. discussions-of 
a bill are regarded as two readings, instead of stages or ,phases_oLa 
single reading as in the Chamber, and (2) that amendments are 
offered less freely from the floor, being as a rule submitted ..to..thc 
committee in time to be considered along with the general .text of 
the bill. 

^On motion of any member, closure — in the form 
LIMITATION OF orevious question - — may be applied in 

the Chamber of Deputies by niajority^vote, pro- 
vided that a representative of the government is not at the time speak- 
ing or desirous of doing so, and provided further that at least_two 
persons of opposing views have had a chance to speak on the matter 
in hand. Believing that even this rather strong rule needed stiffening, 
the Chamber in 1926 adopted a time-schedule accprding_to which, ' 
while ministers might still speak as long as they liked, committee 
reporters and chairmen, authors of interpellations, and first signers 
of propositions des lois might hold the floor only one hour, authors 
of amendments half an hour, and all other persons (unless otherwise^ j 
agreed) 15 minutes. /One will not be surprised to learn, however, 
that this scheme proved too rigid, andjhat allotment of thnejsjmce 
more left to the leaders in advance of debate. EileFlts American 
counterpart, the Senate dislikes restriction bn discussion, andjts rules 
provide for^^no general form of closure. Any senator (or minister) ^ 
may, however, demand that a special procedure, la procedure 
d’urgence, be applied to a given measure, and if the majority agrees, 

Members are even allowed to speak by pro.xy, i.e., to write out a speech and 
entrust the delivery of it to some other person. 

“ See p. 223 above. 
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the final reading is dispensed with and the fate of the measure decided 
at the close of the general discussion^ 

^ Debate in the Senate is earnest but urbane and 


PARLIAMENTARY 

ORATORY 


dignified, and full galleries are rarely attracted. 
For entertainment, not to say excitement, the 


spectator goes rather to the Palais Bourbon, where, if the question be 
one of large interest, both benches and galleries are likely to be 


crowded. Debate in any legislative body has its dull stretches, but in 
the Chamber these are not numerous. Instead of the mere sparring 


that often proves so boresome at Westminster and Washington, there 
is clash of argument against argument, principle against principle, 
personality against personality" — merciless cut and thrust, and often 
rude jousts which grow rougher and rougher until by dint of per- 
sistent ringing of Iiis bell the president succeeds in restoring calm. 
/Hardly any parliamentary body in the world is more susceptible to 
the power of oratory. A brilliant speech brings even the deputy’s 
political enemies to their feet, cheering a sonorous peroration as a 
work of art even though they will presently vote to kill the measure 
that inspired it.® Nor is there partiality to any particular style of 
oratorical effort. Both M. Poincare and M. Briand were exception- 


ally effective as speakers from the tribune, yet it would be difficult 
to conceive of two men having less similar methods of appeal: Poin- 
care, always the lanyer, reserved, calculating, full of meticulously 
assembled information, fortified with armloads of documents; 
Briand, human, suave, negligent of books, and with no taste for 
statistics, but hypnotizing his hearers with the music of his voice and 
the mellow persuasiveness of his argument. ^ 

Neither chamber uses the viva voce form of 


AiETHODs OF VOTING voting employed in Great Britain and 

America. “Rising” votes are_taken in both, and in the Deputies there 
is also votingTy show of hands. On all tox proposals, however, and 
in otlte Fcases w here in the upper house 10 members, and in the lower 
20, so dem and, there must be a scrutin public, or puNicjy'ote. 
M ost c ommonly, this involves neith^r__a_roIl-call nor a dispersion of 

^ Various changes in the rules of the Chamber introduced in 193? with a view to 
speeding up procedure are described in R. Guillien, La modification du reglement 
de la Chanibre des Deputes,” Rev. du Droit Pub. et de la Sci. Polk., Jan.-Mar., 1935. 

= It would be wrong to leave the impression, however, that there is never mere 
sparring. The practice of interpellation (see pp. 528-530 below) at times lends itself 
to a good deal of it. 

“ There is little personal rancor, even among the bitterest poliucal opponents. 
“Deputies,” says Lord Bryce, “will abuse one another in the Chamber and forthwith 
fraternize in the corridors, profuse in compliments on one another s eloquence. The 
atmosphere is one of friendly camaraderie, which condemns acridity or vindicnve- 
ness." Modern Democracies, I, 259. 


.j 
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the members to division lobbies, but rather the passing of an urn up 
and down the rows of seats, in order that each member may drop in 
a white slip of paper (with his name on it) if he wisiyes to vote “Ye? ’ 
or a blue slip if he wishes to vote “No.” A deputy may a uthor ize 
another member to drop in a slip for him, and it is not uncommon 
for all of the votes of a party group to be deposited by one person, 
however much the proceeding may look to the uninitiated like stuff- 
ing the ballot-box — or urn.^yif on announcement of the result, a ' 
majority in the Senate or 50 in the Chamber so demand, the final and 
most solemn form of voting is brought into play — scrntm public a la 
tribune. In alphabetical order, the members file across the tribune, 
and as they mount the steps, their names are checked aAdTsecretafy . 
hands them a small wooden ball. Individually, they deposit their 
white or blue cards in an urn and descend the other steps, returning , 
the ball as they do so to another secretary, who completes the check. ' 
'^This takes time, but has the merit of requiring every member to cast ^ 
his own ballot; and with voting thus limited to those actually present, 
the result may differ from that obtained by balloting from the floor. 
Since 1885, the names of deputies voting in a scrutin public have 
been permanently recorded and published. 

■J Any member of either branch of Parliament is 
Qt FSTioxtxG THE entitled to ask questions of the ministers, Some- 

times a query is put orally and answered on the 
spot, the questioner being allov'ed 1 5 minutes in which to state his 
inquiry, the minister as much time as he wishes in which to reply, 
and the questioner five minutes more in which, if he desires, to make 
a rejoinder. Or, the question may be both submi tted and answered 
in writing; hundreds, in fact, are so submitted every session, and the 
answers printed in the Journal Officiel.^To either an oral or a written ^ 
question, a minister may refuse to reply only on the ground that 1 
“reasons of state” make it unwise to do so. At all events, the incident 
passes with no general debate, and no vote. 

Such questions are a means, known to cabinet 

IXTERPELLATION ^ , r , i i- 

governments everywhere, or holding ministers 
accountable for administrative acts and policies. But French usage 
provides (in addition, of course, to budgetary control) another and 
far more effective means — one which, although defensible if em- 

Sometimes appearances are in accordance with the facts, since members may 
take it upon themselves to put in ballots for their absent colleagues without instruc- 
tions, several perchance voting in the name of the same absentee — in which event 
the secretaries determine by lot which ballot is to be counted. Despite abuse, the 
system is defended by competent French authorities as yielding a broader and more 
representative verdict on a measure or motion than if the vote were confined to 
members actually present. 
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ployed with discretion, has proved liable to serious abuse. This is 
interpella^iori. CAryinterp.ellation is also a demand upon the govern- 
ment for infprmation. But, unlike an ordinary question, it constitutes 
^^ilE?£yuption of the regular order of business, and not .only gives 
risejrojlebate.but.entails a vote. on the question of 'returning to the 
regu lar order.) Simple questions commonly relate to minor details of 
administration. Interpellations more often have to.do.(or at all events^ 
are supposed to) with matters of policy, and may come singly from! 
individual members or in batches from a half-dozen or more who| 
join forces for the purposef^The only point at which the government 
is protected against them i^n connection with the annual budget. 
Presented invariably in writing, interpellations are read to the Cham- 
presiding officer,^ who thereupon sends them to the appro- 
pr iate minist er if they relate specially to the affairs of a single de- 
pai:tment, or to the premier if, as is more frequently the case, they 
invol ve the policy of the government in general. The premier or 
other minister may refuse to “accept” the interpellation, again on 
the ground that a public answer would be incompatible with the 
national interest. Only a very plausible explanation of the kind, 
however, will satisfy the Chamber, and normally a date (some time 
within a month) will be fixed for a reply." The time having arrived, 
the interpellating member or group reiterates and explains the pend- 
ing question, the premier or other government spokesman makes 
his reply, and then, instead of the incident being closed as in the case 
of an ordinary question, a general debate ensues and, as indicated 
above, a vote i s taken) By the time the discussion is over, several 
motions may be pending, among them certainly one to the effect 
that “t he Chambe r, having heard the explanation of the minist^, 
passji^xeturnj to the. order of the day," and very lik^_anpther 
expressing the.hostije point of view of the questioner. If a motion of 
the first sort prevails, the government has weathered the storm: the 
Chamber resumes the regular order, and the ministers u'ho have been 
under fire draw a deep breath and go about their business. If, how- 
ever, the motion adopted is of the opposite tenor, the ministers have 
no alternative but to resign; and this is the normal method by which 
ministries are overthrown.® 7 

The French notion is that interpellation is a 
ITS DUBIOUS EFFECTS necessary device for enabling Parlia- 

' They are not unknown in the Senate, but are to be associated chiefly with the 
Chamber of Deputies, where their most undesirable features have developed. 

“ Under the rules of the Chamber, Fridays are set apart for the purpose, but the 
numbers are such that other days are encroached upon also. 

“ In most cases, the ministers insist upon a vote carrying a positive asserdon of 
confidence in the government. 
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ment to check on every act of the government, and for preventing 
the rise of an irresponsible and dangerous bureaucracy. The English 
have not found it so; although it is only fair to add that in the field 
of administration the- British Parliament’s control falls considerably 
below the French ideal, or„for that matter, the English ideal also 
of a generation or two ago.^ So long as employed in a sincere effort 
to obtain information from rninisters (though simple questions ought 
to suffice for that), and in respect to matters of genuine importance, 
there undoubtedly is a good deal to be said for the practice. The 
difficulty is, however, that most commonly the object is not informa- 
tion, and frequently the matter inquired about is not important. 
Every ministry at Paris is at best in a vulnerable position because of 
its internal artificiality and the common laxness of party discipline 
conditions which lay it open in peculiar degree to precisely the sort 
of attack that interpellation invites.) Not only, therefore, does the 
practice consume an inordinate amount of time in the chambers,^ but 
it becomes a favorite means of heckling the government and driving 
it from office, often for no reason at all except that ambitious and 
meddlesome deputies enjoy the discomfiture of their political op- 
ponents and perhaps hope themselves to turn up in a ministry if one 
is newly formed. Every Chamber, indeed, has its group of more or 
less professional interpellateiirs, among whom was found, in his 
earlier career, no less a personage than M. Clemenceau. If not in- 
herently a “vicious” institution, as ex-President Lowell long ago 
pronounced it, interpellation is certainly one of the most grossly 
abused.^ ^ 

Constitutionally, the two branches of Parlia- 
ment are co-equals in legislation, except that 
money bills must first., be^ introduced in, and 
passed by, the Chamber of Deputies. For a long 
time, there was controversy as to whether the Senate could with 
propriety amend money bills, but the matter has now been com- 
promised, in practice,^on the basis that while amendm.ents may be 
proposed, the upper chamber will give way if the lower one refuses 
to accept them./ Most 'bills of major importance make their first 
appearance at the Palais Bourbom^ Non^Jiawevex,,^carybecomeJa\y 

^ See p. 256 above. 

' As a random example may be cited an interpellation of 1929 dealing with the 
policy of the Poincare government toward Alsace and Lorraine, and lasting through 
nine sittings of the Chamber, virtually excluding other business from January 24 to 
February 9. 

“ Further interesting aspects of legislative procedure are brought out in W. R. 
Sharp, The Govenmient of the French Republic, 1 16-126. 


RELATIONS BE- 
TWEEN THE CHAM- 
BERS IN LEGISLATION 
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until agreed to in precisely the same form by both houses, and this 
raises the question of what happens when a measure passes the two 
bodiesJn_somewhat different form.'' The answer, in a word, is that 
if the bill is one in which the government is interested, the minis- 
ter chiefly concerned, passing back and forth between the cham- 
bers, seeks to iron out the difficulty by getting a surrender here and 
a concession there, and even, upon occasion, by threatening to resign 
unless one or both houses recede from positions that they have taken; 
while if the measure is sponsored only by a private member or 
group, the chambers may, if so disposed, seek agreement through 
the medium of conference committees analogous to the conference 
committees employed for a similar purpose in the American Con- 
gress.^'^The Senate’s function has always been considered as pri- 
marily that of slowing up the legislative process when the suspicion 
exists that an impetuous Chamber has outrun public sentiment or 
otherndse acted unvdsely. Its favorite method of doing this is not ' 
precipitate and violent clash, but rather inquiry, revision, inertia, and 
delay. Many an imposing measure coming over from the Palais' 
Bourbon is artfully trimmed of its more ambitious and bizarre pro- 
visions; many a one is gravely referred to a committee and left to 
die; or if not that, at all events is not brought forth until the Cham- 
ber, having cooled off on the subject, is in a frame of mind to accept 
a more conservative bill. Sooner or later, the Senate will yield if 
public opinion grows sufficiently insistent. But, as noted above, on 
subjects like the taxation of incomes and inheritances, social insur- 
ance, labor legislation, public ownership, and woman suffrage, a vast 
amount of pressure is likely to be required." * 


Budgetary procedures the world over are grow- 
FIN.WCIALLEGISLA- ■ similar, and one will not be surprised 

tion: the budget that those of France, borrowed in part 

from Great Britain, have much in common with the procedures of 
that country. “^Estimates of expenditure and revenue for a given 
fiscal year are assembled and integrated by the finance ministry, on 
the basis of figures and materials furnished by the various spending 

In a few instances, e.g., a military sennee measure of 1899, government bills also 
have been referred to such committees. The Senate is represented on each occasion 
by a committee of 11, specially chosen for die purpose; the Chamber, either by the 
standing committee which handled the bill or by a special committee. p an or 
joint sittings of the nvo houses at dmes of conflict has often been proposed, but never 

=^Two important works on the powers and activities of die Senate are; J Barthe- 
lemy, Les resistances dii Senat (Paris, 1913), and G. Coste, Role legisla tf e pot q 
dll Senat sons la troisieme republigue (Montpellier, ipis)- 
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departments; a budget for the year in prospect is prepared_a.ndJaid 
before Parliament; finance proposals make their fi rst appearance in 
the lower house; and though finance bills as passed by tfie'Ib’wer 
house may be amended by the upper, the will of the former usually 
in the end prevails. There are, however, differences.'^Whereasjn 
Britain, financial legislation for a given year is never-.enaGted-in 
definitive form until the year is far advanced (usually early August), 
in France it is supposed to be completed before_the_year begins; 
although there have been plenty of times when it failed to be, and 
when, in order to keep the government going. Parliament was 
obliged to vote “provisional twelfths,” after the analogy of the 
British “votes on account.” VWhereas, furthermore,.in.Brit ain many 
taxes are collected by virtue of continuing laws, and many expendi- 
tures, e.g., the Civil List and interest on the national debt, are author- 
ized for indefinite periods, in France it is a principle — albeit not 
stipulated in the constitution, and occasionally violated in practice — 
that no tax may be laid for more than ayear at a-time,-and all reve- 
nues and expenditures find place in the annual budget and-resulting 
loi de finance . French budget (like the American) differs from 
the English, too, in allocating an ticipated revenues,.to_particiilar 
services in great detail, leaving spending and. supervising authorities 
far less discretion in the allotment and transfer_of-funds.'Tn a French 


budget, also, expenditures are divided into_two_ca^gories, “ordinary” 
and “extraordinary,” the former being such aTare ’of a recurring 
nature, like the upkeep of the navy, and the latter such as may be con- 
sidered more or less temporary or special, such as outlays for carry- 
ing on a war. Money with which to meet extraordinary expenditures 
being derived commonly from borrowing, a fictitiously balanced 
budget sometimes results from arbitrary and unjustifiable transfer 
of outlays to the extraordinary list from the ordinary list where the)^ 
properly belong.^Finally may be mentioned the fact that every year 
the French budget puts at the disposal of certain ministries — notably 
that of foreign affairs — some 20,000,000 francs as ‘,‘secret-funds’ 
which may be spent, for propagandist and other purposes, with nc 
accounting to Parliament ever asked. 

The budget for a twelvemonth forms a volumi- 
THE BUDGET IN pj'ojet, with usually more tha^ 2,000 items 

^ grouped in hundreds of chapters.^ Presented-io 

the Qiamberjff Deputie s by _Ae Min ister o f Finance, about Ma yu, 


^ See p. 241 above. To remedy this situation, the opening of the fiscal year was 
changed in 1929, from January i to the date employed by the British, /.e., April i. 
The object failing to be attained, however, the old date was restored in 1932. 

° For a good account of French budget-making, by E. Allix, see W. E. Rappard 
et rt/.j SoHrce Boo^, Pt. II, 66-72. 
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it is for thwith t urned over to the most powerful and important of all 
the st anding committees, i.e., the comjnittee on finance (known un- 
til 1920 as tliEETdgVf committee).^ Here emerge differences from 
English . procedureMiat .areeYen. more significant. At Westminster, 
as we have seen, the estimat es are not sent off to a standing or special 
committee, but are considered only in committee of, the whole, where 
the mi niste rs can at all times participate in and guide such discussion 
as li mited t ime. permits.\^Furthermore, under the memorable rule of 
1 706, neither the comm ittee nor the House as such may consider any 
propos^for_.new, or increased expenditure not requested by the 
crowfi,^ At the Palais Bourbon, no restriction of this latter nature 
ap ^es,. As for the finance committee, it lays hold of the govern- 
men t’s care fully, drawn budget, not at all with the idea that its func- 
tion i s me rely to give the proposals a preliminary inspection, to be 
follov'^ed by more or less of a blanket endorsement, but rather with 
the notion that the proposals are only a starting point for discussion, 
criticism, inquiry, and revision, eventuating in a projet which .may 
differ jwidelyiindeed from that which the finance minister submit- 
ted. To be sure, the committee will not, as a rule, insert, strike out, 
increase, or decrease items without at least consulting with the min- 
isters and perhaps other officials concerned,- But in the end it may 
substitute its own figures for those of the ministers; it may virtually 
tear a budget into pieces and write a new one (as was done in 1926); 
occasionally it has gone so far as to return a budget bill to the Minister 
of Finance with a demand that he submit a different and better one. 
'^‘In sum, it may be said, with respect to the preparatory phase of the 
French budget, that it is in the first place prepared by the executive 
and in the second place more or less transformed by the committee 

on finance of the Chamber.” 

■^After three or four months of intensive work, 
THE BUDGET DE- marked by no public hearings, but by frequent 
BATED AND VOTED conferences with executive officials and othen 
persons invited to appear, the mighty dossier comes back to the 
Chamber in the form of a loi de finance incorporating whatever 
changes the committee has made, and recommended for passage, 
^hen follows— as in the case of any other discussion on the 

1 The change of name was appropriate since the committee considers not only the 
budget but bills of all sorts-hundreds of them in a year— having some relation to the 
nation’s finances. Not only is this committee the most powerful and important; it is 
also the busiest, usually the ablest, and always the one to which most deputies prefer 
to belong, including some who, once elected, are notoriously lax about attending 
sittings. 

“ See p. 240 above, 

“ See ibid. n , r. tt 

* E. Allix, quoted in W. E. Rappard et al, Source Book, Pt. 11 , 71. 
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floor of the Chamber, first on general features, and afterwar ds on the 
articles, or items, one by oneT^ere matters continue to go otherwise 
than in Great Britain. Private members may introduce.amendments 
of almost any nature, including proposals to increase outlays (except 
for salaries and pensions), subject only to the restrictions (and these 
merely since 1934), first, that such proposals shall come “within the 
context of the government budget bill or other government bills,” 
and second, that, except when a surplus is in sight, the proposals shall 
be accompanied by plans for obtaining proportionate amounts of 
new or additional revenue; ^ and by accepting such proposals, the 
Chamber may force the ministry — already perhaps badly buffeted 
in the committee — into a position where it will have either to_sur- 
render or resign. If the matter be one of major importance, the out- 
come is likely to be a ministerial crisis. If, however, it be of less con- 
sequence, the executive will usually give way — most likely at the 
expense of the taxpayer. “The order of the day in France is that the 
budget, as prepared by the minister of finance, expands at every step, 
first when it goes through the finance committee of the Chamber of 
Deputies, and second when it is examined by the Chamber in public 
session.” ^Perhaps this is a penalty more or less inevitably entailed 
by the exceptionally protracted consideration given the annual 
budget by the legislature under French usage.''^^e have seen that at 
Westminster the rules of the House of Commons allow a maximum 


of only 2 3 days for debate on the estimates of expenditure for a given 
year. At Paris, the budget proposals are in committee for months, and 
afterwards before the chambers for still other months; as a rule, the 
extraordinary” autumn session, running to between two an d thr ee 
months, is devoted to the subject almost exclusively. Few items pass 
without discussion, both in committee and on the floor; no huge sums 
are voted, as at Westminster, without parliamentary scrutiny; and 
the work of the government comes in for a thorough airing, in the 
connection, i.e., as related to appropriations, most fitting for the pur-, 
pose.^ Partly because, however, pf the prolonged opportunity thus' 
afforded, as well as because of the generally weaker position of the 
executive than in England, budgets as adopted frequently mount to 
higher levels than prudence justifies.'* 


" For die text of the rules oh the subject, see W. E. Rappard et al., Source Book, 
Pt. II, 73. 

- P. Valeur, in R. L. Buell (ed.), op. cit., 422. 

“ It will be recalled, however, that the device of interpellation cannot be employed 
in connecdon with budget debates. 

French authorities who criticize the budget system usually advocate adoption of 
English methods; on tlie other hand, the English are often pitiless cridcs of their own 
system. Cf. p. 249 above; and see R. K. Gooch, Sotirce Book, 199-211. 
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Not infrequently, the loi de finance, as passed by 
the Chamber, fails to reach the Senate in time to 
be acted upon before the new fiscal year begins; 
and in such a case, “ provisional twelf tl'is” must be resorted to. In any 
event, the Senate does not tarry over the matter as does the Chamber. 
To be sure, the finance committee to which the loi is referred, and 
later the Senate itself, does not hesitate to introduce changes, some- ‘ 
times upwards (although no new item may be inserted), more fre- 
quently downwards in an effort to undo the results of demagogic 
appeals for increased expenditure which an undisciplined Chamber 
has proved unable to resist. Such changes the Chamber may or may 
not be willing to accept. In case of deadlock, the Minister of Finance 
endeavors to smooth out the difficulty, occasionally with the aid of 
conference committees; and at last — although perhaps only after 
awkward delay, and with the Senate usually yielding ^ — the budget 
act is ready to be published in the Journal Officiel and promulgated 
from the Elysee.- 

Parliamentary control over the national finances 
' involves also a critical supervision of the spend- 
ing of monei^and a detailed examination of ac- 
counts^ The financial transactions of the executive departments are 
scrutinized, first of all, by an exalted and indepe^ent body known 
as the Cour des Contptes, or Court qf Accounts, dating from 1807 
and consisting of members appointed for life by the president of the 
Republic! ""Not counting clerical help, the Court’s staff numbers 
upwards of 1 50. Its inquiries extend to all members and agents of 
the government who have to do with receiving or spending public 
money; it makes known all irregularities on which criminal prosecu-, 
tions can be based; and once a year it submits to the president of thei 
Republic^general^ report, which, in turn, becomes the basis of a 


AUDITING OF 
ACCOUNTS 


^ Although displaying notable strength in other respects, the French Senate has 
quite failed to gain the power over financial legislation which, contrary to the intent 
of the framers of the constitution of the United States, makes the Senate at Washing- 
ton almost, if not quite, as influential in this domain as is the House of Representa- 
tives. 

" A special study of the Senate’s relation to budgetary matters is F. Goguel, Le 
role fijianciel du Senat franpah (Paris, 1938). An excellent accou'nt of French budget- 
ary procedure of two decades ago, with comparison of other systems, will be found 
in R, Stourm, Le budget, trans. by T. Plazinski as The Budget (New York, 1917). 
Later discussions include A. E. Buck, The Budget in Governments of Today (New 
York, 1934), Chaps, v-ix, R. K. Gooch, The French Parliamentary Committee Sys- 
tem, Chap, vi; and A. Esmein, Elements de droit constitutiojinel (8th ed.), II, 456- 
484. A standard work on French parliamentary procedure in general is E. Pierre, 
Traite de droit politique, electoral, et parlementaire, 2 vols. (5th ed., Paris, 1929). 
See also documentar}' materials presented in W. E. Rappard et ah, Source Book, Pt. 
II, 66-73. 
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and the record closed by a jomt resolutton of 
the Chamber and Senate. 

All in all, the French Parliament deserves a good 
PROBLEMS OF rating among the world’s principal legislatures. 

parliamentary personnel compares favorably with that 

government f dl Rritish House of Commons or the Amen- 

can Congress .■ andl^oceedings are as a rule on a h,gh It 

would not be expected, however, that m this age of world-wide dis- 
paragement and criticism of legislative bodies the French chambers 

Ihoukl go unscathed. In gpint of fact, they arc 
attack from many sides. '^t one extreme are the Communists, who, 
aiming at a dictatorship of the proletanat, would do away with e 
existing type of parliament and substitute some sort of a supreme 
smSdon the Russian pattern. At the other exueme is the ultra- 
conservative Lipie de r Action fmifme, demanding a traditional, 
Srary, and-parliamentary, and decentralized monarchy. 
There is also something of a Fascist movement. The strong attac 
ment of most Frenchmen to the Republic leaves litt e 
of the.se destructive elements to have its way; yet the fact ca 
blinked that the nation’s parliamentary system is not quite so deeply 
rooted as that of Great Britain and that, like even the >»tKr, it some- 
times is confronted with the necessity of defending its nght to exist 
Tder die conditions of this modern age. Between the extremes men- 
tioned stand many critics who believe in parliamentary government 
yet would have existing arrangements changed considerab ^ 1 he 
Lcialists and Communists would suppress the Senate, and the fed ' 
cal-Socialists would continue it only if elected by “mmu- 

ency and shorn of power ultimately to defeat the will of the Cham- 
ber Proponents of functional, or professional, representation would 
do away with the existing geographical connections sectors and 
deputies and substitute electoral arrangements under “ev 

believe, the sentiments and interests of the nation would be mirrored 
more faithfully, Other groups look rather to reforms of ptocedu e^ 
Some would curb the power of the great committees; others would 

• G^BoureifT ouri'e. and A. Gnirin, M,m,e> de! pmii poliliqms ev Fmiee 
(PaS fsaS)!,,. As a political otganiaation, this League, however, was sopposcdl, 

diaaoh'edby^go^ernmmt^te ^ imerets e» Frimce (Pars. 
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introduce still more effective forms of closure; the Republican Fed- 
eration would restrict the initiative now enjoyed by private members 
in finance legislation; many would put interpellation under more 
restraint. 

A proposal of much interest on still a different line is that Parlia- 
ment be reduced to a somewhat humbler role in the governmental 
system by substantially increasing the power and independence of 
the executive. In England, an oft-heard complaint is, as we have seen, 
that the cabinet has become a dictator and Parliament a rubber- 
stamp.^ In F ran ce, both president and cabinet are comparatively ' 
weak ^arliament unq uestionably dominant. Many consider that the 
country would be better off if the situation were reversed. Some 
look toward an independent executive of the American type. More 
would like to. see the weapon of dissolution brought into effective 
use. Nearly all would be pleased if the executive could somehow be 
rescued from its present plight as a football of partisan politics." Not- 
withstanding particularly lively agitation in 1934, however, there is 
still at the date of writing ( 1939) no prospect of early developments 
on any of these lines; for, after all, the small-scale producers, peas- 
ants, small employers, independent craftsmen, traders, and rentiers 
who form the backbone of the nation do not want strong govern- 
ment as long as weak government somehow manages to carry on 
without taxing them too much, and as long as the economic system 
shows no signs of actually breaking down. 


' Cf. pp. 254-256 above. , . n v 

= On these and other proposed improvements, see R. K. Gooch, “The Anti-Parlia- 
mentart' iMovement in France,” Amer. Polit. Sci, Rev., Aug., ip-?* criticism bv 
Poincare in “Les methodes parlementaires,” Ulllustrathn, Feb. 22, 1930, trans. and 
reprinted in N. L, Hill and H. W. Stoke, op. cit., 317-3^3- 
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fnr^HE English or American student who approaches the subject 
of French party politics must start by divesting himself of many 
preconceptions; for he is entering a world decidedly different from 
that which he has known — a world in which even the term “party” 
has meanings as yet unfamiliar to him. As an Englishman or an 
American, he is accustomed to see the voters of a country divided 
more or less evenly between two (or perhaps three) major parties, 
each strong enough to gain control of the government from time to 
time, and, having gained it, to hold it for a period of years. Each of 
the parties has continuous national and local organization, with offi- 
cers, committees, treasuries, platforms, publications, and what not; 
and the parties in the legislature are identical with those among the 
people outside. Each at election time selects or endorses candidates 
and gives them all possible assistance in winning 
at the polls; and, after such candidates have been 
elected, each expects them to support loyally 
the principles and policies of the party as for- 
mulated by party conventions and leaders and in party caucuses. 
Whips keep the members in line in legislatures, and central offices, 
committees, and other agencies maintain morale and discipline among 
the rank and file throughout the country. The parties, furthermore, 
have existed for a long time — in some instances, for generations — 
and may be expected to endure for a good while to come. Though 
taking different attitudes on numerous matters of public concern, 
they usually do not hold views diametrically opposed, but merely 
diverging in degree or emphasis. On many subjects, large and small, 
there is apt to be no sharp clash; and on fundamentals such as the 
form, character, and general objectives of the government, there is 
likely to be no disagreement at all. 

For nearly all of these diaracteristics, there are 
no parallels in France, io begin with, instead 
of two or three significant parties, there are usu- 
ally up wards o f a dozen; the number at any given time depends 
quite aTit upon what the observer chooses to regard as a “party,” 
and in any event does not long remain unchanged. Following from 
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this, no one party ever gathers sufficient strength to command a 
majority in either branch of Parliament, or to form a ministry single- 
handedly; coalitions of at least three — often more — are invariably 
required. Such combjnations are by their nature short-lived, and 
consequently often unable to pursue a program very far beyond 
its initial stages. Again, with only one or two exceptions, parties 
bear but little resemblance to those in English-speaking countries. 
Of nationrwide organization, there often is little — ^sometimes none 
at all — the bulk of deputies and senators being chosen by the con- 
stituencies less upon the strength of party labels than upon the indi- 
vidual records, backed by personal appeals and promises, of the 
candidates. Contrary, too, to the situation in English-speaking lands, 
there is sometimes complete and vehement disagreement on matters 
reachin g to the very roots of the governmental system, including 
the perpetuation of republicanism itself. Finally, the pattern of par- 
t ies in the truer sense is overlaid and criss-crossed with a network of 
ever-shifting parliamentary “groups, ’’often called “parties” by cour- 
tesy, but frequently bearing little or no relation to the divisions 
(themselves nebulous enough) among the voters; in the Chamber of 
Deputies as it stood at the beginning of 1939, no fewer than 17 such 
gi'oupevients were officially recognized, all but six of the number 
having sprung into existence within the previous year and a half. 

To be sure, the situation here described is by no means peculiar 
to France. Not so long ago. Continental European countries with- 
out exception had numerous parties; and although, under dictatorial 
rule, countries like Italy, Germany, and Russia now contain only a 
single party, the surviving democracies still have multi-party 
regimes — sometimes vdth separate sets of parties maintained, respec- 
tively, by different racial elements. In the majority of cases, however 
(notably in Switzerland and the Scandinavian countries), parties 
have more of a nation-wide basis, and considerably more organiza- 


tion and stability, than those of France; and the latter country’s situ- 
ation may be regarded as farther removed from the order of things 
in the English-speaking world than that of any other state, except 
of course the one-party states. The opinion may be hazarded that 
the party system is the most difficult phase of French public life for 
an Englishman or American to understand. 

When one turns to inquire into the reasons for 
SOME REASONS FOR things being as they are in France, a fully satis- 
THEMULTIPUCITY ^ | explanation is not readily forthcoming. 

On the one hand, it i s not a m atter or racial or 
linguistic divergences such as have operated to multiply parties in 
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various Central European states; for France, from these .vie\vp_pmts, 
is exceprionally homogeneous. Nor is it, at least mainly, a matter of 
political immaturity. To be sure, ex-President Lowell, some decades 
ago, suggested that the French had not yet enjoyed self-government 
long enough to have learned the advantages of bi-partyism.^ But the 
lapse of time since he wrote has seen parties increase rather than 
diminish in number; besides, one recalls that England, classic land of 
bi-partyism, came by the system, not as a result of long experience, 
but when parties themselves began, and without learning any 
“lesson” on the subject at all." 

Several contributing factors are, however, not difficult to discern. 
The first is the p^^verJ)fJheor y in French politics. On occasion, the^ 
Frenchman can be as realistic and practical as anybody — for example, 
when called on to pay heavier taxes. But in his politics he tends to; 
be theoretical; that is to say, having inherited or otherwise acquired 
a principle or an ideal, he holds out for it with a tenacity not so often 
encountered among Englishmen; and this makes it difficult for himl 
to identify himself with a wide-sweeping political alignment which | 
necessarily must be a product of compromise. Implicit in this devo- 
tion to abstract ideas is, of course, a high degree qfjn divid ualism — 
manifest in every aspect of French life, but in none more than in 
politics. As an eminent Spaniard has remarked, politics is to the 
average Englishman or American a game, to be played normally by 
two opposing sides and — despite occasional appearances to the con- 
trary, and even actual lapses — in a spirit of good humor and toler- 
ance.^ Taking for granted the necessity of cooperation, one will- 
ingly subordinates his own convictions and preferences to party 
decisions and discipline. In France, it is otherwise. The typical 
voter refuses to allow others to do his thinking for him, spurns the 
dictates of any group that presumes to try to control him, and rarely 
is found running with the pack. Politics is a battle (one may almost 
say a free-for-all fight) , rather than a game. / 

But political morcellement in France is n6t merely a matter of 
temperament. It is rooted also in histor y. ''^Though the great bulk 
of Frenchmen are devoted to the republican regime, there are irrec- 
oncilables who still believe in, and would like to revive, monarchy. 
Prolonged and bitter struggle over the relations of church and state 
have left the nation divided into ardent Catholics, nominal Catholics, 
and anti-clericals (Catholic or otherwise) ; and politics perennially • 
takes on much color from the “religious question.” The rise of in- 

^ Governments and Parties in Continental Europe, I, io6. ' ’ ' 

“ See p. 20 above. 

“ S. de Madariaga, Englishmen, Frenchmen, and Spaniards (New York, 1928), 
158-159. 
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dustrialism has produced deep cleavages between capital and labor, 
reflected in the growth of socialism and trade unionism, and more 
recently of communism. Reaction against twentieth-century par- 
liamentarism has found expression in varying forms of authoritarian- 
is m, as sociated chiefly with fascist programs. ‘ On many broad and 
fundamental issues, in short, individuals and groups assume the most 
varied and irreconcilable positions. Political disagreement is no mere' 
matter of Right and Left; otherwise, we might look for a gradual 
shaking down of two opposing sets of political elements into two 
great parties. Clash of attitudes on all of the issues mentioned, be- 
sides many others, releases cross-currents of opinion that keep the 
scene perpetually agitated and frustrate nearly every tendency 
toward compromise and coagulation. 

Still other causes of political pluralism and fluidity exist. One 
is the peculiarly close and personal relation of the deputy to his con- 
stituents, leading the former to assign to party ties a purely secondary 
importance, and“certainly to have little regard for party discipline 
excepTwlien it happens to run on lines consistent with his supreme 
“ambassadorial” function and interest. Another factor, if one may 
judge by the experience of Great Britain with a reverse situation, is 
the disuse of the power of parliamentary dissolution. If a deputy 
belongingToT^oup momentarily supporting a coalition govern- 
ment knew that failure to heed orders from his leaders might have 
the result of putting him to the trouble and expense of running for 
reelection, he might think twice before casting a rebellious vote. 
As matters stand, he has little to lose by deserting his chiefs; it is they 
who, if matters come to the worst, will have to give way; the indi- 


vidual deputy may, indeed, profit from a reshuffling of the offlces. 
As a final factor, one may mention the pra«^j)f interpellation, 
which, contributing as it does to the instability of ministries, adds 
generally to political confusion.^ 

Whatever weight be assigned to particular 
SOME PRACTICAL causes, there can be no doubt about several sig- 

EFFECTS OF IT nificant effects of the party situation referred 


to. In the first place, the vo^tile, kaleidoscopic nature of party 
politics makes it. more difficult, by and large, to ascertain public 
opini on upon a given m atter than in a country like England or the 
United States, where, notwithstanding frequent blurring of issues, 
elections often result in clear-cut popular decisions on questions on 
which two, or at the most three, great parties have taken diametrically 


' Professor Munro attaches a good deal of importance also to a succession of 
'“affairs” and scandals — e.g., those associated with the names of Dreyfus (1894-99) 
and Stavisky (1933) — ^vhich have tended to accentuate personal, as opposed to 
fundamental, issues in politics. The Governments of Europe (3rd ed.), 509-515. 
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opposite positions. To be sure, the French people sometimes speak 
with an unmistakable voice; under the aegis of the Popular Front,' 
they so spoke in 1936 in repudiation of fascist leagues and programs. 
yAs a rule, however, decisions are reached by ministers and Parlia- 
ment, on lines largely of their own devising, rather than by the 
people directly, and one can be somewhat less certain how the elec- 
tors would themselves decide, and by what majority, than in the 
case of English-speaking countries.'^In the second place, the multi- 
plicity of political groups stimulates the demand for proportional 
representation which has so persistently been made in the last 30 
years whenever electoral procedures have been under consideration. 
Next, it has the effect, as already shown, of requiring ail ministries 
to be coalitions, and of helping to pro^ce ministerial instability, 
with all of its well-known disadvantages. Further, it slows up legis- 
lation and decisions upon policy, since little can be done'except; after 
long-considered compromise. When a given party is in power in 
Great Britain or Australia or Canada, it can map out a program, pre- 
pare measures for carrying it out, and procure reasonably prompt 
adoption of them by a legislature dominated by its supporters. No 
single party in France is ever so situated. ''In addition — and this is 
serious — there is an_ almost perpetual. division of-responsibility.for 
what is done or not done. The Liberals can be held definitely re- 
sponsible for the successes and failures of government in Great 
Britain in 1906-14; the Conservatives for those in 1924-29. But who 
shall say that this party or that, this group of leaders or the other, 
had similarly clear and undivided responsibility for what happened 
in France in any comparable period in the last generation? Tinally, 
the ineptitudes and failures of parliamentary life, from which has 
sprung much of the criticism of Parliament, and of representative 
government itself, associated with the term anti-parliamentarism, 
and in the most recent years with various fascist and semi-fascist 


movements, are traceable in no small degree to the chaos of party 
politics, which indeed colors and gives tone to contemporary French 
government in nearly all of its phases.^ 

Coming now to a closer view of the situation 
described on general lines in the foregoing pages, 
we may start with the group system as found 
in the Chamber and Senate, and afterwards pass to parties of the 


The best analysis of the causes and results of the multiplicity of parties is still 
A. L. Lowell, op. cit., I, 101-137, For an interesting view that, contrary to what 
might be expected, dte group system makes for a less hesitant and divided loyalty 
to the national (as distinguished from party) interest, see C. J. H. Hayes, France: A 
Nation of Patriots, 26. > j . 
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truer sort reaching down into the electorate and therefore function- 
ing more or less extensively throughout the country at larged When 
a newly chosen Chamber of Deputies ^ meets, one of the first things 
to be done is, naturally, to elect officers and make up the standing 
committees.'^ It would surprise an uninitiated visitor from Great 
Britain or the United States, however, to be told that before these 
tasks can be proceeded with, the deputies must arrange themselves 
in formal and definitely labeled groups — this for the reason, if no 
o ther, that standing committees are made up from such groups.” To 
be sure, most of the deputies have been elected in the arrondisse- 
ments under one party label or another; and some of the parliamen- 
tary groups of which we are speaking bear regular party names and 
in personnel are substantially identical with party quotas in the 
Chamber. 'Tarty labels (if any) under which deputies have been I 
chosen mean, however, in many cases, little or nothing. Once the 
members are assembled at the Palais Bourbon, most of them feel free 
to seek out congenial spirits, or to fall in behind a leader who is 
rounding up a following, and to inscribe themselves as members of 
oneTr^nother of various groups which neither in name nor in atti- 
tude correspond to any recognizable party ,’aII told, there may be 
as many as 15 or 20 groups (as indicated above, there were 17 in 
1938 ®), some containing a mere handful of deputies, others as many 
as 100, or even more; and whether or not they adopt designations 
employing the term party {e.g., Frontist party. Socialist party), 
they become, to all intents and purposes, parliamentary parties, cor- I 
responding or not, as the case may be, to parties throughout the/ 
country. Joining a group, it may be added, is a voluntary act, and '' 
one may, if he chooses, announce himself as non-inscrit, i.e., as be- 
longing to no group. A deputy doing this, however, can hope for a 
committee assignment only if he makes a “declaration of under- 
standing” with one of the groups. 

Once formed, the groups are seated in the Chamber in the sup- \ 
posed order of their radicahsm, with the ultra-conservatives on the ( 
right, the' moderates in the center, and the radicals on the left. Too 
much' significance sliould not, however, be attached to a group’s 
precise location, for especially the lesser ones often differ but 

^ The matter will be discussed in relation to this branch of Parliament only. 
Groups in the Senate are fewer, often have different names, and in some cases have 
no connection at all with groups in the Chamber; but the grottp system (in tvhich 
alone we are interested here) is substantially the same in the two houses. 

” The groups here referred to must be distinguished from the bureaus (see p. 518 
above), with tvhich they have no connection, 

” For the list, see 'IV. H. Mallory (ed.), FoUtical Handbook of the World as of 
January i, ipjp (New York, 1939), 65-69. 
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slightly from their neighbors, and the fact that one sits farther to the 
right or, the left than another does not necessarily mean that it is 
actually more conservative or more radical. To discern, indeed, the 
shades of opinion that separate some of the groups requires, as 
Professor Andre Siegfried once remarked, “the subtlety of a theo- 
logian expounding the Athanasian creed”; certainly the names 
employed give no sure indication of the political attitudes sustained. 

EaciT group has a “president,” holds conferences, and, in theory, 
functions more or less like a parliamentary party at Westminster; 
and it is a combination, or bloc, formed from such groups that con- 
stitutes the support upon which the ministry at any given time must 
depend. Poor enough support it naturally is. For not only may the 
bloc itself be rent asunder overnight, but as a rule the individual 
groups have little control over their members, and even less stability. 

V After a group caucus has reached a decision, members are guided by 
it or not as they severally choose. The decision may have been to 
abstain from voting on a given question, but members may disregard 
it and perversely proceed to vote. It may have been to support a 
pending measure, but in the face of it they may vote the other way. 
They may, indeed, desert the group altogether. Not for them the 
iron rule of whips so familiar at Westminster! vFormerly, it was not 
at all unusual for a deputy to belong to two or more groups simul- 
taneously. This is less common now, yet adherents rarely take their 
membership very seriously. The individualism which they displayed 
when seeking election carries over into the Chamber, and they think 
little of breaking with the group of their original choice and joining 
another. As a consequence, groups are all of the time dissolving and 
re-forming, being — to quote Siegfried again — “as uncertain and 


changeable as the clouds.” 

/The parliamentary groups just described are 
PARTIES IN THE localized in the Chamber and Senate and as a 


rule have, as such, little to do with politics and 
elections throughout the country.^' There are, nevertheless, organ- 
izations which come closer to the English and American concept of 
political parties; and although some of them are not yet important 
enough to have captured a single parliamentary seat, they form, 
taken together, an important part of the picture. 

Starting on the right, and noting onl)ya few of the most prominent 
alignments, one encounters first the '^National Republican party, 


^ In scattered instances, however {e.g., in the case of the Communists), where 
they are closely integrated with parties outside of Parliament, they take on some- 
what the nature and role of “parliamentary” parties in Great Britain. 
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NATIONAL REPUB 
LICAN PARTY 


DEMOCRATIC 

ALLIANCE 


formed by fusion of three lesser parties in 1903 and constituting the ) 
outstanding conservati ve party of today. Enlisting weakhy non-roy- ^ 
alist aristocrats, lea ders in industry and finance, 
""'ho accept the republican regime, 
and other strong opponents of state monopolies 
and radicalism, the party favors a large army and navy, restora- 
tion of property taken from the church, increase of the powers of 
the president, and freedom for industry from state control, while 
deprecating extremist labor organization and radical types of social 
legislation, such as the 40-hour-a-week law of 1936 for workers in 
industrial, mining, and commercial establishments. Based on a fed- 
eration of units existing in the various departments, the party is fairly 
well organized throughout the Republic. 

Next, one comes upon a center party, the Demo-" 
cratic Alliance {Alliance Daiiocr'atique), 
formed in 1920 and reorganized in 1936 on the 
basis of a Repuldican-Democratic Alliance founded by Carnot in 
1901. Drawifi^its 'support mainly from the industrial and commer- 
cial middle classes, this party favors secularism and religious free- 
dom, "advocates moderate decentralization of administration, sup- 
portsTocial reform of not too drastic a nature, urges economic lib- 
erty, and of course joins with the National Republicans in opposing 
socialism. Organized throughout the country very much as are the 
Republicans, the Alliance is noted (among other things) for the able 
and exhaustive reports submitted to its annual congresses by its 
commissions d^hudes, or committees of inquiry. 

If the Democratic Alliance may be termed a 
right center party, the position of left center 
may equally be accorded a party representing 
a union of former Radicals with Radical- 
Socialists. Once more, names mean little; for, speaking broadly, 
Radicals are not radicals and Radical-Socialists are neither radicals 
nor socialists, even though on occasion both elements have cooper- 
ated with socialist groups, as for example in the Popular Front of 
1935 and after, to be spoken of presently. Supported predominantly 
by small farmers, retail tradesmen, and other middle-class elements, 
the partjTis critical of ^fious features of the existing social and eco- j 
nomic order, while nevertheless unprepared to subscribe to socialist \ 
programs for making that order something differept; although not | 
so termed, it is tire true Liberal party of France. -The Chamber of 
Deputies, it holds, should have genuine priority over the Senate; 
administration should be decentralized and the communes given 


RADICAL AND RADt 
CAL-SOCIALIST 
PARTY ' 
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larger liberty; unionizing of public employees should be encouraged 
and protected.'^ Nationalization of large public utilities is favored; 
likewise income, property, and business taxes, with no indirect taxes 
on articles of popular consumption. Advanced labor legislation is \ 
advocated; consumers’ cooperatives are supported; social insurance i 
is upheld as a necessary means of social justice and security .'^Larger 
and more important than most of its rivals, the Radical and Radical- 
Socialist party has a considerably more effective"^rg'anization 
throughout the country than has either the National Republican 
party or the Democratic Alliance; and, being essentially a pivotal 
party, its point of view has more commonly dominated the succes- 
sive governments at Paris than has that of any other element.^ 

Radicals and Radical-Socialists sometimes 
tread warily along the borders of socialism, but 
the next major party to the leftward is frankly socialist. Socialists 
in France in the past hundred years have been of "fhahy stripes, and, 

, as we have seen, not all elements calling themselves socialist have 
actually been such. In 1 905, various socialist groups were brought 
together under the .name of Unified Socialists; and the large and', 
important Socialist party of today represents substantially the same > 
combination!^ Standing firmly for constitutional methods, the party ' 
advocates suppression of the Senate (even as the socialist British 
Labor party would like to see an end of the House of Lords) , de- 
mands votes for women in parliamentary and local elections, favors 
the extension of free secular popular education, and joins with the 
Radical-Socialists in calling for disarmament among the nations. On 
^the economic side, it stands for the abolition of indirect consumption 
taxes, the substitution of heavier levies on wealth, advanced labor 
legislation, agrarian legislation in the interest of small owners, ten- 
ants, and farm laborers, 'the nationalization of large industries, and| 
the extension of state monopolies generally. Since the elections of 
1936, the party has held more seats in the Chamber of Deputies than 
has any of its competitors. 

rnM^TTTNT,o-^ ^^6 extrcmc left are found the Communists, 

CU.MiMUAlbl PARTY V j • /• , , ~ “ ' 

dating t mm .1,9.20,. when the party split on from 
the Unified Socialists, and today forming the French section of the 
Third International.- For years, the party has pursued rapidly shift- 
ing tactics, now maintaining a scornful aloofness, now voting in the 
Chamber with bourgeois groups (even the most conservative) as a 

Sharp, The Government of the French Republic, 19. The main periods 

in the last 20 years in which this party’s point of view has 7J0t dominated are 1910-24 
and 1928-32. r ^ r 

' Sec p. 888 below. 
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' BLOCS AND 

‘fronts” 


means of embarrassing harassed cabinets. In compliance with advice 
of the Third International in 1935 that Communist parties every- ■ 
where come to terms with democratic parties in common resistance 
to fascism, the French party forthwith instigated and identified itself I 
with the Popular Front, to be spoken of below. The program, how- 
ever, remains ostensibly as revolutionary as that of the correspond- • 
ing party in the Soviet Union— even though with a paradoxical ten- 
derness toward “small” property, particularly the little land-hold- 
ings of the lower bourgeoisie and peasantry.^ The citadel of French ^ 
communism is Paris, but considerable strength is shown in other 
cities, with scattering support in various rural areas. 

As if parliamentary groups and nation-wide par- 
ties did not present a sufficiently complicated 
picture, a third set of political affiliations, on still 
a different level, forces itself upon the attention, i.e., the great coali- "j 
tions or Z> /Q'g r_whic h from time to time contend for mastery at Paris. 1 
G'ood’iffustrations afTafforded by the Bloc Nquonal and the Cartel 
des Gaiicbes, which contended sharply with one another some 20 
yeafsTgb, and by the “Popular Front” and “Republican Front” of 
more recent days. Ostensibly a continuation of the zmion sacree 
which for a time during the World War embraced substantially all 
political elements, the Bloc National was a combination of bourgeois 
parties and groups actuated by a sense of solidarity on the towering 
issues'bf the early post-war period, and especially by hostility to both 
the domestic and international programs of the Unified Socialists. 
Rallying the forces of half a dozen supporting parties, it routed the ; 
Socialists in the elections of 1919 and gave France one of the most 
conservative Chambers in her history. Taking a leaf out of the con- 
servative book, the Unified Socialists thereupon built up an equally 
imposing Cartel des Gauches, which, in the elections of 1924, com- ; 
pletely turned the tables on the rival coalition. One familiar with the i 
volatile nature of French politics would not, however, have expected 
the competing alignments to endure; and, truly enough, both pres- 
ently dissolved into their original elements. 

The “Popul^ Front,” of more recent fame, was a gigantic coali- 
tion born of the fear of fascism, and, unlike the Cartel des Gaiiches, 
intended not merely for electoral purposes, but also to govern. As 
early as 1927, a vigorous fasc ist “po litical league,” the Croix de Feu, 

^ A. Maurois, “The Paradox of French Communism," Curr. Hist., Nov., 1938, 
commenting on the passionate devotion to private property evinced by many 
Frenchmen who for one reason or another — ^mainly a desire to see large estates 
divided up — vote Communist. Questioned closely, plenty of such voters prove to be 
incurable individualists, wholly averse to dictatorship. 
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made its appearance, to be followed by other similar organizations 
in such number as to suggest that a people manifestly disheartened 
by the failure of parliamentary government to cope witli urgent 
problems of the time might quite possibly surrender almost over 
night to the fascist ideolog)®' To build a bulwark against such con- 
quest, the great parties of the Left — chiefly the Radicals and Radical- 
Socialists, the Socialists, and the Communists — drew together in 
1935 in a rassev?ble 7 !iciit popiilaire, or Popular Front, which first 
engineered a considerable amount of progressive legislation on lines 
of a French “New Deal,” and, afterwards, in the elections of April- 
jMay, 1936, won a smashing victory, gaining a clear majority of 165 
in the Chamber, with the Socialists appearing for the first time in 
their history as the largest voting group.VOncc more, however, 
the precarious nature of coalitions formed from essentially incom- 
patible political elements was demonstrated; and although three suc- 
cessive ministries " rested upon a Popular Front basis, all v’ere short- 
lived, and the Daladicr “national defense” government in office at 
the outbreak of war with Germany in 1939 was mainly a Radical- 
Socialist affair, with a minority of its members drawn rather from 
farther to the right than from the Socialist and Communist parties 
which had been the Popular Front’s principal support. Mean while, 
as might have been anticipated, parties and groups of the Right, 
representing broadly the forces of cconomic^conservatism, drew 
together loosely in a rival “Republican Front,” even though the 
alignment could be expected to" last only so long as the competing 
combination retained its vitality ,•'* 

FRENCH FASCISM Parliamentary groups, nation-wide parties, blocs 
and coalitions — all combine to produce a polit- 
ical picture of bewildering complexity. Still further complica-^ 
tion, however, is added by a multitude of other organizations and 
movements having political significance, whether or not cast in the , 
role of “parties.” T'here is, for example (or was until dissolved as a 
political organization by government decree in 1936), a League for 


* In this election, the three cooperating parties, although issuing individual mani- 
festoes, issued also a joint minimum platform or program. For an English version of 
this document, see W. E. Rappard ct al., Source Book, Pt. II, 3 1-34. 

- Headed by Leon Blum, Camille Chautemps, and again Leon Blum. 

" The rise and early triumphs of the Popular Front arc described vividly in W. R. 
Sharp, “The Popular Front in France; Prelude or Interlude,” Aiucr. Folit. Sci. Rev., 
Oct., 1936. Cf. J. C. de Wilde, “The New Deal in France," Foreigri Policy Reports, 
XL, No. 12 (Sept. I, 1937); J. W. Picltersgill, "The Front Poptilaire and the French 
Elections of 1936,’ Polit. Sci, Quar,, Mar., 1939; M. Thorez, France Today and the 
Popular Front (London, 1936); L. Blum, Le refontie gouvemetnentale (Paris, 1936); 
and J. Berlioz. The Achievenients of the Popular Front in France (London, 1937). 
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young Henri Dorgeres, aiming at bettering the lot of the rural peas- 
ant, and threatening “direct action” if more regular means should 
fail, attained some temporary significance, but is of little importance 
today as a political force. The same is true of a Popular French party 
(Parti Populaire Frangais)^ led by the demagogic ex-Communist 
Jacques Doriot (even as the British Union of Fascists was led by an 
ex-Laborite, Oswald Mosley); although the somewhat nondescript 
rank and file of this organization would like nothing better than to 
set up its burly leader as a French Fiihrer in case the country should 
yield to the pressures flowing from a fascist encirclement.^ 


( It IS a paradox of French character that politi- 
FRENCH POLITICS jg£j. socially to the right; 

and the power or its conservative social inclina- 

LATIONS RIGHTWARD . • ^ • r t 

AND LEFTWARD polltlCS ot tfic COUntty 

becomes a ceaseless, sometimes rapid, ebb and 
flow as between left and right) “The Center,” says Professor Sieg- 
fried, “has never been able to remain in power for any length of 
time, because to obtain a majority, it must either depend on the 
Right — which means the church — or on the Left, which means 


socialism or even communism/ The center of gravity thus alternates 
between the Right and the Left, but fortunately it can never wander 
very far from the Center — where, however, it is seldom poised for 
long.” “ Not often, indeed, as we have seen, is the political center of 
gravity poised for long at any point. Nevertheless, the shifts contin- 


ually occurring have less significance than is often attached to them 
abroad, for, as suggested by the passage quoted, they never — at least 
more than momentarily — carry the country very far out toward the 
extremity of either Right or Left. J‘The Frenchman,” Professor Siegj 
fried observes further, “may carry his rifle, now on his right shoulder)^ 
now on his left, but he seldom falls into the ditch” — which is but', 
another way of saying that the highly volatile party structure of | 
France does not, in its actual effects upon national policy, work out 1 
so differently as might be imagined from the simpler and more stable • 
structures of English-speaking countries. ' 

^ Many times the question has been raised — par- 
THE OUTLOOK FOR ticulatly by those who simply take it for granted 

that the two-party system is more desirable than 
any other — as to whether France may be expected eventually to* 
achieve bi-partyism, or at all events a consolidation of political forces 


^ A survey of the general subject will be found in R. jVIillet and S. Arbellot, 
Ligztes et Grozipements (Paris, 1935). Cf. A. Werth, “French Fascism,” Foreigzi 
Affairs, Oct., 1936, and Which Way France? (New York, 1937). 

“ France: A Stzidy in Nationality (New Haven, 1930), 61. 
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into perhaps three or four strong and stable parties. No man, of 
course, can tell. 'T'hose who think that they discern some tendency 
in this direction cite such developments as ( i ) the growing strengthj 
and solidarity of certain nation-wide parties, notably the Socialists 
and the Radicals and Radical-Socialists; (2) the perfecting of party 
organization and stiffening of party discipline, impressively in the 
case of the Radicals and Radical-Socialists, the Socialists, and thej 


Communists, perceptibly but less effectively in that of certain parties 
of the Right; (3) the frankness of some parliamentary leaders in 
deploring the handicaps and absurdities of the existing group systeni 
in the chambers; (4) the increasing role of great political coalitions \ 
or blocs; and (5) the “trend toward ‘extremism,’ the weakening of ' 
the political center in favor of the periphery,” which “may herald a 
new bi-polar pattern of behavior on the part of the French elector- 
ate.” ^ Neither singly nor taken together do these tendencies, how- ' 
ever, lead to any positive conclusion, and one may doubt whether the ' 
country will again in the near future come as close to a bi-party or 
tri-party system as it actually was some two generations ago, when 
three reasonably compact parties, and only three, shared the support 
of practically the entire nation.- Large, rapidly forming, and as 1 
rapidly dissolving blocs of Right and Left are, however, likely to 
continue to appear in the political arena, affording, at intervals, the 


semblance of two-party combat. 

In the list of French parties will be found some 
PARTY oRGANi- which have no definitely enrolled membership, 
no formal constitution, no annual congress, no 


machinery except perhaps a self -constituted committee or two, no 
nation-wide organization whatsoever This, indeed, is true gener- 
ally of the parties of the Right and Right Center; or, if schemes of j 
organization exist, they are rather on paper than actually in opera- 
tion. As one moves leftward, however, more organization is encoun- 
tered; and in 'later years the Radicals-atid 'Radical-Socialists, Social- 
ists, and'Communists have attained enrolled memberships, standards 


of discipline and morale, instrumentalities of party decision and ac- 
tion, and arrangements for financial support worthy of being.com- 
par'ed 'with those of leading .parties in the English-speaking world. 
Where effective organization exists, the conditions of party mem- 
bership are usually laid down in the party constitution or by-laws, 
and ordinarily the obligations stipulated include not only loyalty to 


' W. R. Sharp, The Government of the French Republic, zz. 

" Conservatives, Republicans, and Radicals. See F. A. Ogg, The Governments of 
Europe (1920 ed.), 484-486. 
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the party creed or platform but payment of admission fees and regu- 
lar annual dues for the party’s support. In the Radical and Radical- 
Socialist party, for example, any person ^ may apply for member- 
ship in a local (communal or cantonal) committee of the party, and 
if accepted gain entrance to the committee — and thereby to the party 
— by paying an entrance fee of two francs and agreeing thencefortli 
to help the committee meet its yearly obligation to the general party 
treasury; and there are also memberships for dues-paying news- 
papers supporting the party. 

In its organizational set-up, the Radical and 
Radical-Socialist party may, indeed, be taken as 
fairly typical of the Leftist parties. To begin 
with, there is a party constitution, dating in its 
present form from a party congress held at Lyons in 1935.“ The 
basic party units (consisting in no case of fewer than seven persons) 
'^are the communal or cantonal committees above referred to, these 
being federated into department units, which in turn send delegates 
' to the annual nation-wide party congress, meeting successively in 
various principal cities of the country. Like similar party conclaves 
in England, the congress is, at least in theory, the sovereign authority 
of the party, and as such it decides upon party principles, revises the 
party_constitution, serves as a court of last resort in matters oFTis- 
cipline, and elects annually an executive, committee which acts for 
it" in party affairs between meetings. Including, as ex officio mem- 
bers, senators, deputies, members of departmental and other local 
councils (if members of the party), and also numerous party offi- 
cials, both national and local,^ this executive committee designates 
an inner group, or bureau, of 3 3 members which manages the party 
central office in ParlsThd in general takes care of matters calling for 
attention between the monthly sittings of the large committee. 
Finally, this bureau chooses a president (who becomes also president 
of the party) , and likewise a general party secretary.. 

Judged by American standards, French parties 
RADICAL AND RADI- V laise and disburse large sums of money. 

Parliamentary candidates are usually expected 
\to finance their own campaigns; at all events, 
they commonly can count on little money being sent down from 
Paris to assist them in wooing the electorate. There are otlier pur- 

' Woman as well as man; for, curiously, women, although not voters, can be 
active party members. 

For an abridged English version, sec W. E. Rappard ct d.. Source Book, Pc. 11 , 

I9-:6. 

" The membership of the committee usually falls not far short of 2,000. 
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discipline asserted over them or submit to ejection from the party. 
yMuch of the money received from dues and other sources goes for 
salaries, rentals, and election costs; but, as is true also of the Socialists, 
and in less degree of the Radicals and Radical-Socialists, expenditures 
are directed primarily to the preparation, publication, and distribu- 
tion of literature calculated to inform and inspire the faithful, and 
especially to win new recruits.^ 

^ Important works dealing witii the French party system of earlier days include 
L. Jacques, Les partis politiqties sorts la troisierne rcpiibliqtte (Paris, 1913 ); A. Zevaes, 
Le parti socialiste de 1504 a t^2s (Paris, 1924); and R. H. Soltau, French Parties 
and Politics, tS-ji-igat, with a supplementary chapter on the period 1922-30 (Lon- 
don, 1930). R. L. Buell, Contemporary French Politics (New York, 1920), deals 
extensively with parties of the war and early post-war periods, and E. M. Sait, 
Government and Politics of France, Chap, x, more briefly with the same subject. 
A. Siegfried’s Tableau des partis en France (Paris, 1930), and his France: A Stridy in 
Nationality (New Haven, 1930), containing largely the same material, are admirable 
interpretations, as arc also D. AI. Pickles, The French Political Scene (London, 
1938), and a lengthy chapter by P. Valcur in R. L. Buell (ed.), Democratic Govern- 
ments in Europe, cited previously. Numerous informing articles will be found in the 
bi-monthly Sciences Politiqties during 1936-38. The standard work, however, may 
be said to be G. Bourgin, J. Carrcrc, and A. Guerin, Manuel des partis politiques en 
France (Paris, 1928). 
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A SYSTEM WITH 
MANY DISTINCTIVE 
FEATURES 


Law and Justice 

I N AN earlier chapter dealing with the origins and development 
of law in England, we observed that the legal system of that 
country is fundamentally different from that of France, and further- 
more that while the law of English-speaking lands the world over, 
including the United States, is basically English, the law of most 
Continental European countries west of Russia, and of nearly all of 
the Latin American republics, is of the same 
stock and general aspect as the French. Nor does 
the divergence stop with merely the form and 
content of the law. It extends also to the nature, 
relationships, and procedures of the courts in which the law is inter- 
preted, applied, and enforced. In turning to the subject of French 
law and justice, we therefore are entering a field in which there is at 
least as much that is new and distinctive as in the areas of adminis- 
tration, legislation, and party government already surveyed. 

For the origin s of French law, as indeed of Eng- 
lish law also. It is necessary ^ go back a long 
way. 'To begin with, it must be recalled that 
the country which we know as France formed 
at one time — under the name of Gau l — a part o f 
t he far -flung Ron^n Empire./ The same was 
true of England northward to the Firth of Forth. But whereas in the 
latter country there was practically no survival of Roman institu- 
tions and culture from the days when the Caesars ruled, so that any 
subsequent influence of Rome upon legal concepts and principles 
must be traced rather to a belated and not very-powerful infiltration 
from the Continent during the Adiddle Ages,' i n France the law of 
R ome, once plan ted, was never uprooted.and has persisted as a basic 
i nfluence throu ghout all later times.^ Naturally, it was in the s^th.exn 
a nd more thorou ^Iy Romanized-portion of the country — speaking 
broadly, thiTregion south of the Loire — that the legal sysmm pro- 
jected from the Tiber took firmest hold; and for centuries after 
political control collapsed under the impact of the German inva- 
sions, that area was known as the pays de droit ecrit, or land of the 
written (i.e., Roman) law. But in the center and north, likewise, the 
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Roman tradition never wholly died out; and whenj less than a cen- 
tury and a half ago, the country arrived at a single, uniform legal 
system, the Roman heritage supplied much of the foundation, frame- 
work, and ornamentation of the structure, 

' Meanwliilc, however, in the Mid dle Ages the 
2, CUSTOM taken more largely by another sort of 

law, i.e., custom. 'France became the classic land of feudajism, and 
all over the cbuntryTparticularly in the north, arose re gional or loca l 
systems of legal usage, sprung in part from ancient Germanic prac- 
tices, but largely evolved on the spot by officials to whom i t fclf to 
make seigniorial rules and administer seigniorial justice. 'To a degree, 
the continues (customs) of petty jurisdictions tended ,to_mcrgc int o 
bodies of law having force throughout entire provinces or other 
extended areas. But never in mediaeval or earlier modern , times_were 
they welded into a single nation-wide system comparable Mnth.the 
English common law. * On the opposite side of the Channel, master- 
ful kings, beginning with William the Conqueror, stretched out the 
long arm of royal power and, by means of justices sent throughout 
the land to try cases.and render decisions in tlie king’s name, gradu- 
ally brought about substantial uniformity of legal usage and doctrine, 
*In France, too, strong kings of later centuries raised royal power 
to imposing heights. Before they were able to do this, however, 
regional law became so deeply entrenched and so jealously guarded 
as to be able to withstand every sort of nationalizing pressure until 
a new order of things was ushered in by the Revolution of-1789.' 
At the middle of the eighteenth century, V oltaire remarked that a 
traveller in his country had to change laws almost as often as he 
changed horses; and truly enough, considering that, in addition to 
some 60 continues generales, each applying to a province or other 
large area, there were about 300 continues locales, each in force in a 
single city or village, 

/ Originally, the custornary law was unwritten. In time, ho v^eve r, 
jurists began making up collections of it for different regions — 
livres contnmiers, they were called — and judges’ clerks sonietimes 
^compiled registers of notable decisions. B y the sixteenth cent ury,*| 
the cu^ms,applying throughout particular provinces or regions of V 
the pays contnmiers had in most cases been f ormally record ed. In- J 
deed, cod ification became a matter of official action. Drafts pre- 
pared by the king’s judicial agents in the districts were submitted to 
the central government, referred back for adoption by provincial 
or other assemblies, and finally proclaimed by royal commissions; 
after which the texts could legally be altered only by the same pro- 
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cedure. Froni _first to last, however , there was no consolidation of 
the different systems into one . , 

To all this was added not only a luxuriant growth 
of canon , or ecclesiastical, law, but also, a fter t he 
fifteenth century, a considerable,amount,of royal 
le gislation _ in . the, form of ordinances or .edicts appl yin g, sometimes 
to the entire c ountry, sometimes to specified sections only. Before 
s uch edicts _c.aul d take effect, they must be “registered” by provin- 
ci al judicial bodies kno wn as parleinents} But this set up no serious 
impediment, because there was a well-known procedure by which 
the king, in case of opposition or delay, could force registration in 
a “bed of justice.” In days before 1614, when the Estates General 
was still convoked from time to time, a meeting was likely to be fol- 
lowed by the promulgation of a grande ordonnance covering mat- 
ters on which the estates had urged or demanded that something be 
done; and a good deal of new law, as well as much revision of older 
law, arose in this way. Even after the Estates General ceased to>. 
meet, grandes ordonnances continued to make their appearance,!, 
chiefly in the form of codifications of particular branches of law. \ 
All in all, the country by 1789 had a rather imposing superstructure "j 
of royally made or codified law, extending throughout its length and v 
breadth. The great mass of law underneath was, however, still] 
regional or local. 

'Recognizing that an integrated, uniform system 
of law is a prime requisite of national unity, and 
convinced that a great part of the country’s legal 
heritage needed reworking to fit it for a liberal- 
ized society, the early Revolutionary ass em blies addressed themselves 
to dis placin g regionarsystems by a nation-wide system, and to restat- 
i ng legal rules a nd principles on lines compatible with the new politi- 
cal and socid qrder.'^ One body of customs after another was swept^ 
away; ordinances were overhauled or rescinded; new and uniform! 
laws, in the form of statutes, were enacted on land tenure, inherit-/ 
ance, marriage and divorce, criminal procedure, and other sub-' 
jects. It was thought desirable, too, that the law, both new and old;* 
be completely assembled in systematic codes; and though pressed 
by other and even more urgent duties, the Constituent Assembly, 
and in its turn the Convention, got this work also under way. 'The 
first of these two bodies gave the country, in 1701. its first penal 
code; the second, four years later, a n ew code of crimin al procedure. 
Ey)ecially was there demand for a civil code. Many of the cabiers 

^In earlier times, the term always denoted, not a legislature, but a court. 1 
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of 1789 urged that one be promulgated, and the constitution of 1791 
contained a definite pledge on the subject. To rework, round out,' 
and consolidate so vast a branch of law was, however, a herculean 
task; and although each of the early assemblies tried its hand at the 
job, no great headway was made until Napoleonj:urned.his.attention 
to it. 

~ The Corsican is best known to the world as a soldier. He was, 
however, a statesman and administrator of the first order, and from 
few of his exploits did he derive more satisfaction than from seeing 
through to a finish the weighty enterprise of revising and codifying 
the entire expanse of French jurisprudence.^Entrusting com pleti on 
of the civil code to a specially appointed commission of four jurists 
(practitioners rather than theorists), he arranged for difficult and 
disputed matters to be threshed out by a body of experts" known as 
the Council of State, over whose deliberations he often.presided in 
person; and on March 31, j_8o4 — less than two months before the 
Empire was proclaimed — th^ew Code Civil des Fraiigais pro- 

mulgated in its entirety. VAfterwards, 'in 1807, came a code of civil 
procedure; in 1808, a code of commerce; in 181 1, a code of criminal 
procedure and a penal code — all based to a considerable degree upon 
codes of Bourbon days, but incorporating such rules and practices 
of later origin as .were deemed worthy of being perpetuated, and, in 
addition (as in the case also of the Civil Code), introducing quite 
a bit of new law as well. Love of symmetry and order inclines the 
French people to a greater fondness for systematized codes of law 
than has ever been shown by English-speaking nations.'^he Revolu- 
tionary and Napoleonic codifications were, however, made a prac- 
tical necessity by swift and sweeping changes in the existing legal 
order such as no English-speaking country has ever experienced; in 
a period w hen ol d regional systems were being, supplant ed wj tole- 
sale, the only way of preventing chaos was to set out the new nation- 
wide system in full, orderly, and explicit form. To be sure, some 
American states and certain British dominions have acquired civil 
codes, criminal codes, and codes of procedure. As a rule, however, 
these codes are less comprehensive than the French; while Great 
Britain herself has undertaken codification in only a still more limited 
way. In Continental Europe, in Latin America, and in Japan, the 
French codes have had profound influence. The Civil Code, for 
example, will be found in Belgium practically intact; in Germany, 

^ The 2,811 articles of the code dealt with civil status, marriage, divorce, domicile, 
guardianship, ownership, wills, contracts, torts, and scores of other matters. Roman 
influence was perceptible throughout, especially in the paternalistic slant of many 
provisions, 
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FRENCH LAW 
TODAY 


it was given up by Baden and the Rhine provinces only when a 
nation-wide civil code was promulgated in 1900, and indeed left its 
impress deeply on that code; the civil law of the Netherlands, Italy, 
Spain, Portugal, Greece, Egypt, and most of the Latin American 
states is patterned closely upon itd 

Th^ law of France today consists primarily of > 
the_Napoleonic codes as amended and broad- f 
ened during the century and a quarter since they I 
we re promul gated. With the passage of time, the original texts nat- 
urally^rw out of date; new conditions and needs, especially those 
flowing,_from„ increasing industrialization and other economic 
ch ang es, rendered some provisions obsolete and called for the modi- 
fication or addition of others. The codes, however, were never dis- 
c arded; rather, they have simply been revised, supplemented, and 
e xtende d. As early as 1832, the code of criminal procedure and the 
penal code — as also that part of the code of commerce pertaining 
to bankruptcy — required reworking. Again, under the Second Era- 
pire the criminal and penal law was remodelled to bring it into line 
with newer and more humane principles. In 1 897, important changes 
were made in criminal procedure, and in 1904 advantage was taken 
of a celebration of the centennial of the Civil Code to give that monu- 
mental corpus of law an extensive overhauling.'^On all of these occa- 
sions, and many others not here mentioned, opportunity was seized 
to work into the appropriate code whatever new law on the given 
subject had accumulated since the last revision; and thus the codes 
are maint ained as no mere museums of legal rules and principles, 
buriiTivmgrdynamic.organisms. 

F fencHT aw has, therefore, two or three outstanding charayteris- 
tics. In contrast with the situation in the eighteenth century, it is, in 
the first place, a unifqrqn ^stem, applying equally from the Belgian 
border to the Mediterranean. In the second place, in contrast with 
the law of English-speaking countries, it is a written law. There is, - 
of course, much written law in Great Britain and the United States. • 
Nevertheless, in both lands that great mass of jurisprudence known ' 
as the common law is largely unwritten at all events, for the most 
part not assembled in formal codes. In F ranee, there is virtually no 
law that cannot be read in the books. In the third place, French law, 

^ S. Amos “The Code Napoleo7i and the, A'lodern World,” Jour. Compar. Legis. 
and Internat. Law, Nov., 1928; Le code civil, livre du centemire (Paris, 1904)— a 
volume of valuable essays by French and other latvj^ers. When, some years ago, 
the founder of a new dynasty in Persia telegraphed to Pans for the Code Napoleon, 
a bo.xful of commentaries, and a commission of French jurists, he was domg m 
effect only what many a creator of a new regime, the world over, had done before 
him. 
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although at many points rooted back in custom, is enacted or statu - 
tory Taw . In Britain, the common law, essentially judge-made, is, 
as we have seen, basic, and statute, although growing in amount, 
hardly does more than fill up gaps. But in France, nearly all of the 
law is to be found in the great codes and their revisions, formally 
voted by some constituted authority, and in such acts of Parliament 
as have not yet attached themselves to any code. It is true that in 
deciding cases French judges have some regard for precedents and to 
a limited extent bend the law in this directi^ or that, thereby at 
least partly determining what the law shall be. The theory of Frenc h 
juris prude nce, however — totally different from thpBritish — is that 
judges will decide -each and every case on its independent merits, 
applying the law as it comes to them from the legislature yvithout 
addition or subtraction, and aiming only at justice in the particular 
case, not at conformity with precedent. And the theory is so far 
realized in practice that no general rule of stare decisis has ever 
developed; such law as emanates simply from the court-room after 
the manner of the English common law is, even though by no means 
negligible, at all events rather incidental. 

( From all these things it results that French law has the undoubted 
rnerits of definiteness, accessibility, unity, and syrmnetry. )Nobody 
need have much doubt about udiat the law is. Indeed, it has been 
elaborated in such detail that, as indicated earlier, rarliament finds 
itself confronted with considerably less formidable legislative tasks 
than those which burden the legislatures of other countries — ^which 
is perhaps one of the reasons why the chambers can so freely indulge 
their bent for prying into the work of the administrative authorities. 
In any case, a penalty entailed by such comprehensiveness and sym- 
metry, and by so much deference toward codes, is a certain l oss of 
fle^bility; and complaint is sometimes heard that it is more difficult 
to keep the law abreast of social and economic developments and of 
changing public attitudes than across the Channel, where law is more 
elastic and grows by less fixed and formal processes.^ 


No jpt^t _of thp Frenc_h_ governmental system 
c Thed m ore loudly fo r_reform, when tb&Tstites 
General met in than_di(^he- judiciary. The 

country had no lack of courts, but they were not lin ked up in an 


THE JUDICIARY 
BEFORE 1789 


^ F. Deak and M. Rheinstein, “The Development of French and German Law,” 
Georgetown Law }om., Mar., 1936, contains a useful survey of the growth of the 
French legal system. Cf. J. Parker, Some Aspects of the French Law (New York, 
1928); J. Brissaud, History of French Private Law, tr. by R. Howell, (Boston, 1912); 
and for bibliography, G. W. Strumberg, Guide to the Law and Legal Literature of 
France (M^ashington, 1931). 
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mtCOTated^j^ste^ and th^jusrice dispensed in them too often left 
muchwraes^. In many parts of the land, to be sure 7 cdurts had 
been established underdirect authority of the king. The ^le7nent 
Q\.™S A v as a vigorous court of last resort, and something like a 
dozen provmc^jrJements patterned on it rendered important 
service m their respective localities. Seigniorial and other largely 
indep_e^dent local tribunals surviving from the Middle Ages, how- 
ever, jcIuttg^^up_the_situation, as did also numerous ecclesiastical 
courts with claims to extensive jurisdiction; and in the relations of 
these with one another and with the royal courts there was endless 
ponfupoii. Speaking generally, too, the level of judicial capacity and 
iot^ntyjvasJow. Judgeships and other offices having to do with 
justice were often turned over 'b^v' the government to the highest 
oidde^mcuniTCntS-sometimes sold their posts to other people- not 
a few judgeships became to ail intents and purposes hereditary. Hav- 
ing paid well for their positions, judges were prone to recoup them- 
selves by accepting gifts, often in money, from parties to suits. 

/The C_pnstituent Assembly lost little time in de- 
ciding to reconstruct the judicial system along 
, the law itself; and it so wdl succeeded that 

few changes of major significance have later been found necessary./ 
rirst of all, it set up a system of affininistrative courts to handle suits 
arising from dissatisfaction of citizens with the orders or acts of pub- 
lic officials.^ Then it provided for judicial actions of other sorts, 
civdjntLcximiual. Borrowing from England, it placed in exery one 
created cantons a juge de paix, or justice of the peace. 
In arrondme 7 nent,,ov district, it set up a _ciyiLcourt composed 
judg es. In^ea^ department, a criminal court, consisting of 

was to handle criminal cases, 
wit h the assistance of ^ury. A c ourt o f cassation ^ at the capital was 
to give final consideration to appeals on questions of law. Judges 
elected for a term of years; and ample safeguards were 
provided against bribery and othe.r forms of misconduct on the 
bencKT'"' 

LEGAL BASIS TODAY Savc^ in onc respect, the judicial system thus ' 
provided for survives today: popular election of ' 
judges failing to yield satisfactory results, appointment from Paris ' 
was gradually substituted in 1799-1804— -significantly, in the early ] 
stages of the Napoleonic regime. Furthermore, to this day the 
s>’Bm_resKjImostxntirelyi^otupon constitutional provision, b.ut 
“EPSJMEte; be yond authorizing the Senate t o sit as a h igh court of 
justice f or the trial o f impeachment, .cases .and of- cases involving 

^ The term “cassation” is derived from emser, meaning “to annul.” 



FRANCE 


562 


attempts upon the safety of the state, the fundamental law ofjthe 
Third Republic contains, indeed, not one word on the. subject of 
courtsyBoth in France and elsewhere, there has been plenty of 
speculation concerning the reasons for so conspicuous an omission, 
but in reality there is no deep mystery about it. vTo begin with, the 
constitutional laws of 1875 made no pretense, as we have seen, to 
providing for a governmental system in all of its branches and parts: 
a serviceable judicial establishment had been in operation for more 
than three-quarters of a century, unshaken by periodic changes in 
forms of executive and legislative organization, and in the absence 
of specific provisions to the contrary, it was simply to go on as 
before.'^Moreover — and this is the principal explanation — the judi- 
cial function had been, and still is, viewed in France, not as a separate 
one, coordinate with the executive and legislative functions, but 
rather as a branch or phase of the executive, from which arises the 
habit of regarding the courts as in essence administrative agencies, 
not materially different from the customs service or the treasury 
inspectorate, and, like them, properly to be created and regulated 
by statute.^ ,^The American conception is different: the judicial func- 
tion is regarded as distinct and coordinate, and judges are supposed 
to have a constitutionally determined status of independence. Never- 
theless, our national constitution, too, is extremely sparing of words 
on the judiciary. Providing expressly for only one tribunal, the 
Supreme Court, it leaves all others to be created and regulated by 
statute; and judicial independence is more a matter of historical 
development, grounded upon the doctrine of separation of powers, 
than a product of direct constitutional stipulation. 


When the English judicial system was being de- 
scribed in an earlier chapter, attention was called 

COURTS ^ * 

to the fact that whereas all English courts belong 
to a single integrated svstem,(Fran ce has tw o distinct systems, i.e., 
o rdinary cou rts and administ rative cour ts, each wiriTIt sown j udges, 
jurisdictions, and procedures.^ One group is unified under theCourt 
o f Cassa tion at Paris; the other, under the entirely separate Counc il 
of State. The administrative tribunals are of no less interest, and of 


hardly less importance, than the others, and something will be said 
about them presently. First, however, we must consider the courts 
for the trial of ordinary civil and criminal cases.^ 


^ In pursuance of this idea, judges — although favored in security of tenure and 
in other ways — are reckoned as members of the civil service. 

• See pp. 331-332 above. 

“ The functions of the Senate as a high court of justice are mentioned elsewhere 
and will not be brought into the present discussion. ' See p. 486, note 2, above. 
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A^the bottom of the scale standj as in. England, 
the l ocal co urts of the jtcges de paix, or, justices 
of the peace, more than 3,000 in number and 
serving to bring the work of justice closest home 
to the general mass of the people. Appointed — 
formerly one.for each canton, although nowa- 
days, for reasons of economy, some are given jurisdiction over 
se veral c antons ^ — by the p resident of the Republic on nomination 
b y the Al iaisteji,Qf Justice, justices of the peace are required (since 
1918) to have a law diploma, backed by two years of practical 
experience at the bar or in the office of a court, a bailiff, or a 
np^ry, and to have passed a professional examination set by the 
national Ministry of Justice;” and, ‘once appointed, they are paid 
salaries, (as English justices of the peace are not), pr otected ag aii^' 
dism issal for arbitrary or partisan reasons, and put in course of pro- 
motion from gra^ to grade. When first provided for, in 1790, the 
justices were designed not sohnuch to hear suits as to prevent them, 
and to this day those in the rural districts spend most of their time 
endeavoring to persuade disputants to compromise their differences 
or accept friendly arbitration. Being usually men of tact and probity, 
fhey meet with a good deal of success in these efforts. In the towns, 
on the other hand, justices’ attempts at conciliation are said to have 
become a mere formality.^ Long ago, justices were empowered to 
handle civil cases, with final jurisdiction if the amount in contro- 
versy^ was small (at present, up to 1,000 francs), but with right of 
apj^'to aTcoiirt of first instance if it was larger (at present, any sum 
up to 3,000 francs), and also were given penal jurisdiction in the 
case of violations of police regulations of oth~ef minor offenses (con- 
t 7 'aveWttdnF)~^nd even, since 1926, certain offenses of more serious 
nature (delits). Many thousand cases of these sorts are handled 
every year. J 

■ Next above the justice’s courts stand the courts 
2. COURTS OF FIRST q£ instance,^ of which there at present is 
INSTANCE one IrTneariy every arrondissement.^ In each 

On the other hand, populous cities have several. 

“ This is but one of the ways in which French justices differ rather widely from 
those of England and America. 

° Really courts of second instance, in so far as they hear appeals from the justices 
of the peace. 

■A" Until 1926, there was one in every arrondissement, or 379 in all. As a measure of 
economy, administrative reforms carried out by the Poincare government in tlyt 
year reduced the number by more than too. Local pressure upon log-rolling deputies 
led, however, to the reestablishment of quite a number, even though not really 
needed. 
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court of this variety will be found from t hree to fifteen magistrates, 
or judges, who in cirrondissemeiiu boasting as many .,as„six. are 
grouped in two or more sections, or chambers, each specializing in 
either civil or criminal cases — although the judges rotate among the 
sections. Attached to each court, too, is a pros ec utor {prociireur), 
who, in person or by deputy, “defends the interest of society before 
the court. ”<^‘10 civil matters, the court has both original and appellate- 
jurisdiction, the latter in respect to cases involving more t han 1 ,000 
francs and carried up from a justice of the peace; b.uL all cases i n- 
volving more substantial sums can be appealed still higher. '^In the 
matter of infractions of the law, the court has jurisdiction in cases of 
misdemeanor {delit)^ e.g., theft and embezzlement, but not in such 
as involve murder or other crime. Juries_are not employed, bu^jl 
judgments in misdemeanor, or “correctional,” cases are subjectjo 
appeal. 

The tribunals to which such appeals are carried 
3. COURTS OF form the next grade in the ascending scale, and 

APPEAL* ^ D ’ 

are known as courts of appeal. O f the se, there 
are 27 (including one in Algeria and one in Corsica), each function- 
ing for a ressort, or judicial province, consisting of from one_to 
seven departments.'^A c<^rt_pL-appeal must..number_at_LeasL.five 
judges; but there are usually many more, sitting in se ctions P Lcham- 
bers of five or more each. Normally,"^ there is a civifsection, a crim- 
inal section, and also a cbainbre d^ accusation, or i ndictment s ection, 
which does the work performed in America by a grand jury; and 
each court is equipped with a large staff of public, prosecutors, 
assistant prosecutors, marshals, recorders, and other auxiliaries. who 
form part of what the French call the “standing” magistracy as dis- 
tinguished from the “sitting” magistracy, or judges. *^ Nearly all o f 
the work of these courts consists of hearing appeals; and on questions 
of fact, although not on points of law, their decisions (known as 
arrHs) are final. 

v/ Appeals in civil cases are handled directly by 
the appropriate chamber or chambers of the 
court of appeals having jurisdictionY" For criminal appeals, a differ- 
ent arrangement exists. In eac h of t he 90 departments is set up eve ry 
three months ^ a co urt of asri ze, consistin g of one of 'the judges o f 
the court o Lappeals in whose territorial jurisdiction the particular 
department lies, together with two associate judges draw n from , the 
local court of first instance; and to these tribunals (important but 
not constituting a separate rung in the ladder of courts) ^jujdl 
^ Every two weeks in Paris, where in fact sessions are practically continuous. 


ASSIZE COURTS 



LAW AND JUSTICE 


565 


appe aled cas es_o.La criminal nature — cases, it should be observed, 
.ordinarily involving offenses of the more serious sort, classed by the 
penal code as crimes."' Here alone in the entire gamut of French 
justice one encounters that common feature of English and Ameri- 
can judicial practice, the jury. In advance ol 

THE JURY SYSTEM ' • ^ r . . 

every session of an assize court, 3 C names are 
drawn by l ot from t he departmental voting list, and from this panel, 
are dr awnTor every criminal case the names of 1 2 persons who in 
that p arti cular case will decide the guilt or innocence of the ac- 
cu sed. with a r ight (more sparingly exercised than in America) on 
the part of both the prosecution and the defense to challenge and 
cause to be rejected any number of names up to a maximum of 24. 
Hn English-speaking lands, a unanimous vote of 1 2 jurors is neces- 
sar y to con jdct.'^In France, however, verdicts are rendered by sim- 
ple rnajprity,-except that when a jury is divided six to six, or seven to 
five, the th ree sitting judges, if they can act unanimously, may frarne 
a verdic t-.of- acquittal, though never of conviction. In any event,' 
the jury determines only the facts, while the judges apply the law.^j 
>/Two alternates sit with every jury, so that if a juror falls ill or other- 
wise dropsTut7Tus~place can at once be filled and the trial proceed 
without the interruption — perchance the necessity of starting all 
over” again — ^wlnclTsuch a circumstance commonly entails in Eng- 
land and the United'States.C Jury trial is not, however, indigenous 
to France,- is not' wholly suited to the French temper, and is re- 
garded by many competent critics as the weakest element in the 
nation’s judicial system.^ “Nobody,” writes a leading French com- 
mentator, “entertains any illusions; there are few institutions more 
discredited than the jury.” The courts, says another, might as well 
“allow justice to depend upon a throw of the dice as upon the ver- 
dict of the jury.^As suggested by the last remark, a main criticism 
is that juries are now rigorous, now indulgent; prone_to-severity 
in c ases invo lving attacks on property, but to leniency in cases of 
assault or other so-called papionel offenses; too often swayed by 
local~prejudices or po litical f eeling; too susceptible to the oratory 
of clever crirninal lawyers. So far as that goes, plenty of fault is 
found with juries in America, particularly in the handling of 
murder cases. But no other known device for determining guilt 
and innocence, when much — even life itself is at stake, promises 
better. 

' But see pp. 570-571 below. , , 

= It was borrowed from England during the Revolution and perpetuated, although 
reluctantly, by Napoleon. 
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At the ap^ of the pyramid of ordinary courts 
4. COURT OF stands the Court of Cassation, or supre me cou rt 

CASSATION established in 1790, Sitting ay Paris, 

this court consists of a general president, three president s of se c- 
tions or chambers, and 45 other judges (known technically as con- 
seillers)-, and for working purposes it is divided into (i)'a chamber 
of requests (or petitions), which examines civil appeals in a pre- 
liminary way and decides whether they have substantial merit;'t2) 
a civil chamber, which gives appeals recommended from the cham- 
ber of requests a final hearing; and (3) a criminal chamber, to which 
go all criminal appeals. The court has no orig inal jurisdict ion, and in 
appealed cases it considers o nly quest ions of law and competenc e, 
never questions of fact.'^Furthermore, upon quashing a decision of 
a lower court, it does not (except by implication) substitute a deci- 
sion of its own, but merely sends the case back for retrial — not, 
however, to the court from which it came, but to another of the 


same grade. If this second lower court takes the same position as 
the first one, the Court of Cassation brings together a minimum of 
33 of its judges and gives the matter a solemn feco hsideYation ; 
whereupon, if there still is a disposition to hold out against the 
lower courts’ verdict, the case is sent to a third lower court— which 
by law is required, as a matter of form, to accept and apply the dis- 
senting judgment of the superior tribunal. Few high courts thrbugh- 
out the world enjoy as great prestige as does the French Court of 
Cassation, and large numbers of cases come before it every year. 

'' In deciding recurring appeals of similar nature, on similar or iden- 
tical subjects, it naturally tends to be guided by precedents which it 
has itself established; and thus, although (as pointed out above) 
case law has attained no such importance as in England, the court’s 
decisions not merely serve the interests of justice but aid in develop- 
ing and preserving unity in the country’s jurisprudence.^ > 

From even this bare outline of structural ar- 


GENERAL FEATURES 
OF THE ORDINARY 
COURTS 


rangements, certain general features of the sys- 
tem of ordinary courts are apparent. One of 
them is the “unity of civil and crim inal justice ,” 


’ Certain special courts standing outside the regular system described, and com- 
posed of non-professional judges, have considerable importance, chiefly (i) com- 
mercial courts in the larger towns, consisting of merchants chosen by the whole 
number of merchants in the area, and wielding jurisdiction (subject to appeal to 
the courts of appeal) over disputes arising out of commercial transactions, and (2) 
courts of industrial arbitration {conseils de pnid'homines) ^ made up equally of em- 
ployers and employees, presided over by a justice of the peace, and charged with 
settling wage disputes and other controversies springing from labor relationships, 
v'ith right of appeal to a court of first instance. 


I 
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which means that, although procedures may differ, cwil action^ and 
crim inal cases are for the.most part handled by the sarnie courts, not 
—as conmionly in England and the United States — by separate 
tri bunal^ even though to. a degree the effect of separation is ob- 
tained_from_dLvision-.of the higher courts into civil and criminal 
sections. second fact is that, speaking generally, the English an d 
Ame rican system of circuit judges has never been adopted in 
F rance, so that courts commonly sit at only one specified place.^ 
Thirdly, all French co urts, except those of the justices of the peace, 
are “ collgg ial”; that is to say, they consist of a bench of judges, and 
— agai n exceptin g the justices’ courts — no judgment is valid unless 
concufr effmE y at least three of the number. Except in the highest 
lev elTof appellate jurisdiction, England and America regularly (and 
on ' the whole wi sely^ trust to the intelligence and integrity , of a 
sin gle judge. The Frenchman, however, regards this as dangerous. 
With him, phirdite des jiiges has been a fixed rule-, juge unique, 
juge inique, a proverb. In later days, to be sure, the plan has come 
in for a certain amount of criticism.'^Not only does the country 
ha ve mor e courts'than it needs,- but the plurality principle results in 
an astonishingly large judicial personnel (something like 3,600, 
exclusive of justices of the peace), entailing heavy expense even 
though judges are generally poorly paid; besides, a very good argu- 
ment can be made that, far from ensuring greater care and fairness, 
the plurality plan weakens the judge’s individual sense of responsi- 
bility and thereby 'promotes inefficiency. Proposals in Parliament 
to change to the single-judge system, even if only in the courts of 
first instance, have never, however, won much support, partly be- 
cause of the rootage of the existing .plan .in tradition, and partly, it 
must be confessed, because of the unwillingness, of -deputies and 
the ir consti tuents — not to mention the judges themselves — to see a 
retrenchment carried out in their home localities. 


v^Moved by regard for the principles of popular 
HOW JUDGES sovereignty and separation of powers, the 

ARE SELECTED Revolutionary reformers 'in 17Q0 .made ...all . 

judges electiveJjyL-the-people. "The plan, however, did not work 
well, and for the sam e reasons chiefly that it does not work well-in 
most of our Ame rican states today. The people did not know how 
to assure themselves of experience, skill, and probity in their magis- 
trates, and the judges were drawn into questionable political con- 


' A slight exception is afforded by the assize courts. 

■ As indicated above, a wholesome reduction of the number of courts of first 
instance in 1926 did not prove permanent. 
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nections and activities. Appointment by the executive was there- 
fore revived, accompanied by guarantee of tenure during good 
behavior; and in 1 804, at the hand of Napoleon, the last trace of the 
elective system disappeared. ’ Proposals to go back to the elective 
plan have, of course, been heard during the last hundred years, and 
no less a person than the late M. Clemenceau has argued that, not- 
withstanding the safeguards mentioned below, appointment by the 
president of the Republic, under the usual cabinet-government plan 
which puts actual selection in the hands of the Minister of Justice, 
means political appointments and frustrates proper judicial inde- 
pendence.' The Chamber of Deputies, indeed, actually passed a bill 
for popular election in 1883. Upon reconsideration, however, the 
deputies rescinded their action; and later proposals, even under the 
broadened democracy of more recent decades, have stirred only 
cursory and academic discussion. Neither France nor any other 
European nation believes it possible to obtain the best judiciary 


through choice by the people.^ ^ 

In selecting men for judicial posts, the Minister 
TRAINING, PAY, Justice must observe not only the usual and 

AND TENURE obvi ous proprieties, but also the highly impor- 

tant rule — developed concurrently with the progressive curbing of 
favoritism in other branches of the civil service — that, app ointe es ^ 
shall be persons of special training and experience. Ev en the justi ce 
of the peace, as indicated above, must have a law diploma backed 
with some experience of a legal or judicial character, and must 
have passed a special examination. But appointees to higher judicial 
positions must have more than this.'^In Great Britain and the United 


States, judges of all grades are appointed (or elected) freely from 
the legal profession. They may have had previous judicial exp eri- 
ence, but as a rule they have not done so. At all everitsTthey have 
not pursued studies and taken examinations aimed at fitting them 
for judicial work as distinguished from practice at the bar; appoint- 
ment to the bench comes simply as the crowning triumph of a law- 
yer’s career.'^In France, the judiciary is regarded as belonging to. a 
profession akin to, yet essentially distinct from, the profession of law 
— a branch, indeed, of the civil service — and, as~PjFofessor Munro 


remarks, the young— Frenchman,, when he begins to stud y law , 
decides whether he wants to be a lawyer or a judge, and plans. his 

^ The closest approach to anything of the kind in France is found in the election 
of the non-professional judges of the commercial courts and courts of arbitration 
mentioned above (see p. 566, note i). In the Swiss cantons, it should be added, 
judges of the lowest courts arc generally elected by tltc people. 
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stu djgs_accordin gly.^ As a judge, he will have the advantage of pres- 
tige, secure tenure, and opportunity to mount by promotion toward 
the coveted positions at the top. In return, he is expected to pre- 
pare himself for the bench as a life career, precisely as he would pre- 
pare for engineering, medicine, or the foreign service. So prepared, ' 
he goes as a young man into some subordinate position with a local 
court, awaits a chance to become a public prosecutor, perhaps gets ' 
an opportunity to sit as a substitute judge, becomes a judge in a ' 
court of first instance, and, if all goes well, passes on through black- . 
robed service in a court of appeals, and emerges in middle life or 
later as a red-robed comeiller of the Court of Cassation at Paris. 


^ Recruitment is therefore almost entirely at the lower levels, from 
candidates whoVliavc^ passed- searching oral and written examina- 
ti^; judges of .higher rank reach their, posts in nearly all instances 
by promotion. ^v/Judge^f the intermediate courts can be removed 
onl y for m isconduct and only by the Court of Cassation, and the 
mem bers of Tlie la tter cou rt only by.'.the president of the Republic. 
ToTe sure, this guarantee of tenure rests on statute only (1883), 
not on constitutional provision; but it has proved entirely sufficient, 
't^ontnicy-to-the-situation in Great Britain, salaries (although in- 
creased somewhat since the World War) are Tow — even lower than 


in tlie United States.- There are, however, counterbalancing advan- 
tages in the form, as has been said, of prestige, a certain amount of 
leisure, and fair assurance of promotion.® * By and large, French 
courts and judges compare favorably in capacity, integrity, inde- 
pendence, and impartiality with those of any other country. . 


\ 

\ 


' The Governments of Europe (3rd ed.), 538. 

° Under decrees starting in 1906, lists of judges deemed worthy of promotion are 
prepared by a committee composed of representatives of the Court of Cassation and 
the A-linistry of Justice, and the government may not promote any one whose name 
does not appear on such lists. On the other hand, the mere listing of a magistrate does 
not of itself guarantee his advancement, and an abuse that often creeps in is the 
occasional deference of judges to ministers and politicians with a view to winning 
favorable consideration. After all, of course, the A'linister of Justice, who primarily 
controls, is a political official. A famous play by Eugene Brieux entitled La robe 
rouge (“The Red Robe”) deals with this matter of political influence in judicial 
promotions and with the harshness which sometimes attends French inquisitorial 
judicial methods. 

“ Even the general president of the Court of Cassation receives only 80,000 francs 
a year, less than one-eighth of the salary of the Chief Justice of the United States 
Supreme Court, and only one-seventeenth of that of the Lord Chief Justice of Great 
Britain. Other stipends are in proportion. 

* The judicial system is criticized severely on the ground of lack of initiative and 
independence in E. Faguet, The Dread of Responsibility, trans. by E. J. Putnam 
(New York, 1914). But the charges are hardly borne out by the facts. See rejoinder 
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An American watching French courts at work 
SOME ASPECTS OF -^yould be astonishcd, if not also shocked, by a 
JUDICIAL PROCEDURE "would sce'T In the handling of 

civil cases, he would find no jury used, most of the CYide_nce_.pre- 
sented in writing, technicalities playing small part, and decisions 
reached with more speed than he is accustomed to witness at home. 
More intriguing, however, would be the procedure followed in 
criminal cases. * To begin with, he would learn that, whereas the 
criminal procedure of his own country and of England, sometimes 
termed “accusatorial,” lays particular emphasis on protecting the 
accused against a possible miscarriage of justice, that of France, de- 
scribed as “inquisitorial,” stresses rather the safeguarding of the 
rights of society.' The two objectives are, of course, not incom- 
patible; nevertheless, the way in which a trial is carried on is to no 
small extent determined by whether the^ne or the other is chiefly 
emphasized. The observer would find, secondly, that there is_no 
grand jury system in France,^ and that if an indictment is brought 
against a person, it will be prepared by prosecuting officers at- 
tached to a court of appeals and unanimously approved by a 
chavibre d' accusation^ or section of not fewer than five judges of 
that court, after preliminary inquiry, with often something ap- 
proaching “third degree” methods, by an examining magistrate 
known as a jtige divstructionrj¥ic. would discover, in the next place, 
that when the trial starts, in an assize court, the defendant is not put 
under oath, and that the prosecution docs not begin by outlining 
what it proposes to prove, but instead the president of the court 
opens proceedings with an interrogatoire, himself questioning the 


in W. Loubat, “Lcs idccs dc iVI. £milc Faguct sur la justice moderne,” Rev. Polit. 
et Pari., May, 1912, and in comment by J. W. Gamer in Avicr. Polit. Sci. Rev., 
May, 1915, p. 400. Cf. J. W. Garner, “The French Judiciary,” Yale Law Jour., 
Mar., 1917-, J. Perroud, “The Organization of the Courts and the Judicial Bench in 
France,” Jour. Coinpar. Legis. arid Intemat. Law, Feb., 1929; P. Crabites, “The 
French Civil Bench from Within,” Avier. Bar. Assoc. Jour., Nov., 1928; D. C. Woods, 
“The Efficiency of French Justice,” ibid.. Mar., 1929; A'l. Ploscowc, “The Career of 
Judges and Prosecutors in Continental Countries,” Yale Law Jour., Dec., 1934; and 
F. Dealt and iM. Rheinstein, “Machinery of Law Administration in France and Ger- 
many,” Pa. Law Rev., May, 1936. On the French legal profession — divided, like the 
English, into avocats, or barristers, and avoiies, or solicitors — see P. Crabites, “The 
French Bar from Within,” Avier. Bar Assoc. Jour., July, 1928, reprinted in W. E. 
Rappard et a!.. Source Book, Pt. II, 1 20-127. 

It will be recalled that England’s grand jury system has been abolished also. See 
p. 338, note I, above. 

That this inquiry, though thorough, is not the star-chamber ordeal sometimes 
pictured is indicated by the fact that in a recent year 470 out of 1,025 cases investi- 
gated were dismissed by the judges of instruction and 17 more by the chambre 
d’accusation. 
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accused with a view to bringing out the significant facts, and often 
engaging in a heated colloquy with that person, while his colleagues 
on the bench, the prosecutor, counsel for the defense, and witnesses 
look on with such equanimity as they can muster. ‘'He would, in- 
deed, behold the pr esiding jud ge taking a vigorous hand at all stages 
of th ^ trial, examining and cross-examining witnesses, the prosecutor 
fo llowing wi^such questions as he may want to ask, but with the 
counsello r defense enti tled to ask none except through the ihter- 
meffiary^. the presiding judge. “^Also, he would observe the latter 
di gnitary (after the prosecutor and counsel for defense have had 
opportunity, to address the court), not “charging the jury” or sum- 
mingjip^the case, but merely submitting to the jurors a list of ques- 
tions to be answered by “yes” or “no,” including always the query 
of whether, in the event that they find the accused guilty, there have 
in their opinion been extenuating circumstances.^'^ Next, the 
onlooker would note that after the jurors have retired they fre- 
quen tly call th e presiding judge to the jury room in order to ask him 
what penalty he and his associates will be likely to inflict in case 
the jury..finds this way or that — a proceeding quite out of line with 
Anglo-American usage, under w^hich jurors are expected to deter- 
mine guilt or innocence with only a general knowledge of the pen- 
alties M^hich different degrees of guilt entail. 'A.nd finally, it could 
not fail to be obser\'’ed — doubtless with disapprobation — that the 
accu sed may be required to give evidence against himself, that a 
witness will not be excused from answering a question on the ground 
that to do so would incriminate him, and that witnesses are allowed 
to go as far as they like in offering as evidence testimony that is pal- 
pably the merest hearsay, suspicion, or opinion. It does not follow 
that justice is harder to get in France than in England or America; 
and the procedure described has some definite advantages, particu- 
larly those of discouraging pettifogging practices of counsel, pre- 
venting jmng juries, and diminishing, . decisions turning, .on rnere 
techn icali ties. Any intelligent person, however, can find defects in\ 
the system, and, taken as a whole, it could never be made to com- (. 
mend itself to people brought up on Anglo-American traditions.^ i 

^ This is a vital matter. For example, a verdict of guilty of first-degree murder 
having been rendered, a court will fix the penalty at death if there have been no 
extenuating circumstances, but otherwise at hard labor for life or a period of years. 

‘ On the methods and characteristics of French criminal justice, see E. M. Sait, 
Government and Politics of Prance, 413-426; J. W. Garner, “Criminal Procedure in 
France,” Yale Law four., Feb., 1916; A. C. Wright, “French Criminal Procedure,” 
Law Qnar. Rev., July, 1928, and Jan., 1929; and, for vivid comparisons, Avier. Law 
Review, Jan.-Feb., Mar .-Apr., May-June, Sept.-Oct., 1913. The monumental work 
on the subject is A. Esmein, Histoire de la procedure criminelle en France et speckle- 
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ADMINISTRATIVE 
LAW AND ADMINIS 
TRATIVE COURTS 


When describing judicial organization and 
methods in Great Britain,^ we found it neces- 
sary to deal only with a single system, or set, of 
regular judicial courts. In Fra nce , Belgium , 
and other Continental countries, howcver,'1:he court system. of jhis 
character is paralleled (on the civil side, although not the criminal) 
by a scheme of administrative courts, distinct in form and personnel 
and applying a different body of law; and in concluding our survey 
of the French judicial establishment something must be said about 
these courts and the law that they enforce. 

The situation with which we are concerned 
THE PROBLEM OF anges mainly out of the thorny but inescapable 
OFFICIAL LiABiLiTv . problem of Icgal relationships between a, gov- 
ernment and its agents on the one hand and the people on the other 
— the problem that presents itself when, for example, a policeman or 
other person acting for the government quarantines a citizen’s house 
and keeps him from his business, confiscates the issues of a news- 
paper alleged to be seditious, or runs down and injures an innocent 
bystander while in pursuit of an offender, and the citizen claims 
redress. In Great Britain and other English-speaking countries, a 
time-honored principle has it that the king (nowadays the state) 
can do no wrong. The purport of this-is-thaLthe 
state cannot be sued, unless, and only in so. far 
as, it by statute expressly submits itself to such 
a proceeding. A right of suit is sometimes granted, bu^ not o ften 
in cases involving merely alleged. injury inflicted by public officials 
upon private individuals or corporations. This does not mean that 
such persons are obliged meekly to submit to any injury done them, 
but only that they must look for reparation elsewhere than to the 
state — in other words, to the officials personally. In Britain or 
America, therefore, a person having a grievance or claim of a jus- 
ticiable nature arising out of the official actions of a health officer, 
a policeman, or a tax-collector goes into court Math a suit against 
such officer, and, if he wins, collects Mdiatever damages are awarded, 
not from the state, but from the officer himself — if he can." The 


l . Mmo CAN BE 
SUED? 


vient de la procedttre mquhitohe depuis le xiti’ siccle jusqu' a nos jours (Pciris, i88i), 
of which large portions arc translated by J. Simpson under the title of History of 
Continental Criminal Procedztre, with Special Reference to France (Boston, ipi])- 
The relation of the police to justice is covered in R. B. Fosdick, European Police 
Systems (New York, 1915). The subject of judicial review, having been treated in 
^ an earlier chapter, is not taken up here. Sec p. 434 above. 

^ Chap, xix above. 

' The officer will not be held liable if he can show that the act on which the suit 
is based fell within the range of his proper discretion under e.xisting law. 
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proc eeding ij e^entially as it would be if the defendant were another 
private individual and not a public officer at all. In France, it is 
othefwisE~Therei the state freely admits its responsibility for what- 
ever is done by its agents in their public capacity; the plaintiff brings 
his action, not a gainst th e official personally, but against the state; 
ancfiFhe'wm^Tis damages are recoverable from the public treasury, 
tvhi ch of course gives him the comforting assurance that they will 
b e paid . 

This is one major difference between Anglo- 
American and Continental methods of handling 
the problem. But there is a second, namely, as to 
the courts in Avhich such cases are heard and decided. In Great Britain 
and America, the plaintiff will proceed against the offending official 
in .tHe^dinary tribunals, precisely as if the suit were against another 
private party. It is a matter of principle, and a source of pride, that 
pu blic officers have no immunity from the jurisdiction of the regu- 
l ar cou rts. In France, on the other hand, a citizen with a case of the 
sort wi ll carry T^ not to a court of first instance or other ordinary 
courtffescribed above, but to one of the several administrative courts 
m ainfainF d exclusively for such business. Although liable, as anyone j 
else, to be brought into the ordinary courts on matters not connected/ 
with their public functions, officers are, in all matters so connected, ' 
e ntirely exempt fr om the jurisdiction of these courts. It is deemed 
mo re compatible w ithhhe interests of public administration, while 
in the long run no less just to the citizen, that they — or rather the 
state which they serve — shall be subject to suit only in courts of a 
special character associated with the administrative rather than the 
judicial branch of the government.^ The system was instituted in 
17 90 p^ aril.y.to protect the administrative authorities against the 
ordinary-caurts, whose judges, though thenceforth to be elected 
r'^^^^^heles^ prove unsympathetic toward the 
newr.eforms. Starting, however, with this intentional slant in favor ’ 
of the government, th e administ rative courts long since reached the 
point where the y„couIdTe..regarded — as they certainly are today — as 
impa jtial and eff ectiye^prptectors of the citizen against arbitrary and 
illegal.ad minist ratiye.actions.^ 


^ The idea is traceable in no small degree to the Roman-law influence which per- 
meates the country. 

“ From the time of Napoleon, this end was progressively attained by confining 
judicial functions to the “consultative” administration {i.e., the Council of State 
and the former prefectoral councils, described below), as distinguished from the 
“active” administration, e.g., prefects and mayors, and the “deliberative” administra- 
tion, e.g., departmental and communal councils. 
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LAW 


THE ADMINISTRA- 
TIVE courts: 


Wherever disputes growing out of the relations 
of public officials with private citizens have to 
be adjusted — and this means everywhere — there 
arises a body of rules according to which the liabilities of officials, 
the rights of citizens, and the procedures for establishing such lia- 
bilities and rights are determined — ^in other words, a system of 
administrative law. In English-speaking countries, such law is less 
differentiated from the ofdmary law, because both are applied by 
the same courts, on more or less similar lines. It exists, however; and 
in France, where separate courts develop and apply it, it forms a 
vast and wholly distinct body of law. Unlike the ordinary law in 
that country, it is, indeed, in the main not enacted or codified law, 
but case law, built up by long lines of court decisions, precisely as 
was the common law of England, and, like most divisions of that 
law, ascertainable only by study of the decisions themselves. Being 
of this nature, it is also more flexible than the ordinary law of the 
statutes and codes. 

For a little time after the separation of adminis- 
trative jurisdiction from the ordinary judicial 
jurisdiction, the settlement of controversies 
growing out of administration was left to persons actiyely^gag;ed 
in administrative work. In 1799, however, special administrative 
tribunals — called “councils,” but none the less truly courts — \yere 
created for the purpose; and the arrangement survivesjnjts. essen- 
tials to this day. The tribimds_are_oft\v_o^grades — regional (supersed- 
ing former prefectoral) councils at theJ>ottom, and a Conseil d’ Btat, 
or Ccmncilof State, at the top. Until 1 926. there 
was a prefectoral council in each ofjtheTour- 
score departments, composed of the prefect of 
the department as ex officio chairman and two other^ menibers ap- 
pointed (as was the prefect) by the Minister of the Interior from 
among persons who held, or had held, public administrative_posi- 
tions.^ The prefect himself was usually too busy with other things 
to be able to devote much time to the work of the court; but since 
those who heard the cases and made the decisions were also identified 
with the administrative services, the tribunal was, to all intents and 
purposes, merely an arm or branch of the administration within Jts. 
particular jurisdiction. The number of cases handled throughout 
the country in a year frequently mounted as high as 100,000. A 
very large proportion, however, involved nothing more serious than 

^ In so far as the administrative courts are under the direction of any executive 
department at Paris, it is the Ministry of the Interior, not the Ministry of Justice, 
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appeals of thrifty taxpayers against their assessments, while most 
weightier disputes — including all turning on the validity of a decree 
or ordinance — were taken at once to the Council of State at Paris. 
Partly on this account, and partly because the poorly paid members ) 
of the councils (apart from the prefects) were commonly of a rather 1 
low order of ability, there had long been demand for a reform of ; 
the system, and even for abolition of the councils altogether; and ' 
as part of a comprehensive administrative and judicial reorganization 
dating from 1926, and mentioned above as affecting the courts of 
first instance, the ^departmental councils of prefecture were sup- 
pla nted by a n e\tLset of 22 interdepartmental, or regional, councils, 
eac h co nsisting.of a president and four councillors appointed by the 
jM inister of th ejnterior, and each serving a group of from two to 
seven departments. At the same time, functions of a non-judicial 
nature were transferred elsewhere, leaving the new councils free to 
devote themselves exclusively to judicial work, with, as a rule, 
ap peal from their decisions to the superior administrative court, the 

Council of S tate at Paris. 

This Council of State is an able, industrious. 


2. COUNCIL OF 
STATE 


powerful, and generally impressive body. Some 
of its varied functions do not concern us here. 


but among them are those of advising rninisters on matters which 
they plan to deal with in orders or decrees ^ and of serving as the 
hig hesnrdmimstra tiye .court, just as the Court of Cassation serves 
as the court of last resort in ail ordinary cases, civil and criminal. 
One _branch. or s ection, composed of 39 conseillers en service ordi- 
naire (appointed by the president of the Republic on advice of the 
council of ministers, and invariably jurists of exceptional attain- 
ment) devotes the whole of its time to this latter phase of the Coun- 
cil’ s work, h earing the thousands of appeals that come up every year 
from the regional councils, hearing also the large number of cases 
that come to it as a court of first instance, annulling decrees (even of 
the president of the Republic) as bein g vires, irregular in form, 
or flo^ng frorn a misuse of power," and generally safeguarding the 
rights^an^liberties of the people. A ccess to the court is easy and 
inexpensive; all that anyone having a grievance perchance, dis- 
satisfactioiTwith a judgment rendered by a regional council has 


' Statutes sometimes require that consultation of this kind take place, though 
leaving tlie ministers free to act on or reject the advice received. 

= The power of annulment does not extend to actes de goiivemement, t.e., polit- 
ical, as distinguished from administrative, decrees. The former, howev^er, are not 
numerous. When a decree is annulled, any person who considers that he has sutierea 
injury under it is free to bring an action for damages. 
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to do in order to get attention is to present a_ petition, st ating his ca se, 
on a stamped form; even the small fee that he pays is returh ed to 
him if a decision is given in his favor. As might be surmised, the 
docket tends to become congested, and complaints of delay are 
sometimes heard. Relief will probably be found, however, through 
improvement of the court’s facilities (the number of members was 
increased as recently as 1930), rather than through limiting the kinds 
of cases that can be brought to it.^ 

The theoretical objections that can be raised 
JUSTIFICATION OF against this remarkable system of administrative 
THE SYSTEM jurisprudence are obvious; some of them have 

already been mentioned." With the administrative branch of the 
government sole judge of its own actions, the way would seem open 
for any amount of government control over the decisions rendered, 
for virtual irresponsibility of officials, and for encroachment in this 
direction and that upon popular rights and liberties. The rejoinder 
that can be, and is, made, not only by French apologists but by 
informed foreign observers, is simply that, in point of fac t, these 
potential results do not materialize. There is criticism of the regional, 
as there formerly was of the prefectoral, councils; indeed, there are 
those who seek to cast doubt on the entire present arrangement by 
suggesting that, after all, the dritinction between co ntentions ad piiii- ' 
istratives and contentions chiles is a subtlety and that no harm would 
come from sending administrative cases to the ordinary courts on 
the Anglo-American plan.® Perhaps, however, the worst that can 
be said is, as an eminent French political scientist has remarked, that 
the systern, although unjustifiable in principle, has been.l‘.a_valuable 
instrument of legal progress.” Certainly it protects, pubiic_officials 
against vexatious and absurd obstacles such as are oftentinterposed 
by English and American courts on grounds of mere technicality; 
in particular, by substituting state for personal liability, it gives 
them greater assurance and independence ifi making decisions.and . 

^ With one set of courts functioning for ordinary cases and another for adminis- 
trative cases, and with the court of last resort in each domain entirely independent 
of that in the other, it becomes necessary to have some agency for settling disputes 
concerning jurisdiction. This need was met in 1872 by creating a Tribunal des Con- 
■flits, or Court of Conflicts, which nowadays consists of the Alinister of Justice as ex 
offlcio president, three judges of .the Court of Cassation, three members of the 
Council of State, and two other persons chosen by the foregoing seven. As a matter 
of fact, however, there are usually not more than half a dozen disputes a year to be' 
decided. See J. Theis, “Le Tribunal des Conflits,” Rev. dn Droit Pub. et de la Sci. 
Polit., July-Sept., 1932. 

/ "See pp. 331-332 above. 

“ A Senate committee went on record to this effect in 1921. 

* J. Barthelemy, The Government of France, 178. 
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enforcing la\v. Certainly, too, it in no wise jeopardizes popular 
rig hts and l iberties. Upwards of a generation ago, one of the most 
eminent of French jurists affirmed that the great body of case law 
worked out by the Council of State affords the individual “almost 
perfect protection against arbitrary administrative action”; ^ and 
more recently a competent American authority has asserted, “with- 
out fear of contradiction,” that in no other country of the world 
are the rights of private individuals so well protected against admin- 
istrative abuses and the people so sure of receiving reparation for * 
injuries sustained from such abuses.” This happy state of affairs is 
the more sig nific ant, considering that France is a country of highly 
centraliz^ admin istration, with multitudes of national officers and 
functi ohaFies who . jn the absence of some positive and effective re- 
straint, would inevitably tend to invade and override the liberties of 
the private citizen. The uninitiated might not expect it, but in point 
of fact precisely such restraint is supplied by the system of adminis- 
trative law'^ and administrative courts, more particularly the Council 
of State, to which all Frenchmen look with high approval as their 
Argus-eyed defender against official arbitrariness and oppression. 
Critics in England and America have in later years grown more 
sympatltetic toward the French system, as they have come to under- 
standJt_beHer;. and in both countries definite tendencies can be 
observed, not only toward fuller appreciation of the administrative 
law which they have themselves developed, but even toward the 
use , in c ertain expanding fields, of agencies having all the essential 
charactensBcs-of-administrative courts.® 

^ L. Duguit, “The French Administrative Courts,” Folk. Sci. Qimr., Sept., 1914, 
P- 393 * 

‘ J. W. Garner, “French Administrative Law,” Yale Law Jour., Apr., 1924, p. 599. 
The advantages of the French system were first clearly expounded for Americans 
by F. J. Goodnow, in his Coviparative Administrative Law (New York, 1893). 

“ Good brief discussions of French administrative law and courts will be found in 
W. B. Munro, The Govennnents of Europe (3rd ed.), Chap, xxx; E. M. Sait, The 
Government and Politics of France, Chap, xi; and F. J. Port, Administrative Law, 
Chap. vii. Leading French works on the subject include H. Berchelemy, Traite 
elementaire de droit adtninistratif (12th ed., Paris, 1930); M. Hauriou, Freds de 
droit administratif et de droit public (nth ed., Paris, 1927); and G. jeze. Ley prin- 
cipes generatix de droit administratif, 3 vols. (Paris, 1925-30). Among informing 
articles arc those b)' J. W. Garner cited above, and also his “Anglo-American and 
Continental European Administrative Law,” New York Univ. Law Quar. Rev., 
Dec., 1929; L. Duguit, “Tlie French Administrative Courts,” Polk. Sci. Quar., Sept., 
1914; and H. Berthelemy, “The Conseil d’Ltat in France,” Jour. Compar. Legis. and 
Internat. Law, Feb., 1930, reprinted in part in W. E. Rappard et al., Source Book, 
Pc. II, 127-131. L. Duguit, Law in the Modem State, trans. by F. and H. Laski (New 
York', 1919), is also a work of prime importance. Cf. S. Reisenfeld, “The French 
System of Administrative Justice; A Model for American Law,” Boston Univ. Law 
Rev., Jan., 1938. 
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Local Government and Administration 


WORLD-WIDE 

SIGNIFICANCE 


I F FRENCH concepts of law and habits of judicial procedure 
have exerted telling influence in other lands, French forms and 
usages of local government have left their mark no less widely and 
indelibly. It is customary to think of English political institutions 
as having been most widely studied and copied throughout the 
world; and so they have been with respect to parliaments, cabinets, 
budgets, civil services, and other aspects of government on the 
national level,'' Oh the local level, however, and in, the_tie=up. be- 
tween the national and the local, influence of com parable exte nt and 
significance has been mainly French. Taking over and reorienting 

new local institutions and procedures intro- 
duced during the Revolution, the first Napoleon 
imposed the resulting scheme upon_Belgium, 
western Germany, Switzerland, Italy, Spain, and Portugal, where 
in most of its essentials it survives today, except as modified in Ger- 
many and Italy at the hands of Nazis and Fascists. In later times, it 
found its way into the Netherlands, Poland, Czechoslovakia, Yugo- 
slavia, and Greece, and with various modifications into the Near 
East, Japan, Siam, and Latin America./ Wherever the prefect (or 
some similar national agent) dominates the local scehe"— wherever, 
indeed, the major feature of local government is a high degree of 
coordination and control from the national capital — one is justified 
in suspecting that French influence has been at work; though, of 
course, one should not ascribe to such influence the fascist_ extremes 
of centralization witnessed today in Germany and Italy . 

One thing that the student of political science 
soon observes is that gov^ernments are more 
stable at the bottom than at thE top. England 
in the seventeenth century executed’ her lah^abolished monarchy, 
suppressed the House of Lords, proclaimed a republic, and after- 
\yards swung back to monarchy and a second chamber, with prac- 
tically no disturbance of government in the counties, boroughs, and 
parishes. America passed from colonial status to independence, and 
from the Articles of Confederation to the constitution of 1789, 
with little perceptible effect upon town meetings and county courts. 
This does not mean, to be sure, that local government never Ranges: 
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once in a long while — as, for example, in Russia in 1 91 7 — ^revolution 
iMches dowrrto~,~and transforms, the institutions of village and of 
ruraTc ommu nitY; and even the orderly processes of industrializa- 
tion, urbanization, and, other social change reflect themselves in 
gradual readjustments of local areas, authorities, and functions/By 
and large, however, national governments are more artificial and 
external, less articulated with the age-old customs and daily habits 
of the people, than are local governments, and therefore more likely 
to go down before the winds of political controversy and passion. 
Even the history of France illustrates the point; because, notwith- 
standing that the Revolutipn of 1789 swept away most of _the in- 
herited institutions of local government along with those of national 
government, the system that took their place, once worked out by 
the revolutionary assemblies and Napoleon, survived the long series 
of coups d’etat and revolutions of the nineteenth century with only 
minor alterations, chiefly in the direction of somewhat increased 
democracy — and this notwithstanding that local and national in- 
stitutions in that country have at all stages been tied so closely to- 
gether that it merely invites error to contemplate one in isolation 
from the other. 

The political history of France in the Middle 
LOCAL GOVERNMENT ^ earlier modern times was largely a 

BEFORE THE REVO- s^ory of the gradual breaking down of feudal- 
LUTION OF 1789 accompanied by the absorption of the great 

fiefs into the royal domain — in other words, the supplanting of 
nominal by actual royal power throughout the length and breadth 
of the country. Monarchy becarne absolute and remained so until 
1789, and administr^ion took on the. highly centralized aspect 
which, with brief interrup tion_ during the great Revolution, it has 
reSned t p_ this day.'^A^t one time , the_principal area of regional 
go vernment wa sjthe province, and as late as 1789 there .were still 
prwinces with elective assemblies which levied taxes and had some 
control over expenditures.'^In the sixteenth century, however, the 
p rovincF was re plac ed for both administrative and judicial purposes 
by a somewhat smaller unit known as the generalite' and thereafter 
the older area lost most of its vigor and importance. Of 
there were, in 1789, 35, each in charge of a royal official known as 
the intendant, who, with his assistants, managed in the king’s name 
all niatters of,^ justice, police, fin ance , and general administration. 
Within the geneyalites were varying numbers of smaller govern- 
mental areas known as commun es, some 40,000 in all, ranging..from 
villages with a few dozen ml^kants toJhT^lafgest m and cities. 
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In earlier centuries, most of these had been free to,eIect.jthejr mvn 
officers and otherwise manage their purely local affairs. By lySg, 
however, such rights had commonly been lost, and ak hough un i- 
formity of arrangements was totally lacking, self-gover nment h ad 
almost everywhere become a fiction. If the taxpayers continued to 
meet in primary assembly as of old, it was as a rule only to be told,\ 
by the intendant what they were expected to do.^ 

The National Assembly of 1789 turned its at- 
tention to this situation promptly and in no 
faltering spirit.'Tirst of all, it dre w a. new loca l- 
government map. After some wavering, the communes, as being 
historic and natural local units, were allowed to stand, with merely 
a certain amount of rearrangement. But the provinces and gener- 
alites were swept away, and the country was freshly dmded into 
83 approximately equal areas known as departments, each cut into 
arrondjssewents^ or districts (534 in all), which in turn were sub- 
divided into a total of 6,840 cantons. The ascending scale of local- 
government units thus became (as it is today) ( commun e, canton , 
arrondissement^ department — all arranged in perfect symmetry and, 
in the case of all except the commune, with deliberate intent to 
preserve no connection with the past^ The new set of administrative 
counties created in Great Britain in 1888 largely followed the lines 
of the old historic counties.^ But the Frenc h departments a nd their 
principal subdivisions broke completely with history and tradition; 
v^even the names given them were drawn from rivers, mou ntains, 
jOr other politically colorless derivations. *^From this, furthermore, 
the early revolutionary assemblies went on to install wholly 
novel arrangements for the management of local affairs. First, they 
transferred practically all powers (subject to certain financial limi- 
tations) from agents of the central government to tHeTdcar~uni ts 
themselves, carrying the country almost overnight from_an. ex- 
tremely centralized to an equally. dece'htralized system. Then they 
gave vent to their ardently democratic impulses by providingj de- 
partments, arrondissements, and communes with governing_coun.cils 
and okheFauthorities elected by manhood, suffrage. Never, unless 
in Soviet Russia (and there on quite different lines), was an en- 
trenched system of local government so quickly and completely 
uprooted in favor of one of different aspect.^ 7 


^ For a fuller account of local government before the Revolution, see Cambridge 
Modern History, VIII, 37-46. 

“ See p. 351 above. 

° For lists of the original departments and arrondissements, and of these divisions 
as modified in later days, see R. Le Conte, “Les divisions territoriales de la France 
avant et depuis 17891” ^ev. du Droit Pzib. et de la Sci. Polit., July-Sept., 1926. 
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'^Ev^ts.soon showed that the reformers had trav- 
THE NAPOLEONIC too fast and too far. Habituated to pater- 

REACTioN nahsm and_ centralization, the .people proved 

uneq[ual to the responsibilities so unexpectedly thrust upon .them. 
'^busM*of many kinds arose — iwegularities in the election of local 
c ouncil s, ill-a dvised _and.tmiust taxation, extrayagMce .and .corrup- 
ti on in official circles, inefficiency in police and other administration. 
Even without the impetus supplied by foreign wars, obviously 
requiring unity and krong government throughout the country, 
there would have been a reaction.'^Upon the reestablishment of 
some semblance of public order after the fall of Robespierre in..i.794, 
supendsion from Paris was revived through the agency of “rev.olu- 
tio nary comm ittees” set up to watch over the locally elected coun- 
cils and officials; and in ^79/ control was further tightened up in the 
hands of the National Directory. GThen came Napoleon. From his 
point of view, orderly administration was more important than 
local autonomy; and from first to last his policy looked to the revival 
of so methin g like the old Bourbon centralization of government, 
even t houg h o'n more enlightened lines and with incomparably better 
results. 'To be sure, the new sets of local-government areas devised 
By ' the revolutionary leaders were allowed to stand (t he c anton" 
becoming a judicial district), and with them the councils with -which 
tho^e areaslia'd'been endowed.^ All council members were, however, 
in future to be named by the government at Paris, acting directly or 
throupTitsTdcal representatives; likewise all mayors of communes, 
subprefects of arrondisseinents, and prefects of departments, vdth 
theirassistaritsr'Pop'ular election, in short, was completel)^ discarded, 
iust... as it had been in the case of the judiciary. Mention of pre- 
fects brings to view Napoleon’s own principal contribution to the 
mechanism— an official who became, in each department, the fullest 
embodiment of central authority, an agent whose orders and instruc- 
tions thenceforth confronted the local councils and officials at every 


turn.^ lOf decentralization and democracy in local government, the 
First Consul and later Emperor left hardly a trace. 

'^As was remarked above, the tenacity of local 
institutions finds one of its best illustrations in 
the persistence of jhe Napoleonic .system under 
kingship, "empire, and republic alike to our own 
day. There have, of course, been changes, in- 
cluding some of considerable significance as recently as 1926. 
Nevertheless, if the Corsican were to walk the earth again, he would 

' The name is Roman (prefectm urbi), and its use illustryes the significant paral- 
lel which existed between the Napoleonic and Roman administrative systems. 

“ See p. 590 below. 
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find no difficulty in recognizing his handiwork' One will not be 
surprised to learn that the principal modifications date from two 
periods of liberalism in the country’s political history — £he Orleanist 
monarchy and Second Republic, and the Third Republic.'Tn the 
first of these, the councils of the departments, arrondisse ment s, and 
communes once more became elective, as a natural consequence of 
the revolution of 1830, reenforced by interest in popular govern- 
ment stirred by de Tocqueville’s studies of American democracy^ 
^'The local suffrage, too, although at first restricted, was placed on a 
manhood basis under the Second Republic. Under the Second Em- 
pire (1852-70), such slight steps as had been takeffirnffliUdirection 
of decentralization were retraced, ^d popul^ ekc tion, a lthough 
maintained in form, became a farce. With the country once more 
a republic after 1 870, and moving steadily in the direction of democ- 
racy in its national government, the way was again open for change. 
There was, however, no disposition to sweep away the great imperial 
legacy. Like the law codes and the pyramided ■cduf'ts,~itTiad woven 
itself into the frame and texture of the national life.'^In response to 
growing demand for larger freedom for the commjanes (after all, 
the only local-government areas having deeply rooted traditions and 
an abiding sense of common local interest), a law of 1882 gave their 
councils the right to elect mayors and, ATassistah'tsT ; 'a nHT^ 
years afterwards a monumental Loi sur ^Organisation Municipale 
became the code upon which, with relatively slight modifications, 
the government of villages, towns, and cities has been conducted to 
this day. Other measures from time to time, notably in 1902 and 
1926, cautiously increased_ the powers of departments~' and~lnore 
particularly of communes, the latter gaining a good deal .of additional 
leeway in the once severely restricted domains .of finance and public 
utilities.- On the other hand, the fiscal difficulties into which numer- 
ous local areas fell in theperiod of post-World W ar economic crisis, 
compelled such areas to turn to the state for lavish grant s-in-aid, 
leading, as might have been expected, to a sharp reviva l of centra l 
control over local, especially municpal, affairs.® '/The popul ar bas is 
of government locally has been widened no farther since_i882 (for 

^ De Tocqueville’s Democracy in America, based on observations made in the 
United States in 1831, was published at Paris in 1835. 

“ Broader powers in respect to public ownership and operation of utilities, plainly 
intended to be conferred on communes in 1926, were, however, largely nullified by 
a ruling of the Council of State that the new legislation had the effect only of fixing 
the conditions under which powers previously possessed should be exercised. 

® W. R. Sharp, “The Changing State-Local Financial Picture in France,” Nat. 
Mimic. Rev., Sept., 1936; and cf. the same author’s discussion in W. Anderson (ed.), 
Local Government in Europe, pp. 187-195. 
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example, despite growing demand, especially in the cities, women 
have not-been-enf-r-anchised) ; and the country still presents the spec- 
tacle of a nation steadfastly democratic in spirit and definitely so 
in its arrangements for national government, yet giving less scope to 
local autonomy than does any other state of Western Europe in 
which political institutions of a popular nature survive. Certainly, 
as compared with the English, the French are still, in their local 
affairs, a governed, rather than a self-governing, people. 

From this general fact flow two or three im- 
portant corollaries. The first is the high degree 
of integration of French government consid- 
er ed as a whole . Local government is nowhere a thing entirely 
apart: national government (or state government in such countries 
as Canada, Switzerland, and the United States) impinges upon and 
more or less envelops it; in Fascist Italy and Nazi Germany, it is 
so woven into the totalitarian fabric as to have 

1. INTEGRATION Separate existence at all.^(Even in the case of 

France, as observed above, it is almost misleading to talk about local 
government. Not only are there no constitutionally separate spheres 
of governmental authority; there is really only 07 je government, 
functioning equally through ministers and Parliament at Paris and 
prefects and councils throughout the country at large. Local areas'', 
have only such governing organs, local bodies only such powers, as ) 
are given them by national law. All of the threads are gathered ulti--^ 
mately in the hands of the central government at Paris. More than 
this, the enme^mechanism of departments, arrondissements, and com- 
munes heads up in a single ministry at the capital, t.e., Interior 
markedly in contrast with the situation in Great Britain, where, as 
we have seen, not only is central control less penetrating, but that 
which exists is exercised, in different fields, by upwards of a dozen 
separate establishments in AVhitehall." ) 

A second inevitable corollary is the rigid 

2. UNIFORMITY uniformity of local-government arrangernents 
throughout the length arid bFeadtlf of the country. Wherever one 
goePToT^^bfinafidy or Brittany, to Auvergne or Languedoc — one 
finds the same elective councils, the same .prefects .and -mayors, the 
same school systems and police, the same laws and . taxes. Some de- ; 
partments are agricultural and some industrial, some densely popu-; 
lated and some sparsely, some maritime and others inland; it does, 
not matter — all have governments exactly alike. Still more remark-i 
able, some 38,000 communes, differing sharply among themselves in 

" See pp. 783-789, 853-854 below. “ See p. 365 above. 
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population, economic interest, and social structure, have govern- 
ments of a pattern, with larger councils and more numerous cidjoints 
and other officials in case of the more populous ones, but with other- 
wise no noticeable distinction. 'CTo be sure, Franc e is better adapted 
to this sort of thing than are some other countriesTtHEprepondejt 
ance of agriculture makes for economic solidarity; the p opulation 
grows slowly and is exceptionally homogeneous racially and lin- 
guistically; and there is always the flair for symmetry and the yadi- 
tion of standardization imposed from Paris. But the dead level to 
which all forms of local government are reduced, and the total 
absence of experimentation with novelties like commission and 
manager plans, amazes the observer, particularly if from our own 
country. “Much is said in the United States,” remarks an American 
writer, “about the impossibility of providing, in a general charter 
law, for the satisfactory administration of all classes of cities. How 
then would the legislators of an American state regard a proposal to 
establish a uniform framework of administration applicable not only 
to all cities of whatsoever size, but to towns and villages as well? 
This is, nevertheless, what the French municipal code has done, and 
with no very evil results.” ^Uniformity. applies, mor eover, no t only 
to structural arrangements, but also to functions and pp\yers.'-^And 
at this point, results have been less happy. One of the princi paLde- 
fects of French local government today is, for example, the ident ical 
system of taxation imposed on great cities, industrial areas, and little 
rural communes. ’ 


3. DUAL FUNCTION 
OF LOCAL AREAS 
AND OFFICIALS 


Departments, arrondhsements, andj^ther local 
areas manifestly serve two purposes. On the one 
hand, they are units for the enforcement of 
laws, the administration ' of 'justice, an3”the_col- 
lection of taxes by the national government. In this role, they are 
like judicial districts or internal revenue districts in our owm coun- 
try. "^On the uther -hand, they are areas with governments of their 
own — with locally elected councils, officers to enforce~TdunciI 
ordinances, separate budgets, separate police establishmentsrs~choqls,_ 
health services, and what not. To be sure, these governments have 
only cautiously bestowed, and at most points decidedly r estricted, au- 
thority; and some of the officials who take a leading part in carrying 
them on, e.g., the prefects, are on the scene, partly, if not primarily, 
as agents commissioned and instructed from Paris. There is wmrk to 
be done, however, with which Paris concerns itself only now and 
then, or not at all; and while the outstanding fact is the blanketing 
* W. B. Munro, The Government of European Cities, pp. 14-15. 
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of the country with laws, regulations, decisions, instructions, and 
supervision from the banks of the Seine, it is not to be overlooked 
that a prefect, for example, is at the same time spokesman- and agent 
of the Ministry of the Interior and head of a government which is 
quite as truly a going concern as that of an English county or an 
American city. 

Of the four sets of local divisions which one 
AREAS OF LOCAL finds in France — c^artments, a rrondiss eme.nts., 
GOVERNMENT cantons, and cornmunes — only the first and last 

hav e^ genuine political Character .and .individuality. “^The arrondisse- 
ment is an area of_rqutine administration, and to some extent of 
justice; and sinc^92 7 it has again been the basic unit for representa- 
tionln the-Chamber of Deputies.^ The canton exists primarily -for 
judicial ai ^ ele ctoral purposes.'’' Departments and communes,. how- 
ever, are,_sornething more^than.mere geographical conveniences of 
the national government. To be sure, they have no inherent rights 
and powers^ no attributes and privileges which that government 
cannot take away; they can be enlarged or diminished by its fiat, or 
blotted out altogether.^ Nevertheless, they have “corporate per- 
sonality”; they can sue and be sued, own property, and make con- 
tractsTAnd they are 'areas in which ordinances are enacted, taxes 
levird; policies adopted— in short, areas in which government, in the 
fulllneah'ing of the term, is carried on. 

^Of departments, there have been from their 
THE DEPARTMENT beginning in 1790 four score and more, the 

number having been brought to the present figure, 90, in 1919 by 
the addition of three which were formed from the territory re- 
covered from Germany.^ In size,jhey ^ry from the department of 
the Seine, with 185 square miles, to that of Gironde, with 4,140, and 
in population from Hautes-Alpes with less than 100,000 to the Seine 
with some 5,000,000.^ Because it contains the national capital and') 
metropolis, the department of the Seine has a form of organization S 
peculiar to itself. All of the others, however, are of one pattern. 

/At the head of each department, is the prefect , 
THE PREFECT nominated by the. Minister of the Interior, and 

appointed by presidential decree; and in the person of this busy and 

^ See p. 502 above. r t- ,• u 

= It is not to be overlooked, however, that the same is true of English counties, 

boroughs, and districts. . 

“ The number includes the department of Corsica, but not three others organized 

in Algeria on similar lines. . 

^ The average area is about 2,000 square miles, and the average population about 

half a million. 
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powerful official the shadow of Napoleon still walks in every corner 
of the land. Appointed for no fixed term — since 1934, from subor- 
dinate career officials in the national civil service (usually sub- 
prefects or general secretaries of prefecture) — a prefect jnay^ad- 
vance from one to another of the three established grades, moving 
from this department to that, with generous increases of salary; or, 
falling out of favor with the authorities at Paris, he may be demoted, 
placed on an “unattached” list (which leaves him with no prefer- 
toral duties to perform, but with the consolation of continuing to 
draw a salary) , or removed altogether. There are few outright dis- 
missals. '^ut, the prime requirement of a prefect being that he shall 
serve the authorities at Paris loyally, tactfully, and effectively, and 
in a political as well as an administrative way, a Minister of the Inte- 
rior will rarely hesitate to dispense with any of the number who 
show too little spirit in carrying out the government’s will. 

^ A prefect must indeed be a man of parts; one 

HIS DUAL ROLE U r r UT £C • 1 • 'I 

Will search far for a public omcial on a similar 
level of whom more is expected. To him above all others it falls to 
play the d ual ro le of local agent of a_yigprous central government 
and ex ecutive head of a government of a li^al j^rea.'^Iirthe.fprin 
capacity, he appoints long lists of locally employed members of the 
national civil service — tax-collectors, school-teachers, postmasters 
and postal clerks, sanitary officers, and the like; supervises a bewil- 
dering variety of public services (some on a national, some on a local 
or departmental, basis), e.g., education, health, poor relief, main 
highways, police, social insurance, and censusTaking; transmits vo- 
luminous reports to the Minister of the Interior and to other author- 
ities at Paris concerned with particular services; publishe s an d en- 
forces the never-ending regulations (statutes, decrees, etc.) pouring 
forth from the capital; approves thejbudgets oTthe larggr .communes 
and keeps a watchful eye on communal affairs generally; and issues 
many regulatory edicts (known as arretes) on his own accou nt. 
M^ithin his jurisdiction, he is at the same time eye, ear, and mouth- 
piece of the central government.'^ Formerly, nearly all- of- his, work 
was done under detailed instructions from the capital. Of late, he , 
has been allowed a good deal more discretion; and significant de- 
centralizing decrees of 1926 listed numerous matters on which regu- 
lations were thenceforth to be made, not by decree from Paris, but 
by prefectoral arretes. Even yet, however, he must conform to , 
great numbers of nation-wide regulations, as well as to instructions 
issued in particular situations. In selecting civil servants, for example, 
he must comply with the terms of a general rule requiring competi- 
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tive examinations and guaranteeing security of tenure. 'ISut the' 
prefect is also the executive head of a partly autonomous divisional 
govefmnSft, precisely as is the governor of an American state or the 
ma)mr of a city. In this capacity, it falls to him to appoint employees, 
of the departm^ as distinguished from the nation, to prepare busi- 
ness for consideration by the elective department council, to carry 
out the council’s ordinances, to hear and adjust complaints, to 
supervise elections, and generally to represent the department and 
its people in their relations with neighboring departments and with 
the authorities at Paris, 

The prefect is often referred to as the pivot of 
DIFFICULTIES AND French administration. It is the nature of a pivot 
EMBARRASSMENTS su^cctcd to Strain from many directions, 

and such is the prefect’s lot.'^he office took form in a period when 
Napoleon’s word was law and all that was required was to enforce 
it. But when it was carried over into a republican regime, a different 
situation arose. From an Anglo-Saxon point of view, it should have 
disappeared altogether; no English-speaking country has anything 
like it.'^ut such was not the course of events in France; and nowa- 
days the prefect, essentially a little Napoleon in his department, 
finds himself functioning under a cross-fire of democratic motiva- 
tions and policies from which arise plenty of embarrassment and dif- 
ficulty. To him it falls as of yore, not only to dispense local offices 
(though under more restraint from civil service rules) and control 
local legislation, but to enforce unpopular regulations and administer 
burdensome taxes. In doing so, he can hardly fail to displease local 
groups and interests. In the old days, he need not wmrry over-mi^h; 
he had Napoleon — or some other autocrat — to back him up. In 
these times, however, he is not unlikely to find the department s 
senators and deputies, ever with their ears to the ground in their 
constituencies, dogging the steps of the Minister of the Interior at 
Paris in an effort to get him transferred or removed. Perhaps they 
will succeed. Yet no hope lies in catering too freely to opinions 
and interests in the department, for this would mean a charge of 
disloyalty ^ the central government, which would be equally fatal.. 
“Today,” writes an eminent French authority, “placed between 
universal suffrage, which really rules, and the central power, which 
wishes to govern, he [the prefect] is between the anvil and the harnj- 
mer. Since he is concerned in everything, he concentrates in his 
^wn person the perpetual conflict of authority and freedom. . .- 1 
He is at once the agent of the government, the tool of the party^ 
and the representative of the area which he administers. Yet he mu^t 
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remain impartial, foresee difficulties and disputes, and remove or 
mitigate them; conduct affairs easily and quickly, avoid giving of- 
fense, show the greatest discretion, prudence, and reserve, and yet 
be always cheerful, open, and a good fellow.” ^ Small wonder that 
-^a prefect spends most of his days walking a tight-rope of expediency! 
Small wonder, too, that he has to be not only an administrator but 
a politician! The ministers whom he serves are politicians, and by 
long tradition they look to him to use his patronage and influence 
in their behalf and in support of those who stand behind them in the 
Chamber. Deliberate employment of office-holders to promote 
partisan ends is in no wise peculiar to France; there is plenty of it 
in the United States. But the French prefect as a wire-pulling civil 


servant is hardly surpassed in any country west of the Balkans. 

Visiting the chief town of a department, one 
THE PREFECTORAL hardly fail to observe a well-kept building 

before which the tri-color is flying, and bearing 
in large letters the words HJjel dela Frejecture. Here will be found 


not only the official residence of the prefect, but the meeting-pkce 
of the general council and the offices' of a gen eral gecrg grVof_prg- 
fecture, a chef de cabinet (private secfetaty), and varying.njambers 
of chiefs in charge of administrative.bureaus or divisions. '''Under a 
parliamentary statute of 1920 laying down general rules for recruit- 
ing, paying, promoting, and disciplining prefectoral employees;'' 
every department throughout the country now enjoys the benefits 
of a personnel system based on competitive examination and security 
of tenure.'^ Prior to 1926 (as explained in the preceding chapter), a 
conspicuous feature of department machinery was a conseil de 
prefecture, or prefectoral council, consisting of the prefect and two\ 
other appointed persons — a body which, in addition to auditing 
accounts and performing other consultative and administrative 
functions, served as the administrative court of first instance. In 


the year mentioned, however, th6se councils were abolished, their 
functions as administrative tribunals being transferred to a new set 
of interdepartmental or regional councils, and their responsibilities! 
of a non-judicial nature redistributed. Various kinds of arretes, for 


example, which formerly could be issued only by the prefect in 
conjunction with the council now emanate from the prefect alone, 
with or without express authorization from Paris. 


THE GENERAL 
COUNCIL 


Completing the mechanism of department gov- 
ernrnent is the conseil generate, or ge neral cou n- 
cil,, consisting of unpaid members elected by 


^ G. Hanotaux, Venergie jrangaise (Paris, 1902), 81. 
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manhood^ suffrage ^ for terms of six years, one- half retiring tri-j 
e nnially . Each cant on ..is .entitled to one councillor,” and. since-the 
number of canto ns in the departments is far from unifem, councils 
vary from 1 7 to as high as 67 members, often inclu din g on e or more 
persons~ A;tdio are als o. senators, or deputies." '^wo regular council 
meetii ^~are held ea ch year — a spring meeting, usually lasting less 
than two weeks , and a summer meeting, for consideration^ of the 
budge t and a pportionment of direct taxes among the arrondtsse- 
ments, sonietimes lasting longer.^ Special meetings may be, called 
by thejg^ect; and between sessions a committee o£fr_orn_four to 
seven_niernbers_^ meets at least once a month ahli "transacts certain 
kinds of. business in the councils name. As is true also of communal ) 
councillors, members are not salaried, but usually vote themselves ) 
allowances sufficient to reimburse them for any expenses incurred. J 

From what has been said about the prefectoral organization in 
the department, it will readily be deduced that the gener^cjDuncil 
has no si^a^PTPwer or importance as attaches to a county council 
in England, "^t is, to be sure, in a sense a departmental legislature; 
in the net effect of the decrees of 1926 was to give it somewhat 
more of this character than before.'^It examines the accounts of the 
pr efec t, adopts the annual budget, apportions taxes among the arron- 
dis sements, provides for the maintenance of public buildings and 
highways, and adopts ordinances of various kinds.' All of this it does, 
howe ver, unde r-strict-limitations. So comprehensive are the. regula- 
tions laid down at Paris and by the prefect that comparatively little 
room for^dgn remains; not much can be taken up except on the 
prefeH’s..initiative;''and nearly everything that is done, is subject to 
disallowance by the central government, which can also dissolve a 
council at any time. The decrees, of 1926 narrowed the grounds on 
Mdrich acts of .the councils may be disallowed (in general, tending 
to limit them to illegality, as distinguished from mere inexpediency), 
and in other ways appreciably relaxed central_cpntrol. A French 
writer ha^lndeed, affirm^ that the councils are at last beginning 
to take on the nature, as well as the appearance, of local parliaments.^ 
As long, however, as their position remains fundamentally as de- 
scribed above, they cannot be looked upon as legislative bodies pos- 
sessing genuine independence and virility. 

^ It will be recalled that suffrage requirements are identical for all national and 
local elections; and the same is true of the regulations governing the conduct of 
elections. On the election of department councils, see W. R. Sharp, in W. Anderson 
(ed.). Local Government in Europe, 121-126. Department elections are always 
held in October, communal elections in May. 

■ For special arrangements in the department of the Seine, see p. 596 below. 

“ R. Bonnard, in Rev. du Droit Pub. et de la Sci. Polit., Apr.-June, 1927, p. 278. 
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ARRONDISSEMENTS 
AND CANTONS \/ 


Departments are divided into ar rondissem ents 
or d^istricts, and these in turn. Jnto -cantons; 
Neither unit, however, is in any. sense-an. area 
of self-government; neither has corporate personality, owns prop^ 
erty, or has a budgetd Of arrondissements, there at one time were 
no fewer than 385. The number was gradually reduced, and in 
1926 as many as 107, situated in 79 different departments, were 
erased from the map, although offended local interests later in- 
duced Parliament to revive substantially all of them; so that the 
present number is In each there is a subprefect, appointed from 
Paris, as a chief administrator, and a counc il elected from the can- 
tons for terms of six years.-" The council, however, has practically 
nothing to do except to form a segment of the electoral college 
which chooses the department’s senators.'^ And the subprefects,- al- 
though endowed in 1926 with certain powers transferred from the 
prefects, are still almost as useless as in days when the Chamber of 
Deputies repeatedly voted to suppress them altogether. Many 
people interested in local-government reform .wouldJbe_glad-^to 
see the arrondissement dropped entirely out of the system,'^sa^per-/ 
haps as a district for electing deputies; and even this use would dis-{ 
appear if proportional representation were to be revived. As matters 
stand, the area, however, is a prime field for political manipulation 
and intrigue, and this alone bids fair to keep it on the map for a good 
\yhile to come. 

The canton is the area from which members of arrondissement 
and department councils are elected, and in which (singly or in 
combination) justices of the peace carry on their xvork. To some 
extent, it is an administrative unit as well, chiefly in connection with 
tax-collection, highway inspection, and military recrui ting. It has, 
however, nojcouncil; nor has it nee d fo r one. The present number 
is 3,027. 

Of a far different order is the commune. To 
THE COMMUNE. begin with, it alone among French locakgovern- 

ment units is rooted in -the country_s_ remoter 
past.'^By law of 1789, all local areas having separate identity (some 
44,000 in number) were recognized as communes; and although in 
later days many have been absorbed by others and some new ones 
have been created, a large proportion of those nmv existing have a 
history stretching back through several centuries. Furthermo,re,_the 
commune not only is, like the departmenp .a -legal, person, _^apaWe 
of suing and being sued, making contracts, .and. acquiring property, 

’ Their artificiality is illustrated by the fact that all are designated, not by narhe, 
but merely by number. 
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but it has more con trol over its own affairs, petty though they . often 
are , thln lSas^n-vIodiexLarea. Every square foot of France is included 
in some one of the 38,104 communes officially listed in 1939.^ Some 
ar^_of_considerable- extent; some consist of but a few acres. Some 
are l arge cit ies, e.g., Marseilles, Lyons, Bordeaux, indeed Paris itself; 
many are less populous pieces of territory, with only small towns or 
even none at all; some 400, indeed, are hamlets with fewer than 50 
people.- vThe extraordinary thing is that, with the_exce ption of 
Paris a n^d Lyons, all— whether urban or rural — have^p^isely the 
same^Tonn of go vernm ent, in accordance with the Loi sur I'Organi- 
satiojiMumcipale, or municipal code, of 1884 mentioned above. 
Whether the population be a hundred or a hundred thousand, 
there is the same_^ elected council, the same mayor and assistants, 
essentially the’^me staff of “permanent” administrators. To be 
sure, the size of the council and the number of administrative offi- 
cials vary with the number of inhabitants, and a certain amount of 
additional machinery exists in a few of the larger municipalities. i 
But to all intents and purposes, communal government is of the same 
pattern wherever found, and an observer who has familiarized him- 
self with it in one place knows what it will be in every other. ‘^o 
be sure, the same is true of English borough government. English 
boroughs, however, have at least the common physical basis of a 
strictly urban population; and in the United States, not even cities 
show any approach to a single standardized form of government 
and administration. v- 


Every commune has a council of from 10 to. 36 
THE COMMUNAL members,® according to population — elected on 
COUNCIL ^ general ticket if the number of inhabitants is 

under 10,000, otherwise usually by wards returning at least four 
members apiece. *^In any event, all are chosen at the same time, for a 
term of formerly four, but since 1929 si^_years, and under_suffrage 
arrang ement s identical with those applying.in all other French elec- 
tions. There are independent candidacies, but in general the elec- 


' The number is smaller than a hundred years ago, but of late has tended to 
increase. In 1911, it was 36,241. The number of corresponding units in Germany in 

1925 was 63,556. . 

° Some 22,000 have fewer than 500 inhabitants; about 31,000, fewer than 1,000; not 


more than 800 have over 5,000. 1 1, r 

“ Except that in Paris there are 90 and in Lyons 57. The regular scale calls for 
10 members in communes of under 500 people and 36 in those of over 60,000. 

‘ There is especially strong demand for woman suffrage in communal elecuons, 
and it will no doubt be introduced whenever women are enfranchised at all. In the 
Paris elections of 1925, 10 Communist women were chosen to the council. The, 
courts, however, refused them admission on the ground that female candidacies werej 
illegal. 
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tions run on party lines, with the Socialists forcing the issue in the 
larger cities very much as Labor, in later years, has done in Great 
Britain.^ English and American municipal councils commonly meet ^ 
frequently, sometimes weekly, but even in the largest municipalities [ 
/French councils hold only four regular sessions a year.' Each meet-~^ 
ing is likely to last, however, several days; that of May, devoted 1 
primarily to the budget, has a maximum legal limit of six weeks; and I 
special sessions, convoked by the prefect, subprefect, or mayor, I 
sometimes become necessary. ^ 

(•In Great Britain, as we have seen, the council, is Jn_a. very. true, 
sense the government of the municipality, subject of, CQurse-to 
restriction by national law and by national administrative authority. 
The American municipal council (except in commission-governed 
cities) is relatively weak, because of the separation of powers. 'iThe 
French council stands between the two; but nearer the American, 
not only because of some separation of powers, but mainly because of 
the large amount of control from Paris wielded through the prefect 
and other local agents of the central administration^ To be sure, the 
municipal code is generous in its grants of authority. The council, 
■^it says, “regulates by its deliberations the affairs of the commune.” 
To be sure, too, there are a good many matters of purely local 
concern, e.g., streets, parks, water supply, and.fire protection, which 
the council — more properly, the council and mayor^may manage 
quite independently. But in such important domains as financ e, 

, police, and education, the initiative lies largely or.wholl y elsewh ere 
— or if not necessarily the initiative, at all events (as in finance) a 
substantially absolute power of .veto; on many matters, e.g., the 
purchase or sale of property, no decision can be made effective until 
assented to by the prefect or subprefect, the department c ounci l,, or 
some other higher authority; many ordinances are subj,ect..to. sus- 
pension or annulment by the prefect or subprefect; every commu nal 
budget must be approved by the prefect or subprefect (depending 
on its amount) ; and in extreme cases the c ouncil its e lf ma y be dis- 
solved by presidentlB^decfeeT^Under ordinary circumstances, a 
prudent council will carry along its allbtted share of the work of 
the commune with little interference from above; not infrequently, 
its opinion will be sought by the central authorities before they 
decide on a policy affecting the interests of those whom it repre- 

' For a diverting account of a council election in the capital, see R. C. Brooks, 
“Paris Gayly Chooses a Council,” Nat. Mwiic. Rev., Sept., 1925. Cf. article by R. K. 
Gooch, ibid., June, 1930. 



LOCAL GOVERNMENT 593 

sents. But the councillors can never afford to forget that they are 
only a cog in a vast tightly-geared mechanism of government and 
administration operated, not from the mairie, but from pulsating 
office-buildings on the banks of the Seine. 

A ne\yly elected council designates J^rom.among 
THE MAYOR jj-g n jem bers one, usually more experienced than 

the. rest, -to serve as vimre Jjnzy or) , and from 
one to 12 others_ (according to^t;he commune’s population to act 
as ady^nufor^^ijorls assistants, during the ensuing six years. ’'This ^ 
does not have the effect of removing the persons selected from the 
council; for although there is a trifle more separation of powers than 
in England, the principle is not carried so far as to prevent the 
mayor, ad joints, and ordinary councillors from sitting tog^her and 
transacting business as one body, with the mayor presiding. Neither, 
may or noi L.asslstants receive salaries. The former may, however, 
each year be voted an allowance for expenses; and in larger com- ; 
munes, where, notwithstanding a great deal of aid from a full-time 
secretaire de mairie, or city clerk, most of his time must be devoted 


to public duties, he may through this guise be given a substantial 
stipend. ‘T/ikejhe prefect, thejnayor occupies a dual position. Al- 
though no longer appointed by the central government, he acts as 
its agentlh the commune, promulgating decrees passed along to him 
by the prefect and subprefect, issuing arretes or orders, and super- 
visin^ensus-taking, preparation of the electoral lists, enforcement 
of milltarjEsef-vice, and other activities with which the national gov- 
ernment is directly concerned; and for remissness in these duties he 
may be suspended by the prefect or Minister of^the Interior, and 
even remoyed'Fy Bie p^resident of the Republic, On the other hand, 
he a cts as executi yeJiead of .the commune, appointing administra- 
tive officids (in^cordance with a merit code applying to all com- 
munes), carrying out local ordinances, issuing ordinances of his own 
within .preserved, limitations, preparing the budget for inspection 
by th£prefect_or subprefect and adoption Jby the- council, super- 
vising the awarding of contracts, and generajly promoting, com- 
mu nal inte r^ts.' ^Endowed with few of the independent powers, ^ 
which an American mayor possesses (under a mayor- 
council form of government), he nevertheless is no such figure-head; 
as the mayor of an English borough; in a large municipality, he is' 
indeed an official of prime importance— if for no other reason, be- 
cause he has the weighty political role of head of the department ofi 


' By ex'ception, in Lyons, 17. 
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police.^ In many instances, mayors are reelected as long as they are 
willing to serve; ex-Premier Edouard Herriot, for example, has been 
mayor of Lyons for nearly 35 years — notwithstanding that he has 
also been a member of the Chamber of Deputies during the whole 
of the. time, a minister in several cabinets, and three times prime 
minister." /Frequently, too, they add to their official dignity the 
prestige and influence conferred by local (and occasionally, as in 
the case of Herriot, national) leadership of their parties. All in all, 


‘France has had more great mayors than prime ministers.” ^ 

Like the mayor, the assistants are not profes- 
THE PERMANENT sional admiiiistrators.'^o be sure, the admjnis- 

CIVIL SERVICE . • 1 r ..I • ■ TCj 

trative work or the commune is par celle cl_Qut 


among departments equal in number to the assistants, and_onejof_tlae 
latter is placed in nominal charge of each (public works, sanitation, 
fire protection, and so on), the mayor himself (in all but the few 
instances indicated above) retaining direct responsibility_fqr_the 
department of police — a branch of administratis jurisdiction 
which, under French usage, includes not pnly the maintenance of 
law and order, but the enforcement of public health regulations, 
the supervision of industrial establishments, and many similar activ- 
ities.'^ But the assistants merely supervise, on a part-tim e basis, _and 
the actual day-to-day work is done by full-time, .permanent, p^ 
officials and employees appointed by the mayor.'^ Here again, as m 
the departments, one finds civil service arrangernents of a geMrally 
satisfactory character.'^Except in the case of laborers, municipal 
employees are appointed initially on the basis of competitive written j 
(or written and oral) examinations; appointments are probationary | 
for a period of from six months to a year; promotion boards prepare i 
priority lists for advancement in rank and salary; and influential. staff 
associations {syndicats) have brought about exceptionally effective 
arrangements for protection of employees against unfair treatment. 
One would not be so naive as to suppose that politics and personal 
favoritism have been driven completely from the system. But the 
situation — improved first in larger municipalities like Bordeaux, and 


^ Except in Paris, Lyons, Marseilles, and a few other places, where the police 
establishment is under direct control of the national government. Even in com- 
munes where the establishment is under the mayor, the chief police officer, the cdin- 
missaire de police, is appointed by the Minister of the Interior; and of course the 
prefect alwa}'s has supervisory authority. 

“Asa rule, as many as 50, and sometimes as many as 80, mayors will be found in 
the Chamber of Deputies. 

“ R. Valeur, in R. L. Buell (ed.), op. cit., 358. 

■* Except, as pointed out above, in the case of the coim^ihsaire de police. As in 
Great Britain, administrative officials are in no case chosen by popular vote. 
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THE GOVERNMENT 
OF PARIS 


later taken in hand uniformly throughout the country — is altogether 
different from what it was a generation ago; and it is the judgment 
of an Am^ican scholar who has studied conditions at first hand 
that, “all things considered, the professional quality of the French 
municipal service compares favorably with that of the better- 
governed American city.” ^ 

Most great national capitals are governed under 
some more^or less special regime, and Paris is no 
exception. The municipal la^VJ^.£-x884-does-not 
apply, and the city, while technically a commune, has different offi- 
cers and 3 iffere nt, power s from any other French municipality. The 
reasonsTor excepting it from a system otherwise nation-wide are not 
difficult to discover. ''In the first place, it is many times as populous 
as any o ther city in the Republic.^In the second place, its people are, 
at least~by Trad ition, exceptionally volatile in political matters. 
-ThroughouFmodern times, and especially since 1789, it has been a 
fo unt of u nse ttling influences, the point at which revolutions, in long 
succession, have had their beginning^Protection of the nation against ' 
subversive forces and influences seems to require that the central 
government shall have special means of control over the capital’s 
affairs.'" Furthermore, the city is filled with buildings, monuments, 
and other national ^operties, the safety of which is a matter of 
concern folhe people of the entire country. 

The laws under which the metropolis is governed d ate f rom 1837, 
i867j_and,.i 87,:iyThe first two defined the powers and functions of 
the prefects; the last regulated the organization of the council. There 
is no mayor of the city as a whole. Instead, the_chief_executive offi- 
cers are two coordinate prefects — the prefect of the Seine and the 
prefect of pofice. Both are appointed by the president of the Repub- 
lic; both can be rem oved by him at any time; both. are directly 
responsible to the Minister of the Interior. Both, it must be ob served 
further, are prefects o f the Seine de-partement, which includes not 
only the city of Pans, but a considerable amount of surrounding 
nV. R Sharp in W. Anderson (ed.). Local Government in Europe, 163. 
The best available account of the service will be found in pp. 155-164 of this same 
book. Cf. H. M. Skelbourne, “University Training of Adumcipal Officials in trance, 

Nat. Mimic. Rev., Dec., 1928. , 

The most up-to-date and otherwise adequate treatment of the government ot 
French communes generally is W. R. Sharp, in W. Anderson (ed.), op. czt., 141 
187. W. B. Munro, The Government of European Cities, Chap. 1, is less recent but in 
Other respects excellent. Standard French works include L. Alorgand, La lot mtintct- 
pale, 2 vols. (loth ed., Paris, 1933); M. Leroy, La ville frangaise; instttutions et 
libertes locales (Paris, 1927); and R. iVlaspetial, Uorgamsation mwitcipale (Pans, 
1934). Liberal portions of the municipal code of 1884 as revised to 1937 are pre- 
sented, in English translation, in W. Anderson (ed.), op. cit., pp. 202-217. 
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country/ Hence, together they have all of the po wers and func- 
tions belonging to a prefect in any departnient and, in Paris , those 
as well that would be possessed by the mayor if there were one. 
Among numerous other duties, the prefect of the Seine sup ervis es 
'^the general administration of the city’s affairs as cafrie 3 ['onJn_the 
20 arrondisseinents, or wards — subdivisions whichliave a mayor (to 
all intents and purposes, a subprefect), a group of_rt^^;z^^,.and 
permanent administrative staffs (but no elective’ ^uncils), on the 
analogy of the ordinary communes. The prefect of police has inde- 
pendent control (subject only to the Minister of the Interior) of all 
ipolice organization and activities. 

The municipal council consists of 80 members elected by popu- 
lar vote, in single-member districts, for a term of four, years. In 
organization, sessions, and procedure, it is not notably different from 
an ordinary communal council, although it occasionally sits with 
^ 2 1 representatives of the two suburban arrondissements of Saint- 
' Denis and Sceaux to form the council of the Seine department. Like 
any communal council, it votes the municipal budget; and .it has, 
some other important powers.'^ It, ho\vm^^, has scant con trol oyer 
administrative activities. Such control — the riiore effective for being 
wielded at close range — emanates, not from the Hotel de Ville 
where the council sits, but from another structure a ‘few blocks 
distant vdiich houses the Ministry of the Interior. Many Pariiiahs 
consider that their city ought to have a larger amount of self-govern- 
ment. Such “home rule” sentiment, however, stirs no response in 
a Parliament drawn mainly from the somewhat jealous, if not sus- 
picious, provinces.^ 


For fifty years, discussions looking to the im- 

A SYSTFAT l^OTH’ ® _ 

prpy^ent of government in France have cen- 
DEFENDED largely around three mam topic^ One is 

the system of p^liamentary elections; a second, 
the role of the national president; a third, the scheme of IpcalgWrn- 
ment and administration. The plan of local government outlined in 
the foregoing pages is criticized on many grounds, among thenT" ( i ) 
that it sprang from imperial bureaucracy and is out of keep ing wit h 
the democratic character of the French people and of their national 


jurisdiction of the prefect of police, indeed, includes some portions of the 
adjacent department of Seine-et-Oise. 

= For fuller treatment of the subject, see W. R. Sharp, in W. Anderson (ed.), 
1^0 cal (government in Europe, 179-187, and W. B. Munro, The Government of 
uropean Cities, 91-108. Cf. A. GuerarL Uavenir de Paris (Paris, 1929). 
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institutions;-^ (2) that it operates to give the -centraLauth oritie s 
arbitr ary and altogether ex cessive control over affairs and interests 
of a purely local nature; (3)^hatjt stifles local imtiatiye and frus- 
trates a healthy provincial life; (4) that it transmits to local govern- 
me nt some t hing jof .the same instability that characterizes ministerial 
regi mes at JParis; (5) that it involves an excessive number, of local- 
governrnent areas, and therefore a burdensome multiplicity of func- 
tionaries; (6)That it gives the national government too many agents 
through jyhom to influence the voters in parliamentary elections; 
and (7) that it overtaxes not only the ministries at Paris but Parlia- 
m ent as well, resulting in neglect of large national concerns, while 
at the same time producing intolerable delays in the conduct of 
departmental and communal af^rs/ Counter-arguments are, of 
course, not wanting, '^such as ( i ) that close supervision by the cen- 
tral government- is -necessary to protect the taxpayers against tend- 
encies to_mrayagance (which no one can fail to recognize^, on the 
parf of the local — especially the communal — councils; (2) that the 
central government must rely heavily upon the local authorities for 
the ex^rip'njof.jnatic»jal laws, and hence must be in a position to 
control them; and (3) that while the people haye been told by phi- 
losophers and_reformers, e.g., de Tocqueville and Taine, that they 
ought to want, and to have, larger control of their local affairs, they 
have'ScTsuch dislike of being governed by authorities not of their 
choosing as exists in England and America, and have evinced no 
strong desire for change-'^GThere are categorical denials, too, that, 
the number of officials is excessive; and as for political pressure from ^ 
Paris, it is not difficult to show that, while still a reality, it is decreas- 
ing. If further reasons why the system has persisted were desired, 
one could cit^ ( i ) the vested interest of the great body of officials 
and employees, a mighty bureaucracy both holding and enjoying 
power; (2) the disposition of ministers and deputies to cling to such 
diminishing patronage as the present arrangements afford; (3) the \ 
psychological effect of the tradition that every political regime in 
France is on trial, and that those responsible for its preservation must, 
as a matter of ordinary precaution, dominate and control t^e entire 
administration of the country from the center; and (4) the total 
inability of the critics to agree upon any single, coherent program 
of reform. 

" “We have,” said a former president, M. Deschanel, “ayepublic at the top, the 

empire at the base. We must put the republic everywhere.” , 

- The French attitude illustrates the regrettable soundness of Professor Graham 
Wallas’ observation that “democracy is rarely interested in administration.” 
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CHANGES SUG- 
GESTED: 

I. CONSOLIDATION 
OF AREAS 


Still, the query once posed by Lord Bryce persists: “Why trust 
a nation of forty millions to deal with questions vital to national 
existence, and refuse to trust the inhabitants of departments and 
communes with the management of their own local affairs? ” ^ And 
for decades French parliamentarians, administrators, writers, and 
reformers have discussed the problem, even though the people gen- 
erally, caring more about being governed well than about govern- 
ing themselves, take little interest in it. What changes, chiefly, are 
proposed? 

First, there is the suggestion that the local-gov- 
ernment map be overbaked and governmental 
efficiency increased by extensive consolidation 
of existing little units or areas. When studying 
English local government, we commented on 
the changed conditions arising nowadays from 
general use of motor cars, hard-surface highways, telephones, and 
other facilities annihilating the effects of distance, and observed that 
because of these and other developments there is a tendency toward ) 
the abandonment of older petty governmental areas in favor of_] 
larger ones. The parish, we saw, has ceased to have governmental 
importance, and the poor-law union has disappeared. 'Allusion was 
made also to the apparent doom of the township in many parts of 
the United States; and, in general, the impression was left that local- 
government consolidation is in both countries a taskjind_prob]em 
of major proportions. The sam e situation exists in France., There 
one finds thousands of little rural communes which not only have no 
physical justification, but lack the tax resources requisite for main- 
taining the governmental machinery required of them and for sup- 
porting the services which people in this day and age demand. Why ! 
should not consolidations — which in point of fact have, in one way 1 
or another, reduced a total of 44,000 communes a century and a ; 
half ago to not much above 38,000 today — diminish the surviving 
number by half, or even more? Considerable savings could be ef- 
fected and doubtless greater all-round efficiency attained. Why ^ 
indeed, should there yilso be as many as 90 depart ments ? Likeme 
counties in many of our American states, the French departments 
were laid out a long time ago with a view to making it possible for 
the inhabitants to travel to the seat of government and return to 
their homes in the course of a single day. Under modern conditions, 
however, both counties and departments might easily be two or 
three times as large, with substantial savings on buildings, salaries, 

^ Modern Democracies, I, 283. 
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electoral expenses, and other matters; and in France proposals have 
often been heard that the number of departments be cut to perhaps 
less than half of the present figure.^ 

/As anyone who has followed the county-consolidation movement 
in the United States would, however, anticipate, suggestions for any 
comprehensive consolidation in France get no general support. Even 
the idea is by most people regarded as fantastic/ Local j)ride stands 
squarely in the way; tradition and inertia furnish further obstacles; 
and. if these were not enough, the veste^d imere^ts of prefects, 
mayprs, and other local officials, tied in closely with party politics, 
Mmuld make any general change almost impossible.” To be sure, the 
procedure by which a commune today can be (and in occasional 
instances is) combined with another one — or, for that matter, i 
divided into two or more — is simpler than formerly; beginning in 
1938, any change in communal boundaries can be made, without' 
reference to Parliament, by administrative decree from Paris. A 
general reconstruction of the country’s local-government map, 
whether by decree or by legislation, is, however, simply not in the 
cards. The most that can be hoped for is increased use of powers 
(rather recently conferred) under which two or more communes 
can pool and jointly support certain types of services although, 
on the whole, experience with arrangements of this kind has not up 
to now been particularly gratifying.^ 

Then there are proposals for deconcentratio n 
2. DECONCENTRA- decentralization. To deconcentrate is to 


TION AND DECEN- jj-ansfcr discretionary powers from the Ministry 
TRALIZATION Interior to the prefect— from the prefect, 

too, to the subprefect or other lesser agents of the national govern- 
m^ntTunctioning in the departments. To decentralize is to transfer ' 
powers outright from the central government to councils or other 
authorities belonging essentially to the local areas. Of._deconcen- 
tration,, there already has been a good deal; the decrees of 1926, for 
example, moved many powers ^utward along the lines that reach 
from Paris to the desks of the prefects. Decentralization, likewise, 
has been progressing; here again, the decrees of 1926 added a chap- 
ter. Anyone, however, who has read the foregoing description of 

* See R. Le Conte’s scheme for reducing the departments from 90 to 34, m Rev. 
du Droit Pub. et de la Set. Polit., July-Sept., 1926, pp. 530-53 3 -. Several American 
states have provided procedures for voluntary county consolidation, althoug 1 as ye 

few actual consolidations have taken place. j u u 

= One recalls that even in the case of the 107 arrondtssemeiits suppressed by the 
Poincare administrative reforms of 1926, local and political pressure soon rove 


Parliament to reestablish most of them. . 

" W. R. Sharp, in W. Anderson (ed.). Local Governments m Europe, 176-177. 
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the administrative system as it still stands will be prepared to admit 
that long distances remain to be travelled before the French people 
locally can be said truly to govern themselves. Nor will one be 
surprised to learn that, notwithstanding the stout defense of present! 
arrangements certain to be heard whenever the subject is broached,! 
proposals for speeding up both deconcentration and decentralizaTV 
tion — even to the extent of suppressing the prefect’s office — receive \ 
a good deal of thoughtful attention, even in government circles at ; 
Paris. 


The most ambitious proposal of all is that the 
^ country be reorganized, on histo rica l and cul- 

tural lines, into a number of great self-g overning divisions or 
“ regio ns.” This is no new idea. The philosopher Comte worked 
out a plan, for 17 such regions in 1854, Le Play for 13 in 1864; and 
. under the Third Republic a long line of politicians, geographers, 
and others have tried their hand at something of the kind, not to 


•mention a score or more of ministerial and parliamentary proposals 
relating to the matter. As developed by some, the scheme would 
call for doing away with the departments altogether; by others, for 
retaining the departments (as now, or in smaller number) for certain 
administrative purposes, with the superimposition upon them of 
larger units to which most of the present work of local government 
— aside from that which in the nature of things must be left to the 
commune — should be transferred. 'In either case, the “region, ”j,vith 
an elective council approximating a provincial parliarnefit^ and a 
strong executive, probably also elected locally, would be' e ndoti ^ 
with far more autonomy than any French area of Jocal. government 
at present enjoys./ For the purpose, some of the old provinces swept 
away in 1789-90, e.g., Normandy, Brittany, Limousin, Poitou, 
Provence, and Languedoc, would probably be revived; at all events, 
leffort would be made to lay out the new areas with regard for not 
ionly physical compactness but historical traditions and cultural unity 
jsuch as the purely artificial departments have commonly lacked — 
and were intended to lack. Most plans propounded have contem- 
plated some 20 or 25 regions, as compared with 33 recognized 
provincial areas in 1789. 


Naturally, regiondist_proposals differ widely, not only as to the 
number and nature of the regions to be established, but as to the 
amount and kinds of power to be bestowed on the regionahgovern- 
ments; indeed, one reason why the movement makes no faster head- 
way is the inability of its supporters to unite on a definite program. 
In general, plans that have emanated from, or engaged the attention 
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of, ministers and parliamentary committees have been of moderate 
scope; and some measure of the distance that the proposal still has 
to cover if it is ever to prevail is supplied by the fact that never to 
this day has any one of even these less drastic plans in which com- 
mittees have interested themselves been debated in either the Cham- 
ber or the Senated Penetrating far beyond all other responsible 
proposals for local-government reform, regionalism inevitably stirs 
opposition on many grounds, e.g., ( i ) that it would tend to revive 
the pr ovincial, or se ctional, spirit which in times past was a chief 
obstacle to national unity; (2) that it would start the country on 
the road to federalism; (3) that the local-government system as it 
stands is capable of being reformed to meet such popular demand 
as really exists ^yithout breaking up the jurisdictional areas to which 
the people have grown accustomed — arguments which, in part, are 
very similar to those employed in Great Britain against plans for 
devolution.” Admittedly, the regionalist concept has attractiveness. 
It has genuine vitality as v^ell. To the present time, however, the 
very respectable amount of reconstruction of local government and 
administration that has taken place has been pursued on different 
lines; and so far as one can peer into the misty future, this will con- 
tinue to be the case.^ 

^ This is true even of a mild plan which the council of ministers endorsed in 
principle in 1925— a scheme under which, with the departments left as they were, 
20 to 25 regions were to be superimposed upon them and equipped with a superior 
order of prefects and councils. As already indicated, most plans run aground when 
their sponsors begin trying to decide what powers and functions shall be devolved 
upon the regional authorities. 

" See p. 268 above. 

° The general subject of centralization and decentralization is dealt with in 
L. Duguit, Law in we Modern State, Chap, iv; W. R. Sharp, The French Civil 
Service, Chap, ii; R. K. Gooch, Regionalism in France (New York, 1931), Chaps, 
ii-iii; P. Larogue, La tutelle administrative (Paris, 1933); and J. W. Garner, “Admin- 
istrative Reform in France,” Amer. Polit. Sci. Rev., Feb., 1919. The subject is con- 
sidered in relation to regionalism in Gooch, op. cit. (the best work on the subject in 
English); C. J. H. Hayes, France: A Nation of Patriots, Chap, .xi; R. H. Soltau, 
“Regionalism and Administrative Decentralization in France,” Economica, June, 
1922; N. Carpenter, “The Nature and Origins of the French Regionalist Movement,” 
Pub. of Amer. Social. Soc., A'lay, 1930; and C. Brun, Le regionalisme (Paris, 191 1). 
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CHAPTER XXX 


The Imperial Background 

TESS than a decade ago, the government of Germany could have 
J| ^ been discussed quite as appropriately as that of Great Britain 
or France under the caption adopted for Part I of this book, “Parlia- 
mentary Democracies.” Defeated in arms and swept by revolution, 
the country had in 191 8 seen its autocratic imperial and state govern- 
ments topple to the ground, and, equipped with an imposing set of 
republican constitutions, had placed itself almost over night in the 
front rank of European democratic states. How the new order 
would have worked out under more favorable circumstances, we 
shall never know; a people as unschooled in the difficult art of self- 
government as were the Germans on the morrow of their emanci- 
pation from Hohenzollern autocracy could hardly have been ex- 
pected not to make mistakes and suffer lapses. As it was, ten years 
of valiant effort by sturdy political elements 
that had created the new system failed to estab- 
lish it sufficiently in the confidence and affection 
of the nation to enable it to withstand the assaults cumulatively made 
upon it. We can see now that under the shadow of the punitive 
Versailles treaty it really never had a chance. Rapidly disinte- 
grating after 1929, the regime was dealt a staggering blow by the 
triumphs of Adolf Hitler and his National Socialists in 1932-33, 
and in the last-mentioned year it suffered the humiliation of being 
pushed roughly aside to make way for another of the blatant dic- 
tatorships in which post-war Europe increasingly abounds. Persons 
who had followed German affairs at close range, and who knew the 
depths of disillusionment and despair into which military defeat and 
economic disaster had plunged the bulk of the people, were to some 
extent prepared for the debacle. The world in general, however 
at least that part of it in which liberal principles were still cherished 
— was both startled and terrified. Friends of democracy realized that 
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a cause already struggling against heavy odds had suffered yet an- 
other serious set-back; persons anxious above all for international 
peace trembled — as we now know they had ample reason to do — at 
the enhanced possibility of a new conflagration. 

Thus it came about that Germany ceased to qualify as a “parlia- 
mentary democracy” and took her place once more among Euro-, 
pean countries having autocratic government. Autocracy of kings 
and emperors is, to be sure, almost a thing of the past. With only 
one or two exceptions, European autocrats of today do not wear 
crowns. But whether in Italy, Russia, Spain, Yugoslavia, Hungary, 
Greece, or Germany, such popular government as once existed is 
no more, and the dictatorships of Duces and Fuhre7‘s is in the saddle. 
How long this will remain true, in Germany as elsewhere, no man 
can say. Already, some of the dictatorships — notably that in Italy — 
have outlasted most people’s expectation. On the other hand, all 
contain the seeds of their own destruction; and, notwithstanding 
that in countries like Italy and Germany a generation is growing up 
which has lost all contact with free political institutions, a few turns 
of the wheel, sufficiently cataclysmic {e.g., Germany’s new war), 
might bring outlawed democracy once more into force and favor. 

Focusing our attention now upon Germany, 
and eschewing all attempts at prophecy, we may 
endeavor to see how and why the Hitlerian dic- 
tatorship arose, what it has meant for the coun- 
try’s political life, how government is organized 
and conducted under it, and what are the techniques and proce- 
dures by which it maintains itself. There is much to be said, however, 
before we can take up these matters intelligently. Prior to Hitler’s 
“Third Reich” came the Weimar Republic, and prior to that, the old 
Empire, or “Second Reich.” The former we must study, not only 
because the system of government prevailing under it merits atten- 
tion for its own sake, but because its failures furnished the spring- 
board from which the leap to dictatorship was taken. The Empire 
built up and ruled by the Hohenzollerns must also, in its turn, be 
brought into view, because it, after all, contributed heavily to the 
institutional equipment of the Republic, and even more to the spirit 
and methods of the regime more recently existing. First, then, the 
old Empire. 

If you look at a map of the Europe of a century and a half ago, 
you will find throughout a vast central area stretching from France 
on the west to Poland and Hungary on the east, and from Denmark 
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on the north to the toe of the Italian boot on the south, a veritable 
jumble of splotches of color indicating kingdoms, principalities, 
electorates, duchies, margravates, bishoprics, 
and what not — the whole plastered over with 
one grand caption, “Holy Roman Empire,” or 
simply “The Empire.” Except for the names of 
rivers and towns, a few regional names such as 
Saxony, Bavaria, and Wiirttemberg, you would hardly recognize 
anything suggestive of present-day Germany. You realize, how- 
ever, that the Germany of von Hindenburg and Hitler must some- 
how have been built out of these bewilderingly interlaced political 
units; and although you may have thought of even this newer 
Germany, with its score of large and small Lander, as little better 
than a patchwork of political geography, you marvel that any sub- 
stantial degree of unity whatsoever should have been achieved, con- 
sidering the feudally pulverized areas out of which the Reich of our 
time had to be constructed. 

Such integration as was implied in the term 
THE SHADOWY HOLY Empire” was indeed illusory. 

ROMAN EMPIRE There was, to be sure, an emperor, nominally 
chosen by a handful of lay and ecclesiastical magnates, though in- 
variably an hereditary prince of the house of Habsburg. There was 
also a diet. But the former commanded only shadowy allegiance, and 
the latter had long since lost all genuine claim to power. At best a 
loose federation of sovereign principalities, the Empire was, in the 
witticism of Voltaire, neither holy nor Roman, nor yet in any proper 
sense an empire at all. So decrepit indeed was this once proud po- 
litical creation — the “First Reich,” according to current Nazi chro- 
nology — that a truly unified Germany could never have arisen from 
it; and in any case Napoleon erased it completely from the map in 

1806. For the development of German union, 
the rise of PRUSSIA , i 1 ^11 J ■ ..1 l, ■ • „ 

one looks rather to a small, and in the beginning 

unpromising, principality in the north, the “mark,” or electorate, 

of Brandenburg, whose rulers, belonging to the house of Hohen- 

zollern, early in the seventeenth century extended their sway east- 

Avard over the duchy of Prussia and westward over that of Cleves, 

and, moving on to other triumphs, found themselves even by 1650 

the sovereigns of a larger area than any other of German character 

except Austria. In 1701, the title of elector of Brandenburg was 

dropped and that of king of Prussia assumed; and in the long reign 

of Frederick the Great (1740-86) — termed by the jurist Bluntschli 

“the first and most distinguished representative of the modern idea of 
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the State” — seizures from Austria and annexations in other directions 
brought the kingdom to a point where it was recognized as one of 
the principal European powers. Even so, the German portions of 
central Europe at the close of the eighteenth century were still cut 
into upwards of i,8oo independent political jurisdictions, ruled in 
most cases by absolute princes, great or small. Society was as yet 
feudal; half of the people were serfs. 

As every student of history knows, Napoleon’s 
armies swept victoriously across German terri- 
tory and Napoleonic statecraft followed with 
revolutionizing transformations. Once Jena and Tilsit had brought 
central Europe to his feet, the conqueror not only did away with 
the shadowy Empire,^ but blotted out most of the petty principal- 
ities, reduced Prussia to almost half of its previous area, and erected 
most of the surviving states into a far-flung Confederation of the 
Rhine, designed as a tributary and eastern bulwark of France. In 
this main objective, the plan miscarried, and when the tide of for- 
tune turned, the Germans were found on the side against the Cor- 
sican. The consolidations, however, proved for the most part 
permanent, and the German-speaking world — especially Prussia — 
although plunged for a time into the depths of despair by the unex- 
pected and humiliating subjugation, came off with a new conscious- 
ness of common interests, a reformed economic order, improved 
methods of administration, the beginnings of strong national armies, 
and a generally enhanced morale. Napoleon, remarks Professor 
Munro, was not least among the makers of modern Germany." 

When readjusting the affairs of war-torn 
THE GERMAN Europc, the Congress of Vienna restored to 

Qp jg Prussia, as one of the victors at Waterloo, some 

of the territory that she had lost, and then 
organized the now emerging Germany into a confederation of 38 
(after 1817, 39) states, under the perpetual presidency of Austria. 
The union was hardly more substantial than that under the old 
Empire. For, although there was a diet, consisting of representa- 
tives appointed by the princes, and charged with responsibility for 
protecting the country against external aggression and internal dis- 
order, the body had no power to levy taxes or to assert other au- 

^ In anticipation of the probable extinction of the dignity of emperor of the Holy 
Roman Empire, the Emperor Francis II, in 1804, assumed the title of emperor of 
Austria, under the name of Francis I. The new title endured until the break-up of 
the Dual Alonarchy at the close of the World War. 

The Govermnents of Europe (rev. ed.), 590. H. A. L. Fisher, Studies in Netpo- 
leonic States 7 nanship; Germany (Oxford, 1903), is an informing treatise. 
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thority over the people directly, and furthermore could arrive at 
decisions on important matters only by unanimous vote, which 
could rarely be secured. A Zollverein, or customs union, gradually 
built up under Prussian leadership in succeeding decades, imparted 
a degree of economic solidarity to the structure. But of political 
unity, there was little. Two mutually jealous states stood out head 
and shoulders above the rest, i.e., Austria and Prussia, and around 
them the lesser ones ranged themselves in two similarly jealous and 
suspicious camps. When Austria and Prussia could agree, things 
could usually be done. When, as commonly happened, they took 
opposite sides of a question, deadlock paralyzed action. 

The struggle with Napoleon brought Ger-r 
THE AiiD-CENTURT many, however, a good deal more than merely 
LIBERAL MOVEMENT ^ structute. A sense of 

nationality was awakened, and with it a desire for less autocratic 
government. For three decades thereafter, people of liberal inclina- 
tion waged, against great odds, a stubborn campaign for a new 
national state, parliamentary institutions, and guarantees of per- 
sonal freedom. During the whole of this period, ho\vever, the 
malign influence of the reactionary Austrian minister, Prince A'let- 
ternich, rested like a blanket upon all central Europe, and until near 
the middle of the century little chance for liberalization appeared. 
To be sure, beginning in 1816, written constitutions, as ordained by 
the Congress of Vienna, were promulgated in most of the states. In 
no instance, however, was a popular form of government provided 
for, and in the two most important states, Austria and Prussia, reac- 
tionary princes contrived to avoid taking any step of the kind 
at all. 


Matters were brought to a crisis by the revolu- 
THE FAILURE OF pf jg^g jn France. All over Germany, 

^^48 sympathetic revolt broke out; no one had real- 

ized how much latent strength the reform movement had gathered. 
Prince after prince, panic-stricken, offered concessions, and if only 
the reform forces had been united upon a program and ready to 
strike Avhile the iron was hot, a liberal German Empire might then 
and there have become a reality. This, in turn, might have meant 
a very different future for the German people and for the world. 
Some of the liberals, however, envisaged only a constitutional mon- 
archy; others were wedded to the idea of a republic. Some did not 
look beyond a moderately strengthened federation; others were 
prepared to be satisfied with nothing less than a unitary government 
like that of France or England. The upshot was that when, in May, 
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1 848, a National German Parliament, elected by manhood suffrage, 
convened at Frankfort-on-the-Main to consider the broad subject 
of political reform, the opportunity to replace the discredited Con- 
federation with a united, liberally governed Germany was lost. 
While visionary and dogmatic delegates harangued their colleagues 
through long months in wearisome attempts to convince them that 
this clause or that should go into the proposed new constitution, the 
revolution spent its force and the princes plucked up courage to 
offer effective resistance. A really excellent frame of government, 
providing for a federally organized constitutional empire, with a 
parliament of two houses, manhood suffrage, and a responsible 
ministry, was indeed agreed upon in 1 849.^ But when the imperial 
crown was offered to the Prussian sovereign, he waved it aside con- 
temptuously; the government of neither Prussia nor Austria, nor 
in fact of any other of the larger states, endorsed the plan; and the 
entire effort collapsed. Never again until 1918 did liberalism have 
so good a chance to set Germany on the high road toward free and 
enlightened government. 


Germany was destined to become a constitu- 
THE RESORT TO tional empire, but not through the efforts of 
BLOOD AND IRON profcssors, 'studcuts, poets, and philosophers, 
and not on the lines that such idealists would have projected. Long 
after the exciting days of 1 848, Bismarck wrote in his Reflections 
and Reminiscences that not even when the turmoil was greatest did 
he consider the situation “unfavorable,” since the real “barometer” 


was not “the noise of parliaments great and small” but “the attitude 
of the troops.” It was unfortunately through the use of these troops 
— by “blood and iron” — that the Germany of more recent genera- 
tions was created. Becoming prime minister of Prussia in 1862, 
Bismarck guided the political destinies of the German people for 
a full generation. Prussia had indeed acquired a written constitution 
in 1850 — the only tangible result of the 1848 revolutions east of the 
Rhine. But a refractory parliament was not allowed to stand in the 
way of Bismarck’s plans. Assuring the chambers that German unity 
was not to be attained “by speeches and resolutions of majorities,” 
the doughty minister induced the king to order a dissolution and 
for four years taxed and borrowed money independently, building 
up an army suitable for his purpose. Already plotting a forcible 
ejection of the polyglot Austria from the Confederation as a step 


^ Text (arranged in 197 neatly phrased paragraphs) in 'F. Marschall von Bieber- • 
stein, Verfasszingsrechtliche Reichsgesetze zind wichtige Verordmmgen (Mann- 
heim, 1929), 85-1 18. For an excellent account, see J. A. Hawgood, Modern Constitu- 
tions Since ij 8 -j (New York, 1939), Chap. xvi. 
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SUBSTANTIAL UNI- 
FICATION ACHIEVED 


toward converting the feeble structure into a consolidated German 
state, he cynically dragged his intended victim, in 1 864, into a war 
with Denmark, and then, when all was ready, in 1 866 announced a 
plan for reorganization which the Habsburg monarchy could be 
depended upon to reject — going on, as soon as the inevitable re- 
fusal was received, to declare the Confederation dissolved and hurl 
the Prussian army against the unprepared rival, 

A short war ended in Austria’s complete defeat; 
and thereupon Prussia not only absorbed into 
her ovm territory a number of lesser states 
which had shared in her triumph, but engineered the formation of 
a new German union, a “North German Confederation” (1867), 
consisting of all of the surviving states — 22 in number — north of 
the Main River.^ For the time being, the southern states of Bavaria, 
Baden, Wiirttemberg, and Hesse-Darmstadt were left to their own 
devices. But the constitution of the new Confederation left a door 
open for them, and the Franco-Prussian war of 1870, in which they 
unanimously cast in their fortunes Avith Prussia, furnished oppor- 
tunity for a series of hard-won treaties bringing all four into the 
union, notwithstanding their strong particularist traditions, and 
clearing the Avay for the next great step in Bismarck’s program. On 
January 18, 1871, in the famous Hall of Mirrors in the palace of 
Louis XIV at Versailles, William I of Prussia, president of the North 
German Confederation, was proclaimed Dentschei' Kaiser, Ger- 
man Emperor.” By its reminder of days when it meant theoretically 
more but practically less than now, the title, said Bismarck, ^would 
“constitute an element making for unity and concentration. 

The Empire so proudly announced to the world 
A POLITICAL SYSTEM German cannon were still pounding the 

THAT DID NOT fast-wcakening city of Paris is now a thing of 

the past. To be sure, for 40 years the new 
Germany advanced by leaps and bounds along lines that Bismarck 
laid out for it; until William II chose to “drop the pilot” in 1890, 
the Iron Chancellor was himself the steersman of its course. Even- 
tually, however, militarism led to war; war brought defeat; defeat 

"There cnme a day when Austria’s adhesion to Germany was earnestly derfred; 
and, nouvithstanding the prohibition laid down in the Versailles treaty. Hitler 
brought it about in the spring of 1938. The Austria of 1938, however, was a very 
different affair from that of 1 856. See p. 640, note 2, belo\^ ^ 

- The founding of the Empire is described briefly in E. Howard, TheGenmn 
Empire (New York, 1906), Chap, i, and E. Henderson, Short History of Genmny 
(new ed.. New York, 1916), Chaps, viii-x; more fully m M. Smith, Bwmrck and 
German Unity (New York, 1910), and J. AV. Headlam, Bismarck and the Founda- 
tion of the German Empire (New York, 1899). 
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opened the flood-gates of revolution; and in 1918-19, a chastened 
people, reduced in territory and hedged about with restraints im- 
posed by triumphant allies, faced the task of regaining national 
prosperity and strength with the aid of a reconstructed political 
system unlike in most of its larger features any that either Germany 
or the rest of the world had ever known. Succeeding only indif- 
ferently, they in 1933 embarked upon still another political adven- 
ture, repudiating, under Hitlerian dictatorship, their hard-won 
democracy and embracing government of a more uncompromis- 
ingly authoritarian character than had at any time prevailed in the 
Fatherland under an enthroned monarch. As already observed, the 
German government with which we are to deal in succeeding chap- 
ters is, therefore, not that of the vanished Empire, but that of the 
storm-tossed Republic of 1918-33, as remodelled and turned to their 
purposes by the architects of the Third Reich. 

What, however, were the salient features of the political system 
while the Empire yet stood.^ 

To begin with, the Empire was only an en- 
THE EMPIRE AND ITS edition of the North German Confed- 

eration. its constitution was the document 
prepared by Bismarck for the Confederation (in a single afternoon, 
we are told), with only such slight changes as were entailed by the 
adhesion of the southern states and the introduction of the title of 
emperor.^ The king of Prussia became emperor instead of presi- 
dent, and a popularly elected Bundestag was renamed “Reichstag,” 
with representatives admitted from the new states. Otherwise, prac- 
tically everything remained the same. The red-letter date in the 
building of the Empire was not 1871, but 1867. 

The imperial constitution was a deftly framed instrument — con- 
cise, clear, and practical. It contained no bill of rights, nor much 
of anything else bordering on the theoretical." It provided for the 
principal organs of government — emperor, chancellor, Bnndesrat, 
Reichstag. It defined, in much detail, the relations of the states 
with the Empire, and was especially full on subjects like tariffs, 
railways, posts and telegraphs, navigation, finance, and the army — 
matters over which, as Bismarck well understood, it would be 
necessary for the imperial authorities to have supreme control if 

^ The text will be found in F. Adarschall von Bieberstein, op. ch., 119-147, and in 
English translation in W, F. Dodd, Alodern Coiistiuitions, I, 325-351, and many 
other places. 

‘ There were bills of rights in some of the state constitutions, including the Prus- 
sian, but with little or no provision for making them effective. 
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Germany were to attain her coveted place among the nations. A 
mode of amendment was provided also, at once easy and difficult: 
any amendment might be adopted by vote of the Bundesrat and 
Reichstag, like an ordinary law, except that if as many as 14 votes 
were cast in the negative in the Bundesrat, a proposal was to be 
regarded as lost. The catch lay in the fact that the kingdom of 
Prussia, with 1 7 votes of her own in that body, was able to defeat 
any amendment single-handedly, while no other state had enough 
votes to do so. Americans sometimes complain because one more 
than a quarter of our 48 states, i.e.^ 13, can, if they choose, defeat 
an amendment to our national constitution. In the German Empire, 
it was possible for one state alone to wield similarly obstructive 
power — provided, of course, that state was Prussia. Down to 1914) 
a total of r i constitutional amendments won acceptance, but none 
that involved any significant change in the country’s government. 

The juristic nature of the Empire is a rather 
A FEDERAL s\ STEM absttusc matter, on which not all Germans are 
agreed'. There can be no doubt, however, that a loose confedera- 
tion of sovereign principalities had been converted into a much 
stronger type of state with a federal system of government. Wher- 
ever sovereignty was to be found, it certainly was no longer in 
Prussia, Bavaria, and the other areas as individual political entities.^ 
PoM^ers of government were deftly divided between the states and 
a new super-entity, the Empire. It is because of this division that 
the system was federal — not for the reason merely that there was a 
division (for everywhere, even in England and France, powers are 
divided between national and subordinate governrnents) , but be- 
cause in Germany, as in Switzerland and the United States, the 
division was ordained in the fundamental law, and, as a matter of 
law, could be altered only by constitutional amendment. The 
eral principle on which powers were divided was the same as m the 
two countries last mentioned; that is to say, the powers of the 
national government were enumerated and delegated, while those 
of the states were unenumerated and residual. As in our own coun- 
try, certain powers were given exclusively to the national govern- 
ment, e.g., control over national citizenship,” the navy, regulation 

^ This hns been disputed by some able south Geman constitutional lawyers, e.g.. 
Max Seydel, but is upheld by majority opinion. The best view seems to be that 
sovereignty resided, not in the individual states, nor m the Empire a s c , 
tainly not in the “people,” but rather in the “totality of the states’ as represented 
in the Bundesrat (Bismarck’s phrase for it was Gesamthett der verbim^ten Regienm- 
gen). See F. K. Kriiger, Govenwient and PoUticj of Germany (Yonkers, 1915), 
Chap. iv. 

° See p. 647, note i, below. 
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of the merchant marine, tariff legislation, posts and telegraphs, 
weights and measures, patents, and coinage. Other powers were 
vested solely in the states, e.g., determination of their own forms of 
government, laws of succession, relations of church and state, pub- 
lic instruction, highways, and police. Still others were curiously 
divided between Empire and states. 

As time passed, the Empire tended to draw to itself an ever- 
increasing measure of authority, partly by constitutional amend- 
ment, but far more largely by usage and statute. The same cen- 
tralizing tendency has been witnessed in the United States; but 
whereas encroachment on state powers has here been held somewhat 
in check by judicial review, in the German Empire there was no 
restriction of that nature.^ Again and again, protest was heard (espe- 
cially from Bavaria and other southern states) against the growing 


consolidation — some called it “Prussianization” — of the Empire. But 
the tendency was still strikingly in evidence in 1914. 

As a federal structure, imperial Germany pre- 
soME PECULIAR scnted a number of unusual aspects. In the first 
FEATURES place, it was, in ex-President Lowell’s oft-quoted 

characterization, a compact between “a lion, a half-dozen foxes, and 


a score of mice.” The lion was of course Prussia, greater both in area 
and in population than all of the remaining 24 states combined. The 
tiniest of the “mice” was the free city of Bremen, with an area of 
only 99 square miles, although Schaumburg-Lippe was smallest in 
terms of population. The American states differ widely in extent 
and number of inhabitants; but not even the largest or most popu- 
lous among them towers over the rest in a fashion approaching that 
of Prussia in the German union, either before 1919 or later. Such 
inequality must inevitably have given some states greater political 
weight than others. But this result was aggravated under the Empire 
by constitutional provisions deliberately introducing legal, in addi- 
tion to physical, disparity. In the United States, all states are legally 
equal; whatever rights and powers are possessed by one are possessed 
by all. Not so in imperial Germany. When consenting to cast in 
their lot with the other 22 states in 1871, Bavaria and Wiirttemberg 
reserved the right to administer independently the postal and tele- 
graph services within their borders; Bavaria, Wiirttemberg, and 
Baden, exclusive right to tax beers and brandies manufactured by 
their people; and Bavaria, the right to administer her own railways. 


' State laws could be invalidated if in conflict with imperial laws, but the latter, 
if properly enacted and promulgated, could not be questioned. See p. 645 below. 
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Still more significant were the special prerogatives of Prussia. Her 
king was ex officio emperor; she alone had votes enough in the 
Bundesrat to defeat constitutional amendments independently; all 
committee chairmanships in that body except one were hers. More- 
over, to these constitutional advantages were added others arising 
from her superior population, e.g., a majority of seats in the Reichs- 
tag; still others fixed by usage, e.g., the almost invariable appoint- 
ment of her prime minister as imperial chancellor; and yet others 
flowing from interstate treaties, notably those by which she ac- 
quired exclusive right to recruit, drill, and administer the armed 
forces of all of the states except Bavaria, Wiirttemberg, and Saxony. 
Prussia had created the Empire, and with the aid of carefully devised 
constitutional provisions and interstate compacts, her natural pre- 
eminence in the union enabled her to run it, with only a certain 
amount of grudging deference to the wishes of her associates. 

One other interesting feature requires mention. Although in our 
own country increasing use is made of state officials and agencies 
in administering national functions,^ our policy has commonly been 
to provide national machinery to the full extent required for execut- 
ing national laws. This, however, has not been the traditional 
German plan. Under the Empire — and the same was true in lesser 
degree under the Republic down to the time when, in 1933, the 
states were all but wiped out by Nazi decrees — the national govern- 
menflooked for the administration of most of its laws, not to officials 
appointed and paid from Berlin, but to the functionaries of the vari- 
ous states. Exception was made in the case of the foreign service, 
the navy, and the post office; and military administration was cen- 
tralized, albeit in Prussian rather than imperial hands. But other- 
wise the states were relied upon, subject to only a certain amount 
of inspecting and directing power in the imperial authorities. So 
far as machinery went, the imperial government, lacking not only 
a nation-wide judicial establishment, but also most of the usual 
administrative equipment, was but part of a government, quite^ 
incapable of carrying on the affairs of the nation except as the states 
collaborated in the task.^ 

* Notably in connection with the National Guard and with various forrns of 
federal aid as developed both before and under the “New Deal. See A. N. Hol- 
combe, “The States as Agents of the Nation,” Southwestern Poht. Sa Qtmr., Mar., 
1921; W. B. Graves, “The Future of the American States,” Amer. Poht. Set. Rev., 

Feb., 1936. . . , , ■ 1 • t) r- 

“ The constitutional and juridical nature of the Empire is dealt with in B. . 
Howard, The German Empire, Chap, ii, and F. Kruger, Government and Politics 
of Germany, Chap. iv. 
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The most conspicuous figure in the government 
THE IMPERIAL pf pre-war Germany was the emperor. The 

government: pQg^ this now vanished dignitary filled 

I. THE EMPEROR vvas, however, unique in the extreme, and few 
people except Germans ever really understood 
it. To all intents and purposes, it was merely a continuation of the 
praesidium, or presidency, which the constitution of the North 
German Confederation vested in the king of Prussia. As revised in 
1871, the constitution prescribed that the incumbent should thence- 
forth bear the title of Deutscher Kaiser (German emperor). It, 
however, conferred few additional prerogatives; and from first to 
last the emperor, although ranking among the world’s leading mon- 
archs, had, as such, an amazingly small amount of power. As em- 
peror, he had no throne and no salary. He was not even “emperor 
of Germany” — that would have implied sovereignty equally from 
frontier to frontier — but only “German emperor”’ He was, how- 
ever, king of Prussia — territorial sovereign of by far the largest 
of the states, and in that broad domain he was limited but slightly 
by constitutional forms; and this is what chiefly gave him power 
and importance. Some functions, to be sure, accrued to him as 
emperor. In this capacity, and not as Prussian king, he convoked, 
opened, and adjourned the Bundesrat and Reichstag, promulgated 
imperial laws, appointed the chancellor and other high administra- 
tive officials, exercised supreme command of the navy and, in time 
of war, of the army as well, and wielded considerable, although not 
independent, control over the conduct of foreign relations. Need- 
less to say, these functions — especially the last two — carried with 
them a good deal of power. Even they drew importance, however, 
chiefly from being exercised by the mightiest of the territorial 
princes; and in practice it was never possible to say precisely where 
authority as emperor began and that as king left off. What William 
II could not do as Kaiser, he commonly could contrive to do as auto- 
cratic head of the most powerful state of the union. 

CHANCELLOR Equally unusual were the arrangements for 

AND MINISTERS imperial administration — in the lower levels, 

because of the large use made of the state func- 
ponaries, as explained above; in the upper ones, because of the 
insertion between the emperor as titular head and the ministers as 
heads of departments of a most extraordinary official in the person 
of the chancellor. When drawing up the constitution of 1867, 
Bismarck provided for himself a unique place as adviser to the em- 
peror. iMinisters more properly “state secretaries” — there were 


2. CHANCELLOR 
AND MINISTERS 
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to be, but merely subordinates to the chancellor, selected and con- 
trolled by him, and functioning only as glorified chief clerks in 
charge of the routine work of the several departments. Any re- 
sponsibility that they bore was solely to the chancellor, just as the 
responsibility which the revised constitution of 1871 imposed upon 
that official was (in practice at least) to the emperor alone. Through- 
out its history, the Empire had no cabinet at all — unless, as one 
writer puts it, the chancellor be thought of as a sort of one-man 
cabinet; and of course there was nothing approaching cabinet, or 
parliamentary, government in the English or French meaning of the 
term. Appointed by the emperor, and commonly holding simul- 
taneously the post of premier of Prussia, the chancellor was at the 
same time presiding officer and official spokesman of the highly 
powerful Bundesrat and head of the imperial administration. He it 
was who carried all important legislative proposals, after adoption 
by the Bundesrat, to the Reichstag for its approval. He it was who 
guided and controlled the ministers, whose departments were in 
truth merely bureaus of the historic Reichskanzleramt, or imperial 


chancery. 

Viewed from a distance, the German Empire 
3. THE BUNDESR.\T j 3 bicameral parliament, with the 

Reichstag as a lower and the Bundesrat as an upper chamber. Exam- 
ined more closely, the situation took on a different aspect. The 
Reichstag was a true parliamentary body. But the Bundesrat was 
of such exceptional nature, and held so exalted a position, that one 
would be misguided entirely to think of it as merely a branch of a 
legislature. More truly than the emperor or chancellor or any 
other organ, it was the pivot on which the entire imperial system 
turned. To begin with, the Bundesrat represented, not people, but 
states, or more properly the governments of states. To each state, 
or government, the imperial constitution allotted a definite quota of 
votes — not on the principle of equality as in the Senate of the United 
States, nor yet in exact proportion to population, but nevertheless 
with some regard for the states’ relative size and importance. 
Prussia led the list with 17 votes; Bavaria followed with six; and 17 
of the lesser states had only one apiece — the total being 58 until 
1911, when three were bestowed on the Reichshnd of Alsace- 
Lorraine, bringing the figure to 61. These votes were under full 
control of the respective state governments, and were cast (i) in 
indivisible blocks by deputations of state officials (as large as the 
state cared to send, up to the number of votes possessed), dispatched 
to Berlin in a quasi-diplomatic capacity, and (2) in strict accordance 
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with instructions given from the various state capitals. The Bundes- 
rat was not, therefore, an ordinary deliberative assembly in which 
the members, acting as individuals, introduced proposals, debated 
them, and reached d^ecisions. Most business came to it from outside 
— from the emperor through the chancellor, and from state govern- 
ments — and on most matters, the members, if not already instructed, 
were required to turn to the home authorities to ascertain the course 
that they should take. Even so, the Bundesrat was a hard-working 
body, in session, behind closed doors, practically all of the time. 
The chancellor, or a substitute designated by him, presided; 12 
committees functioned in such fields as foreign relations, finance, 
and military affairs; and not only did the body prepare and first 
adopt all legislation (including the budget) later sent to the Reichs- 
tag for endorsement, but it issued administrative ordinances neces- 
sary for the enforcement of imperial laws, took steps to secure the 
execution of law in troublesome cases, shared the powers of appoint- 
ment, treaty-making, and declaring war, audited accounts, and 
served both as a supreme administrative court and as a court of last 
resort in disputes between the states or between the imperial govern- 
ment and a state. 

The Bundesrat represented the federal principle, 

4. THE REICHSTAG , i-n-i ^ i ji • 

^ but the Reichstag was broadly national. Its 397 

members were chosen simultaneously from single-member districts 
for a term of five years (barring dissolution), not by indirect and 
oral election under an undemocratic class system, as in the case of 
members of the Prussian House of Representatives,^ but directly, 
by secret ballot, with no plural voting, and by an electorate con- 
sisting of all duly registered male citizens 2 5 years of age or over. 
The conduct of elections left little to be desired; and majority elec- 
tion was assured by a plan of second balloting under which, in the 
many “circles,” or districts, in which, on account of the multiplicity 
of parties, no candidate received a majority at the first balloting, the 
voters were recalled to the polls a fortnight later to make their choice 
between the two who stood highest. The only distinctly unsatisfac- 
tory aspect of the electoral system was the extreme inequality of 
the electoral districts, arising from the fact that, notwithstanding 


^ The Prussian three-class system was conceded by Bismarck to be the worst 
“ever created.” Representatives were chosen in the various electoral “circles, ”-or dis- 
tricts, not by the people directly, but by electoral colleges; and in selecting the mem- 
bers of these colleges the few persons who paid the third of direct taxes contributed 
by the heaviest payers had equal power with the larger number paying the next 
third, and with the still larger quota of small payers contributing the final third. 
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vast changes in the distribution of population, no reapportionment 
of seats whatsoever took place after 1871. The constitution was 
silent on the subject, and the parties (chiefly Conservative and Cen- 
trist) that dominated the rural sections had no mind to see the fast- 
growing urban and industrial populations endowed with increased 
electoral power and the strength of the Social Democrats in the 
chamber (mounting steadily in spite of the handicap imposed) pro- 
portionally increased.^ 

The Reichstag elected its own officers, made its own rules, created 
committees, sat usually with open doors, and in general conducted 
itself like a true deliberative assembly. Observers rarely failed to 
note, however, the usually scant attendance of members and the 
general listlessness of proceedings. Nor were the reasons difficult 
to discover. In part, they lay in the relative newness of the Reichstag 
as an organ of legislation and the inexperience of the German people 
with democratic institutions. But more largely they flowed from 
the fact that the constitutional order under which the Reichstag 
functioned gave no opportunity for the chamber to achieve a role 
of more than secondary importance. As indicated above, legislative 
proposals were considered first in the Bundesrat, and only after being 
approved there were sent to the Reichstag. The chancellor and 
other members of the superior body participated freely in Reichstag 
proceedings, in behalf of the measures in which they were interested. 
The government refused to recognize any power in the Reichstag to 
reduce appropriations for existing establishments and services. No 
responsibility to the Reichstag was admitted by the chancellor or 
any other imperial authority, and interpellations, although indulged 
in, were pointless because nobody ever resigned on account of an 
unfavorable vote. A troublesome Reichstag could always be dis- 
solved, and, contrary to the situation in France, the provision for 
dissolutions was no dead letter. In a word, as the imperial govern- 
ment was actually operated, the Reichstag was a sort of fifth wheel 
to the wagon — a necessary concession to public sentiment and to 
world opinion, and on occasion useful, but never a force to be com- 
pared to the French Chamber or the British House of Commons. A 
mere ^'megaphone for political ambitions, and complaints, with 
a voice that usually did not carry far, it was regarded with no very 

‘ Shortly before the World "War, districts in agricultural East Prussia averaged 
121,000 voters; in Berlin, 345,000. 

= H. Kraus, The Crisis of German Democracy (Princeton, 1932), 19. Other temis 
freely applied to the Reichstag by German critics were ‘ debating society and hall 
of echoes.” 
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great respect, even by the rank and file of the citizenry which it 
represented.^ 

^ The governmental system of the Empire is dealt with at greater length in 
H. Finer, Theory and Practice of Modern Government, I, Chap, ix, passim; A. L. 
Lowell, Governments and Parties of Continental Europe, I, Chap, v, and II, Chap, vii; 
and especially F. Kruger, Government and Politics of the Gentian Empire, Chaps, 
v-xvi, and E. Howard, The Gentian Empire, Chaps, i-v, vii, ix. On the highly 
undemocratic government of the dominant state, Prussia, see F. A. Ogg, The Gov- 
ernments of Europe [1920 ed.]. Chap, xxxvi, and A. L. Lowell, op, cit., I, Chap. vi. 
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POLITICAL PARTIES 
AND REFORA'I 
PROGRAMS BEFORE 
THE WORLD WAR; 


From Empire to Republic 

P LENTY of Germans a generation ago were prepared to main- 
tain that their country’s political arrangements — notwith- 
standing the absence of popular control (oftener, perhaps, because 
of that feature) — left little to be desired. Many, 
on the other hand, were of a different opinion; 
and attitudes on the subject were reflected sig- 
nificantly in the principles and programs of the 
various political parties. Of such parties, there 
were many — some, to be sure, only insignificant “splinter parties, 
or other lesser groups, but at least five possessing claim to major rank. 

To begin with the most reactionary, the Con- 
I. CONSERVATIVES their leadership mainly among 

the great landholders of eastern Prussia, their voters among the agri- 
cultural wage-earners and public servants; and, being interested 
chiefly in maintaining the disproportionate political power which 
the imperial-Prussian set-up, combined with antiquated electoral 
systems, gave them, they Avere prepared to resist every suggestion 
for constitutional or electoral change. Next to them stood a party, 
the Center, which, being founded and devel- 
2. CENTRISTS essentially as a Roman Catholic party, 

contained both aristocratic and popular elements, and was naturally 
strongest in the Catholic sections of the country, especially Bavaria, 
Silesia, and the Prussian Rhine provinces. Vigorously hostile toward 
socialism, the party nevertheless was cautiously liberafi indeed, it 
deliberately leaned as far as it dared in a liberal direction ^in the 
matter, for example, of social insurance with a view to attracting 
working-people who otherwise might go socialist. It had, however, 
no program of constitutional reform, and was often fcm^d acting 
with the Conservatives in a so-called “Blue-Black bloc. Next stoo 
the National Liberals, the party preeminently 
3. NATIONAL industrial leaders and managers, with a 

LIBERALS middle-class following, particularly in the 

cities, where, of course, the middle class was principally to be found. 
Here we first encounter desire for political change an extensive 

621 
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program, indeed, of political reform, embracing not only restriction 
of clerical influence in government and termination of aristocratic 
monopoly of civil and military office, but abolition of the Prussian 
three-class system, reapportionment of seats in the Reichstag, and 
an end of government interference with freedom of voting on the 
part of imperial and state employees. One step farther leftward, and 

we come to the Radicals, or Progressives, also 

4, RADICALS largely middle-class and industrial, differing 

from the National Liberals chiefly in their insistence upon free 
trade, but also in the circumstance that to the National Liberal pro- 
gram of political reform they added the establishment of a thorough- 
going parliamentary system of government, with responsible min- 
isters both in the Reich and in the states, combined with subordina- 
tion of the military to the civil power. 

Finally, we reach the only major party of 

5. SOCIAL radical tendencies, Le,, the Social Democrats. 

DEMOCRATS Foundcd in 1 869, and therefore having a history 

coinciding almost exactly in point of time with that of the Empire 
itself, this party of the workingman found little to commend in the 
governmental system of either Empire or states. No other party 
was organized so effectively; no other one had so comprehensive, 
and yet definite, a program.^ Much of this program had to do, of 
course, with economic matters, to quite an extent on Marxist lines. 
But it also envisaged sweeping changes of a political nature: suffrage 
for both men and women at the age of 20; proportional representa- 
tion; biennial elections; popular initiative and referendurri; an elec- 
tive judiciary; decision by the Reichstag of all questions of peace 
and war; annual voting of all taxes; “self-government by the people 
in empire, state, province, and commune.” There were those in the 
party who, impatient for economic revolution, had but little use for 
the tedious processes of political action. The bulk of both rank and 
file, however, took the more moderate and practical “revisionist” 
view that the economic goal of socialization could, and should, be 
reached only through political means, and were accordingly insist- 
ent upon achieving political democracy as a necessary step or stage. 
Most adherents of the party, indeed, would have been regarded in 
a country like England as hardly more than left-wing liberals. As 
we shall see, the Social Democrats were in a position after the revo- 
lution of 1918 to put into effect almost the whole of their program 

^ With only slight modifications, the party program continued until the war 
period to be that adopted by a party congress held at Erfurt in 1891, and com- 
monly referred to as the Erfurt Program. For an English version, see S. P. Orth, 
Soaahmt and Deinocracy in Europe (New York, 1913), 298-301, 
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of political reform, even though economic changes fell far short of 
their ultimate objectives.^ 


AVAR-TIME DEMAND 

for political 

REFORM (1914-18) 


When the World War came on in 1914, discus- 
sion of constitutional matters largely ceased. 
With feAv exceptions, even the Social Demo- 
crats gave the government their support, voting 


for whatever appropriations and powers it demanded. As the con- 
test progressed, however, without prospect of early or perhaps 
faAmrable termination, criticism revived. In 1916, Chancellor von 


Bethmann-HolhA^eg found it expedient to promise electoral reform 
in Prussia, although to be delayed until after the war. In 1917, 
growing war weariness, aggravated by effects of the entrance of 
the United States and of reAmlution in Russia, not only led the 


Center party to join the forces of reform, but influenced the Reichs- 
tag to set up a special committee on the subject and forced a series 
of changes of chancellors in a vain effort to stem the tide. In the 
same year, the radical wing of the Social Democratic party seceded, 
forming a new party, known as the Independent Socialists, which 
from the first was openly hostile to the government. By 1918, the 
nation’s morale was running low. Strikes and other revolutionary 
manifestations were occurring on all sides; hope of a smashing 
victory in arms before America could raise, train, and transport any 
large number of troops was fading; the government’s hollow prom- 
ises and shifty evasions on the subject of constitutional reform were 
costing it the confidence and support of increasing numbers of 
people. After the last great drives on the Western front failed to 
attain their objectives, the situation grew critical. Desperate efforts 
of the imperial authorities to hold things together did not prevent 
comdction from spreading among the armed forces and through the 
country that the war was lost; in September, the high command 
bluntly told the government that the army and navy could no longer 
be counted on, and that no course was open except to seek an 


armistice. 

Then was enacted a chapter strikingly reminis- 
FAILURE OF Fecordcd in France some fifty years 

ELEA'ENTH-HOUR earlier Avhen the Second Empire was faced with 
CONCESSIONS ruin— except that in the present instance the 

eleventh-hour reforms designed to bolster up a tottering regime 
were decided upon and decreed in the brief space of six weeks in- 
stead of as many years. On September 30, the emperor proclaimed 


' The parties of the imperial period are described more fully in F. Kjriiger, op. cit, 
Chap. xvii. 
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that thenceforth the people would have opportunity to “cooperate 
more effectively in deciding the policies of the Fatherland.” On 
October 2, a new chancellor, Prince Maximilian of Baden, promised 
immediate electoral reform in Prussia, along with other changes. 
Already President Wilson had taken the position that peace should 
be negotiated only with a liberalized German government truly 
representing the German people, and in rapid-fire correspondence 
between W ashington and Berlin during October it was made clear 
that this meant that Kaiserism must be repudiated in favor of some 
new and more liberal political system. In the effort to convince the 
president, and through him the Allied and Associated Powers, that 
the country was actually being democratized, announcements were 
made, constitutional amendments adopted, laws hastily enacted in 
bewildering succession. Responsibility of the chancellor and minis- 
ters to the Reichstag, transfer of substantial control over war and 
peace to the same body, reapportionment of Reichstag seats, propor- 
tional representation, suppression of the Prussian three-class system 
— these were only a few of the long list of reforms decreed: reforms 
which a few years previously would have met the demands of every- 
body except perhaps a few of the most intransigent Social Demo- 
crats. But as matters now stood, they were not enough. Significant 
on their face though they were, said President Wilson, there was no 
guarantee either of their sincerity or of their permanence; and the 
only inference that could be drawn from his refusal to be impressed 
was that the old government would have to give way, root and 
branch, to a new one, in different hands, before he would talk peace 
on terms other than unconditional surrender.^ 


With the German lines giving; way at practi- 

A REPUBLIC 11 IT • r t 0° • L J ■' 1 

cally all points from the Swiss border to the sea, 
and with the Allies setting up the cry of On to 
Berlin,” demand arose on all sides that the emperor abdicate. Even 
the Social Democrats did not insist at this point upon a republic; 
they asked only that a regent be appointed who might be able to 
procure an armistice, to be followed by arrangements for a liberal 
monarchy with parliamentary institutions on the English model. 
Settlement on these lines might have been possible had there been 
revolution only from above. But there was revolution also from 
below. Hunger and privation, loss of confidence in the country’s 
leaders, and, above all, unremitting activities of bolshevist and other 

^ In the opinion of an eminent German scholar, Professor Herbert Kraus, there 
would hav'e been no revolution in Germany at this time “had not the famous Wilson 
notes exerted the strongest influence in this direction.” The Crisis of German De- 
mocracy, 40. 
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radical agitators, had done their work. Disaffection was rife in both 
the army and the navy; tvorkers in munition plants and factories, 
railwaymen, and even agricultural workers, were ready for revolt. 
Striving manfully to hold things together, Prince Maximilian 
planned a national assembly to frame a new constitution, and also 
talked hopefully of a final desperate rising of the nation in case the 
Allies terms proved insupportable. But events moved too swiftly. 
On November 4-5, a long-brewing naval mutiny broke out at Kiel; 
three days later, Bavaria was swept by revolution and a republic pro- 
claimed; two days more, and most of the important cities of the west 
and center, including Berlin itself, succumbed. On all sides, workers’ 
and soldiers’ councils, on the model of the Russian soviets, sprang 
into being, pushing the constitutional authorities aside and seizing 
provisional control of affairs. For days, the distracted chancellor, 
confronted with complete collapse of both the imperial and Prussian 
governments, tried by every conceivable argument to induce the 
emperor to abdicate. Only when finally convinced by his generals 
that he could no longer count upon the army did the humbled 
Hohenzollern give a qualified consent and allow himself to be 
hustled across the frontier into Holland; not until November 28 did 
he sign a formal act of abdication. But meanwhile, on November 9. 
the plan of abdication v^as announced as being to all intents and 
purposes effective, and with it a renunciation of the succession by 
the crown prince, and of the chancellorship, too, by the last surviv- 
ing official spokesman of the old regime, “Prince Max.” ^ 

Recognizing that the Social Democrats, who 
THE SOCIAL DEMO- l J u ° •vT.. £ L u ' • 

CRATS AT THE HELM "? responsibility for the old regime, 

were the logical people to take the helm, the re- 
tiring chancellor handed over de facto authority to their principal 
leader, a former saddle-maker of Heidelberg, Friedrich Ebert, who 
by a sort of legal fiction now became both chancellor and regent. 
For a regency, however, there proved no need; the psychology of the 
Situation had come to be such that only a republic was feasible; ^ and 
the chancellorship, as such, was regarded by Ebert himself as having 
evaporated in his hands within a few hours. Associating with himself 
two other Majority Socialist leaders and three prominent Independ- 
ent Socialists, Ebert forthwith brought into being a provisional gov- 
ernment of “peoples’ commissars” which, on the evening of this 

' All of the old state governments collapsed at about the same time. Princes 
renounced their thrones, and republican governments under provisional councils 
were set up. 

" A republic, indeed, had been proclaimed from the steps of the Reichstag building 
on NoveUer 9. 
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same red-letter day, November 9, issued a rallying proclamation as 
follows: “Comrades: This day has completed the freeing of the 
people. The emperor has abdicated, his eldest son has renounced the 
throne. The Social Democratic party has taken over the govern- 
ment, and has offered entry into the government to the Independent 
Social Democratic party on the basis of complete equality. The new 
government will arrange for an election of a constituent national 
assembly, in which all citizens of either sex who are over 20 years of 
age will take part with absolutely equal rights. After that, it will 
resign its power into the hands of the new representatives of the 
people.” ^ After clamoring vainly for a generation for some substan- 
tial share in the control of public policy, Germany’s Social Demo- 
crats suddenly found themselves in possession of all the power there 
was — involuntary custodians of a storm-tossed nation’s destiny. A 
revolution they must carry through, not so much because they de- 
sired to do so as because they knew that unless they proclaimed it as 
an accomplished fact, control would speedily pass out of their hands 
into those of the extremists on their left.^ 

The old regime was palpably a thing of the past. 

In™ “ ou™ ““ 

events — in nation and in states. A Bundesrat, 

with newly commissioned members represent- 
ing the republics, lingered as an administrative agency, but was not 
the Bundesrat of yore; besides, it soon disappeared. The president 
of the Reichstag tried twice to call the members of that body to- 
gether, but succeeded only in provoking a decree of dissolution. 

^ “The German Revolution,” Internat. Conciliation, No. 137, p. 543 (Apr., 1919). 

" Reform movements during the war, and the revolution that followed, are treated 
more fully in M. W. Graham, New Governments of Central Europe (New York, 
1924), Chaps, i, iii; J. Mattern, Principles of the Constitutional Jurisprudence of the 
German National Republic (Baltimore, 1928), 65-96; R. H. Lutz, The German Revo- 
lution, ipiS-ipip (Stanford Univ., 1922); E. Bevan, German Social Democracy 
Dtirmg the W ar (New York, 1919); and H. G. Daniels, The Rise of the German 
Republic (London, 1927). German accounts available in English include H. Strobel 
(Independent Socialist), The Gentian Revolution and After, trans. by J. H. Stenning 
(London, 1923); H. Delbriick, Government and the Will of the People, trans. by 
R. S. MacElwell (New York, 1923); and A. Rosenberg, The Birth of the Gennan 
Republic, trans. by I. F. D. Morrow and L. M. Sieveking (London, 1936). E. Bern- 
stein, Die deutsche Revolution (Berlin, 1921), I, is an excellent account of events 
from early November, 1918, to the election of the Weimar Assembly, by an active 
Socialist participant. Other first-hand accounts are P. Scheidemann, The Making of 
New^ Germany, trans. by J. E. A'litchell, 2 vols. (New York, 1929), and Prince 
Maximilian of Baden, Memoirs, trans. by W. M. Calder and C. W. H. Sutton, 2 vols. 
(New York, 1928). The principal collection of documents is R. H. Lutz, The Fall 
of the Gennan Empire, 2 vols. (Stanford Univ., 1932). 
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Imperial and state constitutions became dead letters; nowhere was 
there authority except in revolutionary hands. In a situation such as 
this, what next? No man could foresee, and for months the world 
waited anxiously. Indeed, developments during the past eight or ten 
years have been such that the world is still waiting to see what the 
ultiviate outcome will be. At the end of 1918, the only possible 
clues were those to be gleaned from scrutinizing the political forces 
then struggling for mastery. 

Four main possibilities disclosed themselves. The 
first was a monarchist reaction. The circum- 
stances under which the Hohenzollerns had 
fallen made it altogether unlikely that that par- 
ticular dynasty would ever come back. Some 
other princely house might, however, win 
acceptance — most probably the rather popular Wittelsbach family 
previously ruling in Bavaria. After all, the German people as a 
whole had unquestionably been monarchist at heart; even the Social 
Democrats had never put a republican plank in their otherwise 
strongly liberal political platform. Furthermore, not only was the 
once powerful Conservative party (hastily rechristened the German 
National People’s party) still undisguisedly in favor of continuing 
monarchy, but there were plenty of unconverted monarchists in the 
ranks of at least two other major parties, the Center and the National 
Liberal, now also bearing the new names of Christian People’s and 
People’s party, respectively. Continued internal disorder, coupled 
with the country’s need for a strong executive in the face of a hostile 
world, undoubtedly might produce a swing back to monarchy, in 
both nation and states; in which event, the degree to which the 
hastily devised reforms of 1918 would survive would be problem- 
atical. 

A second possibility was that a new regime 
2. A NEW REGIME .^yould bc Organized under the leadership and 
ON MAJORITY control principally of the Majority Socialists. 

SOCIALIST LINES would mean perpetuation of the new-born 

republic, adoption of a liberal constitution, establishment of broad 
political democracy, and at least some steps toward eventual sociali- 
zation of the instrumentalities of production and distribution. It 
Would not, however, mean much of what we today should regard as 
downright radicalism. In opposing the old order, the Social Demo- 
crats had been forced into a position which, by contrast, appeared 
extreme. Those of them now numbered with the Majority, 
however, had not wanted revolution, and had tried to avert it. 


POSSIBILITIES OF 
THE SITUATION: 

I. A MONARCHIST 
REACTION 
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3. IMMEDIATE ECO- 
NOMIC REVOLUTION 
AS FAVORED BY INDE- 
PENDENT SOCIALISTS 


4. A START ACIST 
TRIUMPH 


Having been put in power by it, they were bent upon keeping it 
within bounds. 

A third course to which the situation might jead 
would be one marked out by the Independent 
Socialists. It would be frankly revolutionary. 
Although seeming at times to lean strongly to 
communism, the Independents were not, as a 
party, favorable to anything like a dictatorship of the proletariat. 
Nevertheless, they had little patience with the moderate ideas and 
cautious strategy of the Majority clement, and were above all out of 
sympathy with the idea of putting political reorganization first and 
letting socialization come afterwards. They would postpone such 
tasks as adopting a new constitution, and proceed at once with 
economic and social reconstruction. 

A final possibility was that the most radical ele- 
ment of all, the Communists (generally known 
in this period as the “Spartacisrs” would come 
into control — in which case Germany would definitely go the way 
of Russia. Incited by tireless bolshevik propaganda, and recruited 
from the Independent Socialists and other c.xtremer groups, the 
Spartacists scorned parliamentary government, majority rule, and 
other “bourgeois” devices. Through their newspaper, the Rote 
Fahve (“Red Flag”) and inflammatory manifestoes, they called upon 
the workers of all lands to settle once for all with capitalism, and 
were bent upon making a good job of it in their own country, thek 
objective being nothing less than the establishment of a soviet system 
on the Russian pattern, grounded, of course, upon a proletarian dic- 
tatorship. Direct action — not haggling over the instruments of 
political democracy—was to usher in the new era, with the general 
strike as the favorite means of forcing results. 

PROBABILITIES Although the profoundest issue was between the 
idea of democracy and that of sovietism, the 
probabilities of the situation lay with the second and third oJf the 
possible courses that have been indicated. Monarchist reaction might 
eventually come, but hardly until other programs had been tried 
and had failed. On the other hand, the Spartacists, while for a time in 
control of Munich and other centers, and while long a highly dis- 
turbing factor in the situation, proved unable to get a grip upon the 
country as a whole, and seemed reasonably certain never to be able 
to break down the attachment of the average German to the things 
which bolshevism would destroy. As between the tu'^o programs of 

^ From the gladiator Spartacus who led a servile revolt at Rome in 73-71 n.G. 
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organized socialism, a genuine choice, however, had to be made. 
Should emphasis be placed upon the completion of the political 
revolution, the adoption of a new constitution, and the reorganiza- 
tion of administration, letting the social and economic revolution go 
over for gradual realization in a later period? Or should the social 
revolution come first? Chancellor Ebert and his Majority sup- 
porters favored the first plan; Haase and other Independent radicals 
favored the second; and when it became apparent that the Majority 
policy was to prevail, Haase and his fellow-partisans withdrew (in 
December, 1918) from the provisional government.^ 

Meanwhile, preparations went forward for con- 
voking a national assembly to frame a constitu- 
tion. Such a step had been promised by the pro- 
visional government when assuming power, and 
almost simultaneously a proclamation had announced that thence- 
forth all elections would be carried out on the basis of equal, direct, 
and universal suffrage for both men and women 20 years of age and 
over, by secret ballot, and according to the list system of propor- 
tional representation. Promptly, too, an electoral law on these lines, 
drafted by the secretary of the interior and later “father” of the 
republican constitution. Dr. Hugo Preuss, had been put in readi- 
ness.” Having maneuvered enough of its supporters into the Cen- 
tral Workers’ and Soldiers’ Council (main organ of the forces striv- 
ing for immediate social revolution) to swing it over to the plan, 
the provisional government, ten days before the withdrawal of the 
Independents, fixed Sunday, January 19, 1 9 1 9, as the date for electing 
the constituent assembly; and on that momentous day of inquest the 
nation’s will was registered. Throughout a country flooded with 
pamphlets and plastered with posters, the campaign leading up to the 
balloting aroused tremendous interest; and notwithstanding Spar- 
tacist efforts to frustrate the entire undertaking, nearly 83 per cent 
of the qualified voters (including soldiers still with the colors and 
prisoners of war returning from captivity) — in all, 30,524,000 people 
— went to the polls. The elections were fair and orderly, and a total 
of 423 delegates were duly chosen from 37 large electoral dis- 
tricts into which the country had been newly divided for the 
purpose. 

^ The immediate circumstance that produced the break was the provisional gov- 
ernment’s bloody suppression, on Christmas eve, 1918, of a Spartacist uprising in 
Berlin. The events of the period are described at length in A. Rosenberg, A History 
of the German Republic (London, 1936), Chaps, ii-iii. _ „ . , 

“ The text of the law (dated November 30, 1918) is printed m the Retchsgesetz- 
blatt, No, 167, pp. 1345 ff. 
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Contemplation of the personnel of the new body 
THE CONSTITUENT revealed a number of significant facts. In the 
AssEMBLv AND q£ leadcts in the old Reichs- 

COMPLEXION reappeared, and, along with them, a large 

proportion of the rank and file as well. These 
people, together with additional persons connected with public 
affairs and business, assured the Assembly a substantial fund of 
knowledge and experience, and it was generally considered that the 
level of ability was exceptionally high. Trade-union officials, civil 
servants, authors and journalists, and representatives of commerce 
and industry were especially in evidence; lawyers, considerably less 
so than in the futile Frankfort assembly of 1848. Of interest, too, 
was the presence of no fewer than 37 women, most of them Social- 
ists. More significant than anything else was, naturally, the Assem- 
bly’s political complexion; for by this chiefly would be determined 
the direction in which the new republic’s political development 
w'ould be pointed. In a body more broadly representative by all 
odds than any previous political gathering in the country’s history, 
every party of any consequence had spokesmen save only the Spar- 
tacists. Having renounced political methods, these extremists put 
up no candidates and took no part in the elections — beyond obstruct- 
ing them in such ways as they could. As for the rest, the popular 
votes polled and seats won (disregarding various minor groups) may 
be depicted as follows: 

Democrats 

5,261,187 




Majority Socialists 
11,130,452 . 

38.7% / 


Independent i 
Socialists I 
2,187,305 
7.6% I 


Christian People’s (Center) 
\ 6,686.104 

X 19.7% 

' \ People’s 

/ \ 1,473,975 

\ National 
\ People’s 
40 UConservative) 

^ f 2,408,387 

1 8.4% 


Principal Groups in the Weimar Assembly 
Figures inside the diagram indicate the number of seats won 


The make-up of the electorate was so different and the apportion- 
ment of seats so changed that comparison of these figures with the 
statistics of the last Reichstag election held under the imperial re- 
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gime (in 1912) is hardly worth while. Without being able to meas- 
ure it precisely, one is warranted, however, in concluding that there 
had been a considerable shift toward the left. The National People’s 
party secured less than 10 per cent of the seats in the new body, 
whereas its predecessor, the Conservative party, had 17.9 per cent 
of those in the former one. On the other hand, the two socialist par- 
ties controlled 43.9 per cent of the seats in the present assembly, as 
compared with a Social Democratic quota of only 30.3 per cent in 
the earlier one.^ The matter of chief significance, however, was 
that, with the Spartacists absent, the Independent Socialists in a 
small minority, and the ultra-conservative or reactionary forces not 
formidable, the Assembly was predestined to be dominated by men 
and women who would favor proceeding with political reorganiza- 
tion on liberal and moderate lines, to the exclusion of anything 
resembling sovietism on the one hand or reactionism on the other. 
With a heavy plurality (although a good deal less than a majority), 
the Majority Socialists would certainly lead. They, however, could 
not go far without the support of one or more of the non-socialist 
parties; and this was an additional guarantee of compromise and 
moderation. In point of fact, the resulting constitution was the 
handiwork, speaking broadly, of the Majority Socialists, Democrats, 
and Christian People’s party, or Center — the so-called “Weimar 
Coalition,” substantially continuing the tripartite coalition of mod- 
erate, democratic parties formed originally in 1917. 

Once before— to be exact, 7 1 years in the past— 
SOME QUESTIONS ^ uation-wide popularly elected assembly 

had addressed itself to the framing of a liberal constitution for a 
revolutionary Germany. The Frankfort Assembly had failed, and 
for two generations the country had travelled the road of political 
illiberalism and reaction. Now that the nation had again been 
brought, swiftly and unexpectedly, to a pinnacle of opportunity, 
would the efforts of its reformers be more successful? And if ini- 
tially so, would the resulting regime endure? Would the people 
the question has melancholy pertinence now, although hardly en- 
visaged in 1 9 1 9 — escape from monarchist regimentation only to find 
themselves encased in a strait-jacket of fascist manufacture? 

Notwithstanding widespread public disorder, the Assembly 
(known officially as the Deutsche Verfasstmgsgebende National- 
versavmilwig) met promptly on the scheduled date, February 6, at 

" Of course they would have had decidedly more seats in the Reichstag under an 
electoral system like that of ipip- 
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Weimar.^ There was a good attendance, and the work in hand was 
entered upon with orderliness and dispatch. The rules of procedure 
in force in the late Reichstag were adopted; offi- 
THE PROVISIONAL Were elected, initially revealing a significant 

GOVERNMENT tendency of the Majority Socialists, the Demo- 

REGULARIZED AND j 1 • ri 1 ) 1 

EXPANDED ^ Christian People s party to work 

together; and with a view to tiding over the 
period until a permanent constitution could be prepared and put 
into operation, a provisional organic law, forming in effect a tem- 
porary constitution, was passed in four days’ time, regularizing and 
expanding the provisional government and defining its relations with 
the Assembly itself. In association with a chancellor, the commis- 
sars — thenceforth to be known by the more conventional name of 


ministers — were to continue as the supreme ex'ecutiv''e power. But 
a president of the Republic was to be chosen by the Assembly, he in 
turn naming the ministers; and the ministers were to be responsible 
to the Assembly. In initiating legislative measures for consideration 
and adoption by the Assembly, the chancellor and ministers were to 
have the advice of a “committee of the states,” a sort of upper house 
consisting of one or more representatives from each state having a 
popular form of government. Officially, these arrangements were 
for the time being only; in point of fact, they foreshadowed (as 
they were intended to do) various major features of the system about 
to be written into the permanent constitution. In pursuance of them. 
Chancellor Ebert was forthwith elected president of the Republic; 
another prominent Majority Socialist, Philipp Scheidemann, assumed 
the chancellorship and formed a ministry containing not only Major- 
ity Socialists but Democrats and Christian People’s party repre- 
sentatives; while the Assembly itself settled into the position of a 
national parliament, exercising — in addition to its work on the con- 
stitution — all of the powers commonly associated vdth such bodies 
under democratic systems of government.” 


^ This place, the capital of the little grand-duchy of Saxc-'Weimar-Eiscnach, was 
selected partly because of iis association with the best traditions of German liberal- 
ism, as represented by Goethe and Schiller, and partly in deference to the desire of 
the south Germans that the convention be held elsewhere than in Prussia. The pro- 
visional government, furthermore, wislted to shield the gathering from the disorders 
to which Berlin was constantly exposed. 

“ As has appeared, the French National Assembly of 1871 functioned in much the 
same way (see p. 419 above). Although not elected primarily for the purpose of 
making a constitution, it eventually performed that task; and in the meantime — some 
four years in this instance, as compared with less than six months in the case of the 
German Assembly — it, like the Weimar gathering, served as the country’s principal 
organ of government. 
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Having converted the purely revolutionary 
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government or Chancellor Ebert into a tern- 

ANO 1 • •« 1 

PROMULGATED Cabinet government responsible to a 

popularly chosen body, the Assembly proceeded 
to its primary task of framing a permanent republican constitution. 
Students of American constitutional history will recall how greatly 
the work of the Philadelphia convention of 1787 was expedited by 
the submission by Edmund Randolph, in behalf of his state’s delega- 
tion, of the Virginia plan, affording the convention at the very out- 
set a series of concrete proposals upon which to concentrate atten- 
tion. The same role was played at Weimar by a constitutional draft 
prepared in advance by a committee created by the provisional gov- 
ernment and presided over by the indefatigable Democrat, Dr. 
Preuss.^ The original Preuss plan was not adopted by the Assembly 
in all of its major features; its proposal for the dismemberment of 
Prussia, for example, did not prevail. It nevertheless afforded an 
excellent starting point for debate, and Preuss himself has ever since 
been rightly regarded as the chief architect of the new fundamental 
law. 


As was to be expected, much criticism fell upon the Assembly as 
its work progressed. Moving too slowly to please some, too rapidly 
to please others, it labored under handicaps, not the least of which 
was the prevalent disposition to expect it to accomplish more than 
M^as humanly possible. The ultra-radical elements professed to see 
in it and in the temporary government Avhich it had set up the 
instrumentalities of reaction. Losing their initial enthusiasm, con- 
siderable sections of the people became indifferent to its efforts, or 
grew skeptical as to their success. Disregarding strictures from with- 
out, however, and overcoming a tendency to prolixity such as had 
destroyed the usefulness of the Frankfort assembly, it pushed its 
deliberations to a conclusion quite as rapidly as the gravity of its 
task permitted. The proposed instrument was discussed on first 


' Being a Jew, Preuss had never attained a university professorship. He was, 
however, a professor of public law in the Berlin Handels-hochschule (Commercial 
High School), a well-known writer on municipal government, and an accomplished 
student of constitutional matters. Among his favorite reference books were Bryce’s 
American Commonwealth, Lowell’s Government of England, and Redlich’s Pro- 
cedure of the Home of Commons. After the constitution was made, he wrote 
voluminously about it; indeed, as an interpretation of a new instrument of govern- 
ment by one who had borne a leading share in framing it, his books — ^such as Deiitsch- 
lands republikajiische Reichsverfasstmg (and ed., Berlin, 1921) and Staat, Recht, und 
Freiheit (Tubingen, 1926)— are worthy of being compared with the Federalist of 
Hamilton, A'ladison, and Jay, and with Ito’s famous Commentaries on the constitution 
of Japan. 
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reading in February and^ early March, in committee from March to 
June, and on second and third readings during July. On July 31— 
three weeks after the Assembly had performed another important 
but less agreeable function in ratifying the Treaty of V ersailles— 
the permanent constitution was finally adopted, by a vote of 262 to 
75, the opposition coming chiefly from the National People’s party 
and the People’s party, at one extreme, and the Independent Social- 
ists at the other. 

Notwithstanding that the instrument envisaged extensive future 
use of the popular initiative and referendum, the Assembly took no 
action to refer it to a popular vote, or to procure for it any other 
form of ratification, e.g., by the Lauder, or states.^ Accordingly, 
once approved at Weimar, the constitution was ready to be promul- 
gated; and this step was duly taken, by presidential proclamation, 
on August 1 1 , The procedure was thus the same as in the case of 
the French constitution of 1875; and, as in that instance too, pro- 
mulgation of the new instrument entailed no immediate changes in 
the government as actually operating. Ebert took the oath of office 
on the new basis; the existing ministry went on unmolested; the 
Assembly, pending the election of the first republican Reichstag, 
continued in the role of a national parliament, moving from Weimar 
to Berlin in September, and disbanding only in June of the follow- 
ing year. During the interval, the body enacted not only numerous 
laws required for the full carrying out of the constitution (relating, 
for example, to the election of the Reichstag and of the president), 
but also many financial and other measures of which the country 
stood in need. 

^ This aroused no serious criticism. The Assembly had been elected so recently 
and was so broadly representative that no one could validly dispute its right to speak 
and act for the nation. In point of fact, none of the new post-war European con- 
stitutions was submitted to a popular vote save only that of the German Land of 
Baden. 



CHAPTER XXXII 


THE WEIMAR 
CONSTITUTION; 


1 . SOME LEADING 
CHARACTERISTICS 


The Republican Constitutional System 

N early all of the new written constitutions which sprang 
into being in the reconstructed Europe of early post-war 
days — in Austria, Czechoslovakia, Poland, Finland, Yugoslavia, etc. 
— were lengthy documents; and the first thing that strikes one about 
the fundamental law of the new German Republic is its sheer bulk.^ 
Indeed, aside from one or two state constitu- 
tions in our own country, the world had never, 
down to 1919, seen a lengthier one. At the 
beginning was a well-worded preamble; at the end, a group of 16 
“transitional and concluding articles.” Between lay two vast 
stretches of constitutional matter: Part I, in seven chapters and 108 
articles, dealing with the “structure and func- 
tions of the Reich”; Part II, in five chapters and 
57 articles, devoted to the “fundamental rights 
and duties of Germans.” Experience indicates that constitutions can 
easily be overdone in this respect; unrestrained elaboration of detail 
tends to restrict freedom of legislation and otherwise to impede effi- 
cient government. It is not difficult to see, however, why a lengthy 
document should have come from the hands of the Weimar As- 
sembly. The system provided for, if not truly federal,” nevertheless 
involved novel and complicated arrangements as between nation 
and Lander, or states; and these seemed to require definition in con- 

* The German te.xt will be found in many places, e.g., G. Anschutz, Die Ver- 
fasstmg des deutschen Ketches vovi ii. August, (14^ ed., Benin, 1933), pp- xi- 
xxxxvii, and F. Marschall von Bicberscein, Veriassungs-recoUtches Reichsgesetz und 
wiohtige Verordmmgen (Mannheim, 1929). 3 - 8 i- Convenient English trans.aaons 
appear in H. Kraus, The Crisis of Gentian Democracy ,179-116, and H. L. McBain 
and L. Rogers, New Constitutions of Europe, 176-212. Fm the more important por- 
tions, see N. L. Hill and H. W. Stoke, op. cit., 374-384-. Translated texts of most of 
the post-war constitutions will be found in H. L. A'lcBain and L. Rogers op. ctt Cf. 
A. J. Zurcher, The Experiment with Democracy m Central Europe (New York, 
1933), Chap, i; A. Headlam-Aforlcy, The New Democrattc Constttutwns of Ei^ 
(London, 1926), Chap, ii; and A. Mendelssohn-Bartholdy, War and German 
Society (New Haven, 1937), Ft. II, Chaps, vii-xi, on The Effect of the War on the 
Constitution of Germany:' H. Preuss, Urn die Retchsyerfassnng von Wenmr 
(Berlin, 1924), is interesting because of the author’s prominent part m drafting the 
instrument. 

“ See p. 643 below. 
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siderable detail. Makers of constitutions for federal or quasi-federal 
governments nowadays, recalling the trouble that uncertainty about 
division of powers has caused in the United States, usually seek to 
cover the matter from every angle. In the second place, in their 
enthusiasm over the long-awaited opportunity to write their ideas 
into the country’s fundamental law, the reform elements — particu- 
larly the Social Democrats — naturally were inclined to put into the 
constitution everything that they wanted to see provided for, 
thereby, so to speak, nailing their program down. In the third place, 
the constitution was a product of numerous compromises, not the 
least of which was a concession to the more radical elements which 
eventuated in placing in the fundamental law considerable sections, 
e.g., those relating to economic councils, which otherwise would 
hardly have found lodgment there. Subsequent events, however, 
have once more demonstrated that mere elaborateness of constitu- 
tional provision is no guarantee of stability and permanence. 

Still further characteristics flowed, at least in part, from the cir- 
cumstances mentioned. The constitution ran on economic, almost 
as much as on political, lines. Many matters commonly left largely 
or wholly for regulation by ordinary law were here covered in 
detail; for example, no fewer than nine articles dealt with the single 
subject of railways. The status- of the individual citizen was no- 
where else treated with equal fullness. On the other hand, agreement 
on many matters could be carried only to a certain point, vuth the 
result that provisions on a subject sometimes started off with assur- 
ance, only to come to a sudden stop or evaporate in more or less 
meaningless generalities. Because, furthermore, of lack of informa- . 
tion ready to hand, as well as because of inability to agree, numerous 
subjects were expressly — no doubt sometimes fortunately — ear- 
marked for later regulation by ordinary law. And many of the 
rights guaranteed were explicitly made subject to curtailment as 
later law should provide or direct. 

2. SOURCES sources from which the constitution’s ar- 

chitects drew were many and varied. To some 
extent, they were foreign — chiefly French, Swiss, and American.’ 
Far more largely, however, they were German. First of all, there 
was the constitution of the recent Empire. From it was salvaged 
whatever seemed appropriate, and here and there the old phrase- 
ology reappeared substantially without change; even the term Reich, 

• “The Influence of the American Constitution on the Weimar Con- 

smution, in C. Read (ed.), The Constitution Reconsidered (New York, 1938), 
285-296. 
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which commonly had been thought of as denoting “empire,” was 
preserved, with the new meaning of “realm,” or, perhaps better, 
“commonwealth,” Two other historic German documents contrib- 
uted materially — (i) the ill-fated Frankfort constitution of 1848, 
which, although still-born, had for 70 years been carried in men’s 
minds as a program, and (2) the Social Democratic party’s Erfurt 
Program of 1891. In its hour of opportunity, German liberalism 
was indeed fortunate in having rich native, as well as foreign, 
resources upon which to draw. 

The constitution of imperial days could be 
3. PROVISIONS FOR amended in exactly the same manner in which 
AMENDMENT Ordinary laws were enacted, i.e., by simple ma- 

jority vote in the Bundesrat and Reichstag, save only for the limita- 
tion that any amendment was regarded as rejected if as many as 14 
votes were cast against it in the Bundesrat. For amending the repub- 
lican constitution, no fewer than four procedures were provided 
in the instrument, as follows; (i ) a two-thirds vote in both Reichs- 
tag and Reichsrat; (2) a two-thirds vote in the Reichstag alone, 
provided that the Reichsrat, in disagreeing, did not within two weeks 
demand that the amendment be referred to the people; (3)3 two- 
thirds vote in the Reichstag, followed by approval by the people, 
in case the Reichsrat called for a referendum; and (4) popular ini- 
tiative, followed by a referendum and adoption of the proposal by 
majority vote. Joining, as it did, the initiative and referendum with 
action by the legislative bodies, the amending process bore closer 
resemblance to that of Switzerland than to any other in Western 
Europe, although there is the important difference that in the smaller 
republic no amendment can be finally adopted without a vote by 
the people. Unlike the situation under the Empire, no single state 
could by a determinate act permanently block a proposed amend- 
ment. Prussia, to be sure, had more than enough votes in both 
Reichstag and Reichsrat to prevent a proposal from being passed in 
either body by a two-thirds vote. But, in the first place, there was 
no constitutional requirement similar to the old one under which 
Prussia’s (and every other state’s) votes in the Bundesrat were cast 
in an indivisible block under a single mandate. In the second place, 
rejection of an amendment in the Reichstag, which the concentra- 
tion of all Prussian votes on the same side of a question might con- 
ceivably bring about, could have no effect if the sponsors of an 
amendment were disposed to press their case beyond compelling 
the proposal to be submitted to the people. Finally, there was noth- 
ing to prevent any proposal, if blocked in the Reichstag, from being 
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taken up by the electorate and adopted by its own independent 
action. 


EARLIER AMEND- 
MENTS AND LATER 
SUSPENSIONS 


Manifestly, the constitution’s makers intended 
that the nation should find no difficulty in re- 
vising its fundamental law whenever it chose; 
and during the decade 1919-28 almost a dozen 


amendments were adopted, commonly by vote of the Reichstag with 
concurrence of the Reichsrat.^ Thus in 1921 an amendment made 


important changes in the representation of the Lander in the Reichs- 
rat.“ In 1926, another one extended parliamentary immunities to 
members of Reichstag committees during intersessional and inter- 
parliamentary periods. At no point, however, were the fundamen- 
tals of the governmental system touched until the stormy period of 
the Hitlerian dictatorship. Even during the troubled years 1930-32, 
when parliamentary government was largely in abeyance and “presi- 
dential dictatorship” was fast paving the way for Naziism, the meas- 
ures employed — not stopping short of assumption of complete con- 
trol over the government of Prussia by the government of the Reich 
— did not alter the form of the fundamental law, and indeed were 
not on their face contrary to it. Rather, they were in pursuance of 
the instrument’s famous Article 48, conferring upon the president 
of the Republic extraordinary powers for the preservation of “pub- 
lic safety and order.” ® Again when, in March, 1933 — two months 
after Hitler became chancellor — the Reichstag and Reichsrat enacted 
(in a measure “to combat the national crisis”) that up to April i, 
1937, national laws might be made “by the national cabinet as well 
as in accordance with the procedure established in the constitution,” 
and that the laws so enacted might “deviate from the constitution 
in so far as they did not affect the position of the Reichstag and 
Reichsrat,” ^ the constitution was not technically amended, but 
rather simply pushed aside for a period in respect to those of its 
provisions which undertook to specify the ways in which laws should 
be made. As time went on, government became more and more an 
extraconstitutional affair, and, as will be pointed out in a later chap- 


^ The courts held that any statute passed by a two-thirds vote in the Reichstag 
was to be accepted as a constitutional amendment if it were such in substance. This 
facility of amendment may be regarded as having had a deleterious effect, for the 
heaping up of constitutional amendments by so easy a procedure tended to destroy 
the “constitutional conscience” of the nation, rendering far-reaching and revolu- 
tionary changes by ordinance and coup d’etat less shocking, 

" See p. 666 below. 

“ See p. 680 below. Undoubtedly the measures referred to strained Article 48 to 
the limit; but officially all of them were grounded upon it. 

* For text, see J. K. Pollock and H. J. Heneman, The Hitler Decrees (2nd ed., 
Ann Arbor, Alich., 1934), 4. 
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ter/ changes of the most drastic character — abolition of the Reichs- 
rat in 1934 and merging of the powers and functions of the president 
with those of the chancellor-Fw/jrer in the same year — ^were intro- 
duced with no attempt at all to rephrase the constitution’s text. With 
the Weimar instrument simply gathering dust, the actual working 
scheme of government is today subject to modification in any and 
all of its parts by arbitrary executive decree. 


REICH AND “lan- 
der”: THE PROBLEM 
OF FEDERALISM 


Two questions of major import in the Weimar 
debates of 1919 were: (i) Should the federal 
form of government be preserved?, and (2) 
Should the states be left with boundaries and 


names as they had been under the Empire? In behalf of federalism, it 
could be urged that it was in line with lengthy German tradition 
and experience; that several of the states were political entities rooted 
deeply in history and both desirous and deserving of maintaining 
something of their former position; and that while the lesser states, 
especially in the south, had been jealous of Prussia’s preeminence 
under the Empire, a consolidated, unitary system would be likely 
to mean a Prussianization of the whole, which would be even less 
agreeable. There were, however, strong considerations and influ- 
ences the other way. Federalism was regarded as having many 
inherent disadvantages, and as being generally on the decline 
throughout the world. Not even the far-reaching guarantees of 
states’ rights in the imperial constitution had availed to prevent stead- 
ily increasing centralization in Germany in the decades before 19 r 8 
— in finance, in military arrangements, in the interpretation of re- 
served rights,” in administration — a trend evidenced not only in 
formal constitutional amendments, in legislation, in agreements be- 
tween imperial and state authorities, but in the general sweep of 
usage and custom as well. Long before 1914, powerful elements 
had favored suppressing the states altogether, or at all events sub- 
ordinating them under a strictly unitary system; and although those 
elements had been chiefly of the militarist and imperialist persua- 
sion, there were liberal-minded men in the Weimar Assemb^ 
argued that post-war Germany could hope to maintain herself in the 
face of her victorious enemies only if her people were marshalled 
under a single, centralized government — only if organized in an 
Einheitsstaat rather than a Bundesstaat as of old. It remained, how- 
ever, for a program of this sort to be carried out by the Hitler dic- 
tatorship more than a decade later. 


^ See Chap, xxxviii below. 
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QUESTIONS OF PO- 
LITICAL geography; 
PRUSSIA 


Deeply involved in the problem was the further 
question of redrawing the political map of the 
country. External boundaries were changed 
perforce, through compulsory relinquishment 
of upwards of 35,000 square miles of territory under terms of the 
Treaty of Versailles; ^ and a provision of the new constitution looking 
to the absorption of Austria into the Republic was rendered of no 
effect by action of the Supreme Council of the Allied and Asso- 
ciated Powers." But the essential question was as to whether, assum- 
ing that states were to continue to exist (on a federal basis or 
otherwise), the number and boundaries of such divisions should go 
on as before. The nub of the matter was the future of Prussia. Long 
before the War, the criticism had been heard that imperial Germany 
was not a true Reich at all, but only (as Bismarck really intended 
it should be) a masterful Prussia surrounded by minor states in 
varying degrees of vassalage. Inclined at best to particularism, and 


’ Border lands populated largely or mainly by non-Germans were assigned to 
the newly created republics of Czechoslovakia, Poland, and Lithuania. In the north, 
Denmark by plebiscite acquired a large part of the old duchy of Schleswig. On the 
west, a rectification of frontiers gave Belgium the districts of Eupen and Malmedy. 
Alsace and Lorraine were returned to France. Indeed a belt of territory populated 
heavily by Germans and cutting across Prussia from the Polish borders to the North 
Sea — the much-discussed “Polish corridor” — ^was given to Poland, thereby isolating 
thousands of square miles of east Prussian soil from the remainder of the Reich. 
On the other hand, the coal-bearing Saar Valley, placed under the jurisdiction of 
the League of Nations for a period of 15 years, with a view to a decision by the 
inhabitants at the end of that time as to whether to remain with Germany or to join 
France, voted heavily in January, 1935, for continuance with Germany. And after 
the question had all but precipitated Europe into general war, 11,500 square miles 
of border territory, inhabited mainly by Germans, were taken from Czechoslovakia 
in the autumn of 1938 (later, nearly all of the remainder of the Czechoslovak Re- 
public was converted into a German protectorate). Memel, too, was recovered by 
Germany in 1939. And at the moment when these pages went to press (September, 
1939), German armed forces had seized Danzig and subdued Poland — with ultimate 
results depending on the outcome of a general European war which these actions 
precipitated. On the arrangements made in 1919 and the problems to which they 
gave rise, see W. H. Dawson, Germany Under the Treaty (New York, 1933), 
Chaps, iii, v-viii. 

" Article 80 of the Versailles treaty bound Germany to “respect strictly the inde- 
pendence of Austria.” Discovering in Article 61 of the Weimar constitution a pro- 
vision for the representation of Austria in the Reichsrat “after its union with the 
German Reich,” the Supreme Council first pronounced the offending section null 
and void and afterwards, on August n, 1919, forced Germany to sign a diplomadc 
act making similar declaration. For almost two decades thereafter, the question of 
the AnscMiiss, i.e., the union of Austria with Germany, remained a disturbing factor 
in European politics, until finally, in the spring of 1938, Hitler defiantly — and with 
impunity — brought about the desired annexation. Although after 1919 only a frag- 
ment of its former self, Austria alone, as absorbed in 1938 and renamed the Ostmark, 
very nearly compensated the Reich for its territorial and populational losses as a 
result of the War. Cf. P. Slosson, “The Problem of Austro-German Union,” Internat. 
Conciliation, 'No. 250 (May, 1929). 
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holding Prussian leadership chiefly responsible for the misfortunes 
that had befallen the country, Bavaria and other southern states were 
so separatist-minded by 1919 that there was actual fear lest they 
break away and set up for themselves if Prussia were not dismem- 
bered or otherwise put under restraint. In the event that the coun- 
try as a whole should hold together, there must, in the difficult days 
to come, be more unity and centralization. Yet if Prussia remained 
intact, would not this merely enhance her power? Moved by con- 
siderations such as these, the Preuss commission proposed that the 
states be evened up in area and population by dividing Prussia into 
from seven to nine states and combining the others into approxi- 
mately the same number, giving a total of perhaps 15, which should 
then be organized in a strictly federal republic.^ As further jus- 
tification for the scheme, it was argued that Prussia was histor- 
ically only a polyglot, artificial combination of territories swept 
together by conquest and dynastic marriages, with hardly more 
natural unity than the now dissolving Habsburg dominion farther 
south. 


There were, however, plenty of obstacles. Who should assume 
authority to work out the division? On what basis, e.g., by plebi- 
scite or otherwise, should the new grouping be made? If more unity 
was desired, was not the dismemberment of the largest of the states 
a poor way to go about attaining it? Could not Prussian dominance 
be curtailed without breaking the state in pieces? As for Prussia 
herself, she naturally offered stiff opposition, arguing that dismem- 
berment would be a sorry reward for bearing the brunt of the war, 
and that through the collapse of the Hohenzollern dynasty not to 
mention losses of territory under the peace treaty she already had 
lost much of her privileged position and importance. As for the 
other larger states, they too — particularly Bavaria cooled toward 
the proposal when it dawned upon them that if Prussia were dis- 
membered they might not escape a similar fate.” 

In the end, the constitution’s makers dropped 
CONSTITUTIONAL issuc and contented themselves with writing 


PROVISIONS AND completed instrument an article declar- 

resulting changes division of the Reich into states— 

thenceforth to be known as Landei '^ — was designed to seive the 


^ Dr. Preuss himself strongly favored a unitary system, or at all events as great a 
degree of unity as could be achieved, and eventually became an opponent of Prussian 

dismemberment. , , , 

= On the controversy in the Assembly and the various proposals that were made, 
see R. Brunet, The New Gewian Constiwtion (New \ork, 1922), 43 57* , 

= Meaning, literally, “areas” or “territories,” and carr>dng no such suggestion of 
political vigor as docs the term Stnaten (“states’). 
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highest cultural and economic progress of the people” and stipulat- 
ing that in future new Lander might be created and boundaries 
changed by constitutional amendment, or even by ordinary law, 
provided that all Lander directly affected should give their assent, 
or that, in the absence of such assent, a plebiscite taken in the areas 
concerned should yield a three-fifths affirmative vote, with at least 
half of the eligible electors votingd Nor did these provisions for 
“mobility of frontiers” prove a dead letter. Prussia was never di- 
vided; “ on the contrary, she gained additional territory from subse- 
quent readjustments affecting other Lander. But in 1 920 a new Land 
of Thuringia came into being, consolidating as many as seven little 
states of earlier days; ^ in the same year, the Coburg portion of the 
duchy of Saxe-Coburg-Gotha joined Bavaria, the remainder casting 
in its lot with Thuringia; in 1922 the Pyrmont section, and in 1929 
the Waldeck division, of Waldeck-Pyrmont united with Prussia; 
and altogether the number of states was reduced from 25 under the 
Empire to a total of 17, where it stood for years, until in December, 
1933, under the auspices of the Hitlerian dictatorship, Mecklen- 
burg-Strelitz was united with Mecklenburg-Schwerin to form the 
single state of Mecklenburg.^ By the last date mentioned, as will 
appear, the Lander had been so completely stripped of their powers 


that it did not greatly matter how numerous or few they were. 

Far from suppressing the former states, how- 
GENERAL POSITION Weimar constitution accepted, recog- 

nized, and perpetuated them; it even gave their 

UNDER THE WEIMAR ’ ^ ^ r i 

CONSTITUTION govcmments representation in a federally con- 

structed body, the Reichsrat,'" corresponding 
structurally if not functionally to the old Bundesrat. Their general 
position under the new plan was, however, very different from 
before. In the first place, they did not have ultimate control over 
their territorial limits, or even assurance of permanent existence; 
under specified conditions, they could be dismembered, or even 
blotted out completely, by the government at Berlin. In the next 
place, they were not free, as they had been under the Empire, to 


^ Art. 18. Compare the insecurity of the states resulting from this article with the 
guarantees of statehood laid down in Art. iv, § 3, of the constitution of the United 
States. 

“ Except for the territories lost by the peace treaty. 

“ This consolidation had passed through its initial stages before the Weimar con- 
stitution took effect. 

* In 1922, the Upper Silesians voted against setting up separately, as did, two years 
later, the inhabitants of the old Hanoverian portions of Prussia. On the general sub- 
ject, see H. Kraus, Germany in Transition (Chicago, 1924), Chap. vi. 

See pp. 666-667 below. 
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decide for themselves what form of government they would have. 
By strict injunction of the Weimar instrument, every one must 
maintain a republican government, with representative assemblies 
(both state and municipal) elected by “universal, equal, direct, and 
secret suffrage of all German citizens, both men and women, accord- 
ing to the principles of proportional representation,” and must have 
a responsible cabinet.^ In the third place, re-labeled with the politi- 
cally colorless term Lander, they were restricted to powers which, 
in themselves small, rested only upon the precarious basis of a con- 
stitution that could be amended unilaterally by the national govern- 
ment (i.e., the Reichstag and Reichsrat, or even the Reichstag 
alone), and that, therefore, could at any time be shifted, regardless 
of the Lander, to the advantage of the Reich. 

In the light of these fundamental weaknesses in 
the position of the Lander, it is difficult to see 
how^ the new system can properly be regarded 
as federal. Many German writers, to be sure, have contended that it 
was such. The Lander, they point out, had original existence, ante- 
dating the new Reich; their powers were residual, as are those of the 
states in the United States; and in practical operation the scheme in 
general undoubtedly looked federal. If, however, true federalism 
requires a distribution of public powers between a central govern- 
ment and a set of divisional governments on such lines that neither 
central government nor divisional governments can alter it by their 
own independent action, the Weimar system does not qualify. If 
our government at Washington could independently withdraw any 
and all powers from the states, take from Texas half of its territory, 
and annex Rhode Island to Connecticut, we certainly should no 
longer think of ourselves as having a federal form of government. 
Germany under the Weimar constitution had a governmental sys- 
tem from which the historic stamp of federalism had by no means 
been erased, and popular concepts of the system ran largely on fed- 
eral lines. But in the final analysis the system was unitary.' 

= fcTs only fair to observe that while some German constitutional lawyers were of 
this opinion, the majority clung to an opposite view-while still others, baffled by 
the problem, were inclined to brush it aside as of only theoretical importance; and 
certainly whatever of federalism there was in the system has long since been 
obliterated by the Nazis. For a scholarly discussion of the sub)ect, see R. Emerson, 
State and Sovereimty in Modem Germany (New Haven, 1928), 236-253. 1 he only 
other post-war European constitution which contemplated arrangements to any 
degree approximating federalism was that of Austria. See A. Headlam-hiorley, The 
Neil) Detnocratic Constitutions of Europe, Chap, iv; A. J. Zurcher, The Experiment 
with Democracy in Central Europe, Chap. iii. 
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Particularly significant were the arrangements 
DISTRIBUTION OF legislation. Under the Empire, the national 

LEGISLATIVE POWERS ° .. U J .,1 1 • 1 

government had exclusive legislative power 
over a few matters, e.g., customs duties and the navy, and concurrent 


power with the states over a longer list. The bulk of legislation was, 
nevertheless, enacted and enforced by the states. Under the Weimar 


constitution, on the other hand, national legislative authority was 
carried about as far as was possible without depriving the Lander of 
all reason for having legislatures at all. First of all, the Reich had 
power to legislate exclusively on a wide range of subjects — foreign 
relations, colonial affairs, citizenship, immigration and emigration, 
national defense, currency, customs duties, and postal, telegraph, 
and telephone services.^ In the second place, it had unrestricted, 
although not exclusive, power to legislate on other vital matters such 
as civil rights and relations, criminal offenses, judicial procedure, 
poor relief, the press, the right of association and of assembly, public 
health, trade, industry, mining, insurance, railways, and the “social- 
ization of natural resources and of economic undertakings.” ” The 
Lander might legislate on these subjects so long as, and in so far 
as, the Reich did not do so; but Reich legislation, once enacted, took 
precedence; and it may be added that most of the fields of concurrent 
action (especially those related to social welfare) were in practice 
rapidly preempted by the Reich. Power to tax (including full con- 
trol over all taxes the proceeds of which went to any extent into the 
national coffers) was conferred also, subject only to the require- 
ment that if the Reich laid claim to taxes or other revenues formerly 
belonging to the states, due consideration should be given to the 
latters’ financial needs.^ Finally, the Reich was authorized to lay 
down “fundamental principles” on various subjects — taxation, land 
titles and distribution, education, religious associations, and others 
for the guidance of subordinate legislative bodies.'^ To be sure. 
Great Britain and the United States are familiar with the fixing of 
norms or standards by national authorities, notably in connection 
with various forms of grants-in-aid. General constitutional provi- 
sions for “normative legislation” are, however, unusual. 


OTT,,., The supremacy of the Reich in the domain of 

THE SUPREMACY OF 1 ■ i • ■'i j i i U 

national LAWS- legislation would have been pretty well estab- 

juDiciAL REVIEW hshed by the foregoing provisions alone. The 

matter was clinched, however, by a clause of the 

constitution — of similar purport to a well-known provision of the 

constitution of the United States ^ — which tersely declared national 


' Arc. 6. 


■ Art. 7. 


Art. 8. 


* Art. 10. 


® Arc. VI, § 2. 
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laws “superior” to the laws of the Under; and whereas, in our own 
country, the question of how conflicts between national and state 
laws were to be legally resolved was left to future settlement, the 
Weimar constitution itself explicitly provided for decision by a 
“superior judicial court.” ^ A limited amount of judicial review 
existed under the Empire; courts of due competence could inquire 
whether an imperial or state law had found its way to the statute- 
book in the regular manner, and the Supreme Judicial Court (Reichs- 
geiicbt), sitting at Leipzig, could, and did, decide whether state 
laws were in conflict with imperial laAv, and therefore unenforce- 
able. ^ The Weimar constitution recognized no general function of 
judicial review on lines comparable with those that have come to 
prevail in the United States. But it perpetuated the form of review 
practiced by the Reicbsgericht before 1918; and whereas the con- 
stitution spoke only of questions of conflict of law raised by “the 
competent national or state authorities,” the Supreme Court pres- 
ently accepted jurisdiction also in situations where the issue was 
raised merely by private individuals. Furthermore, vdiereas the con- 
stitutional provision made mention of the constitutionality of state 
laws only, the Supreme Court as early as 1925 declared itself com- 
petent to pass on the substantive validity of national laws as well. 
Germany became, therefore — and, until the Nazi era, remained — 
one of the several countries of Continental Europe in which judicial 
review has been developing on a scale to attract world-wide 
attention.” 

Under the Empire, national laws were enforced 

ties. Ine Weimar constitution continued the 
arrangement; indeed, by providing that national laws should be exe- 
cuted by the authorities of the states in so far as the laws did not 
themselves stipulate otherwise,^ it clearly set up a presumption in 
favor of state execution. All measures, nevertheless, on matters over 
^yhich the Reich had exclusive control were now enforced by na- 
tional authorities (this had not previously been the case), and like- 
wise national laws on financial matters, even though the legislative 
functions of the Reich in that domain were, of course, not exclusive. 

^ Art. 13. 

_ ■ As will appear, there is, of course, no place for judicial review under the Hitler 
dictatorship. The development of the practice in Germany is discussed in J. Mattern, 
op. cit., 570-613; C. J. Friedrich, “The Issue of Judicial Review in Germany,” Polk. 
Set. Quar., June, 1928; and C. G. Haines, “Some Phases of the Theory and Practice 
of Judicial Review of Legislation in Foreign Countries,” Amer, Polk. Sci. Rev., 
Aug., 1930. 
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This made a good deal of difference, and the upshot was that 
the administrative activity — and consequently the administrative 
machinery — of the new national government became considerably 
more extensive than that of the old one. Control from Berlin over 
state officials when engaged in administering national laws was in- 
creased also. Compulsory instructions could be issued; and whereas 
in former times imperial commissioners — although permitted to be 
in direct touch locally with state functionaries charged with enforc- 
ing national laws — could criticize or guide such functionaries only 
by acting through the state governments, considerable leeway for 
direct control was now allowed. In short, the Reich relied less heav- 
ily than before upon state authorities for the administration of its 
laws, and it controlled them more fully and directly in the exercise 
of such functions as remained. Although worked out on different 
lines, central control over local administration had, even before the 
drastic changes of 1932-33, become almost equally extensive in 
Germany and France.^ 

Aside from a guarantee of equal treatment for 
natives and non-natives in every German state, 
and of equal protection for all as against foreign 
states, the constitution of the old Empire was 
virtually silent on the status of the individual citizen or subject; cer- 
tainly it contained nothing in the nature of a bill of rights. This does 
not mean that the German before 1919 had no legally recognized 
rights. On the contrary, he had, under state constitutions and laws, 
and especially under imperial laws, so long a list of guaranteed rights 
that a leading German jurist once ventured the opinion that these 
rights were even more extensive than in many states in which rights 
were constitutionally catalogued." For this reason, the Weimar 
constitution’s remarkably lengthy enumeration of fundamental 
rights, although regarded by many Germans of the time as their own 
most important contribution to the new order, was less significant 
— certainly less of an innovation — than has sometimes been sup- 
posed. It nevertheless challenges attention on a number of grounds. 

The entire second part of the constitution was, indeed, devoted 
to “fundamental rights and duties” — 42 articles to what may be 
regarded as a bill of rights in the usual sense, and 1 5 more to provi- 
sions on the special subject of “economic life.” In view of such 
elaborateness, it is interesting to observe that there was much dif- 
ference of opinion at Weimar upon the desirability of including 

^ J. Mattern, op. cit., Chap. vi. 

■ Georg Jellinek, Menschen und Biirgerrechte, 7. 


FUNDAMENTAL 
RIGHTS AND DUTIES 
OF GERMANS” 
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general provisions on private rights at all. In its first form, this por- 
tion of the instrument was comparatively brief; Dr. Preuss favored 
omitting it altogether. The great body of German law under which 
rights had up to now been protected was expected to continue 
largely intact; and, recalling that the constitution of 1848 had fallen 
to the ground partly because of being overweighted with contro- 
versial provisions of the kind, Preuss and others considered that it 
would jeopardize no essential interests, and in general would be 
more expedient, to put little or nothing on the subject into the new 
instrument. Some delegates, however, wanted to go even beyond 
the lengths eventually reached, and the upshot was — by compro- 
mise, as usual — the insertion of a series of provisions which for sheer 
number and detail exceed anything of the sort to be found in any 
earlier constitution. 


Like French and American declarations or bills 
EMPHASIS ON SOCIAL rights. Part II of the Weimar constitution 
ASPECTS started off with an imposing list of rights of the 

individual — equality before the law, liberty of travel and domicile, 
freedom of person, freedom of speech.^ But whereas bills of rights 
elsewhere usually did not go far beyond seeking to protect the indi- 
vidual, as a personal entity in the body politic, the Weimar constitu- 
tion quickly advanced to an even more arresting enumeration of 
rights, guarantees, and maxims pertaining to people in groups. The 
instrument contained less than might have been expected '^hat was 
socialistic, but it abounded in provisions that were social. The great 
state,” as envisaged, was no mere aggregation of individuals, but 
rather a compact, closely integrated body of people, and the supreme 
objective was not the maximum of individual freedom but the highest 

^The provision is that all “Germans” are equal before the law, etc Beyond 
providing (a) that “every citizen of a Land is at the same time a citizen of the Reich 
and (b) that citizenship of the Reich and the Lander is “acquired and lost in accord- 
ance with the provisions of a Reich law” (Art. i lo), the constitution i no P 

to deal with the thorny subject of citizenship. An imperial national-and-state citiz - 
ship law of 1913, giving precedence to state citizenship over Reich citizenship 
remained in force, and as a result Germans continued un er t e cp 
citizens primarily of Prussia, Bavaria, Baden, or other Lan er, even g piti^pnc 
Article no quoted above, by being such they automatically ecame * _„fi,pr 
as well. The arrangement proved far from satisfactory, an opinion e 
general that national citizenship should be made primary state citizenship only 
secondary, as, for example, in the United States, where, it wi e . ’ 
problem long caused difficulty. It remained for the Nazis, adep .nT,, „n-onsritu 
knots, to accomplish the desired end, even though by 

tional methods. First of all, Jews were in effect excluded f f ^ 

as not being of “German blood.” Then the Lander were vir ua y fu^ii-Upk gnd 

finally, by decree of Februar)' 5<,‘934. state citizenship was o *^ 7 ^ 

the pertinent portions of the nationality law of 1913 repea . 

German citizenship,” affirmed the decree nationa citizens up. 



GERMANY 


648 


realization of community and national well-being. Hence one found 
a lengthy series of provisions concerning “community life”; another 
concerning religion and religious associations; still another on the 
subject of education and schools. Intermingled with stipulations 
in these sections concerning group interests and activities were fur- 
ther guarantees to the individual — freedom of petition and of politi- 
cal opinion, eligibility to public office, religious liberty. But the 
emphasis throughout was upon private rights as conditioned by the 
duty of the individual to subordinate his personal interests to the 
well-being of the collectivity; and duties — rendering personal serv- 
ices to the state and the municipality, contributing financially, and 
performing military service — were everywhere bracketed with 
rights. 


The weight to be attributed to many of the pro- 
coNSTiTUTioNAL visions was, it must be conceded, doubtful even 
AND PRACTICAL before developments under the Hitler regime 

gave all of them a profoundly ironical aspect. 
To begin with, one found, over and over, this sort of thing: “Every 


German’s house is his sanctuary, and is inviolable. Exceptions may 
be made only as provided by law.” That is to say, broad acknowl- 
edgment of a general right was immediately followed by provision 
for curtailing or abrogating the right by Reich, and often (as in the 
case cited) by either Reich or state, law. In addition. Article 48 gave 


the president power, in time of emergency, to suspend as many as 
seven different articles guaranteeing rights. Rights under most con- 
stitutions, including those of our own country, are commonly sub- 
ject to curtailment under certain conditions, e.g., in war-time. But 


the unusual extent to which the Weimar constitution gave with one 
hand and took away with the other imparted to the entire instru- 
ment, as a leading German constitutional la^vyer once admitted, “a 
rather equivocal character.” In the second place, this portion of 
the constitution, taken as a whole, was a strange melange of political 
precepts, economic theories, and legal commands. Much of it, in the 
opinion of a majority of German lawyers, was of such a character as 
to have (even under normal conditions) no legal value whatever. 
There were provisions so phrased and so articulated with existing 
facts as unmistakably to be of the nature of law, abrogating all con- 
tradictory provisions of antecedent laws. There were others which 


merely indicated the course that should be followed in the regulation 
of given matters, abrogating nothing, but charting out lines that in 
the opinion of the constitution’s makers ought to be followed in the 
future. There were still others which did not go beyond declaring 
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general principles — frequently very ordinary philosophico-legal 
commonplaces at that — or recording good intentions. 

The program of the Social Democrats had al- 
THE ECONOMIC ways emphasized economic equally with politi- 
coNSTiTUTioN matters, and it was to be expected that the 


Weimar constitution, in common with post-war constitutions gen- 
erally, would contain much on such subjects. Starting with the 
fundamental concept that a supreme function of the state is to assure 
the social and economic well-being of the individual and the eco- 
. nomic prosperity of the people as a whole, the document first laid 
down certain broad principles, e.g., economic liberty of the indi- 
vidual, freedom of trade and commerce, freedom of contract, and 


then devoted itself chiefly to three matters; property and its sociali- 
zation, the status of labor, and a scheme for workers’ and economic 
councils. Evidence of the essential moderateness of the constitution 


is supplied by the fact that, although colored by socialist ideology, 
it definitely recognized and guaranteed private property, with the 
correlative right of inheritance. To be sure, property must be used 
in ways consistent with the well-being of the collectivity. But expro- 
priation was declared permissible only “for the public benefit,” “on 
a legal basis,” and with compensation rendered unless a Reich law 
should order otherwise. Unearned increment in the value of land 
was, however, to be used “for the common benefit’ ; and one of the 
instrument’s famous articles (156) looked cautiously toward pro- 
gressive socialization of property and businesses of all kinds by pro- 
viding that the national government might with due regard for 
compensation — “transfer to public ownership private economic 
enterprises suitable for socialization.” In point of fact, little had as 
yet been done in this direction when, in 193 3 ’ National Socialists 
came into power. As for labor, the national government \yas required 
to take it (including intellectual work as well as other kinds) under 
special protection, to enact a uniform labor law, and to maintain 
an extensive system of health, old age, and other forms of socia 
insurance; and another notable article (165) called upon laborers 
and employees to cooperate on equal terms in regulating conditions 
of work and wages, “and also in the general economic development 

of productive forces.” . . 

Following this last-mentioned provision came 
workers’ and constitution’s interesting scheme for a sys- 

EcoNOMic COUNCILS q£ workers’ and economic councils. The 

plan, no doubt, was inspired in part by the soviet idea and to that 
extent (although intended to operate on a bourgeois basis) was m 
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the nature of a sop to the radical elements. It was, however, a logi- 
cal device for effectuating the economic democracy — the working- 
class right of co-decision — so long contended for by the Social 
Democrats, and it had significant precedent as far back as 1880, 
when Bismarck himself gave representation to agriculture, com- 
merce, and even labor, in a Prussian economic council. To begin 
with, there was to be a hierarchy of “workers’ councils,” composed 
of wage-earners in all industry, and starting in the individual fac- 
tory at the bottom, with other councils organized on a regional 
or district basis, and a national council at the top — the whole paral- 
leled (so it was intended) by corresponding sets of employers’ 
councils. In the second place, there were to be “economic councils” 
— one in each district and one for the nation as a whole — each con- 
sisting of representatives of the appropriate workers’ council to- 
gether with spokesmen of employers “and other interested elements 
of the population,” so blended that all important vocational groups 
would be represented “in accordance with their economic and 
social importance.” 

As a mechanism for promoting industrial democracy, improving 
the relations of workers and employers, and giving the government 
the benefit of expert economic advice, the system as outlined had a 
good deal of attractiveness. Various circumstances, such as the de- 
pressed condition of industry, jealousy on the part of the trade 
unions,^ and the fact that the plan envisaged a type of public organ- 
ization not wholly compatible with the purely political system pro- 
vided for in earlier portions of the constitution, prevented it, how- 
ever, from being realized to any great extent in practice. The district 
economic councils were never set up; and although a' National 
Economic Council came into being in 1920, it functioned on only 
a “provisional” basis and never attained the full powers contemplated 
for it in the constitution.^ With a membership of 326 persons, 
arranged in 10 occupational groups (in six of which workers and 
employers were represented equally), and functioning mainly 
through committees, it nevertheless, in the first 10 years of its ex- 
istence, rendered useful service in considering proposed economic 
and social legislation, initiating occasional measures for parliamen- 

^ The unions instinctively disliked the council plan and were won over to it only 
after being assured that their own existence and normal activities would not be 
interfered with. In practice, it was next to impossible to keep the fields of the coun- 
cils and the unions distinct, and the latter were largely of the opinion that the coun- 
cils were useless. Many employers’ associations were inclined to agree with them. 

" For the measure creating it, see F. AJarschall von Bieberstein, op. cit., 372-387. 
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tary consideration, and givdng the legislative authorities the benefit 
of its presumably expert adviced 

1 A full account of the theory and origins of the councils system will be found 
in H. Finer, Representative Governvient and a 'Parliament of Industry (London, 
1923). More recent descriptions of the nature and work of the National Economic 
Council include L. L. Lorwin, Advisory Economic Councils (Washington, 1931), 
12-30, and E. Lindner, Review of the Economic Councils in the Different Countries 
of the World (Geneva, 1932), 41-46. 



CHAPTER XXXIII 


THE HARD ROAD 
TO PARLIAMENTARY 
GOVERNMENT 


Parliamentary Institutions under the Weimar Regime 

O NLY late, and with great difficulty, did Germany arrive at 
anything approaching genuine parliamentary government. 
Popular election of legislative bodies was introduced in most of the 
states during the second quarter of the nineteenth century, and a 
popularly chosen national legislature, first authorized in the consti- 
tution of the North German Confederation of 1867, became, in 
1871, the well-known Reichstag of the imperial period. In the 
states, however, the suffrage was as a rule highly restricted;. in Prus- 
sia, the three-class system left most of the voters’ with little actual 

electoral power; every state except three was a 
monarchy; nowhere did ministers recognize re- 
sponsibility to any representative body. In the 
Empire, too, as we have seen, although arrange- 
ments for the suffrage were reasonably liberal, ministerial respon- 
sibility was unknown and the Reichstag, as a German writer has put 
it, was allowed merely “to bark but not to bite,” Great Britain, 
France, Italy, Belgium, the Netherlands, Switzerland, and in fact 
nearly all of Europe west and south of Germany and Austria- 
Hungary had the forms, and much of the reality, of popular govern- 
ment at a time when Germany was an almost unbroken scene of 
absolutism, oligarchy, and bureaucracy. 

From far back in the nineteenth century, voices were raised in 
protest, and the last two decades before the World War witnessed 
a persistent liberal movement, which, stimulated by the hardships 
and disasters of the war years, swept from triumph to triumph in the 
hectic summer and autumn months of 1918. So far as paper decrees 
and promises could make it so, popular government was a reality 
even before the Armistice. Paper decrees and promises, however, 
proved unavailing; what remained of the old regime crashed to 
destruction; and the forces (mainly the Social Democrats) which 
so long had fought for a new political order took command. On a 
virtually clean slate, the “Weimar Coalition” ^ proceeded to write a 
new fundamental law; and the easiest decision that it had to make 

^ See p. 63 1 above. 
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to insist upon constitutional parity for the two houses as a necessary 
condition. 

Throughout Central Europe, millions of men 
ELECTING THE and women first became voters when the post- 
reichstag: constitutions were adopted, and nowhere 

I. THE SUFFRAGE was the principle of democratic suffrage given 
more literal application than in Germany. Be- 
fore the War, only men 25 years of age and over were Reichstag 
electors. For a generation, however, the Social Democrats had advo- 
cated universal suffrage at the age of 20; and in the Weimar Assem- 
bly (itself chosen on this basis) it was decided with no great amount 
of controversy that the Reichstag should thenceforth be elected by 
“universal, equal, direct, and secret ballot by men and women over 
20 years of age.” ^ At a stroke, the electorate was considerably more 
than doubled.^ 

NON VOTING For a country in which parliamentary powers 

were as scant as in Germany before the War, the 
proportion of registered voters who went to the polls (never below 
60 per cent between 1886 and 1912, and rising to 84,9 per cent in 
the last-mentioned year) was high — quite as high, in fact, as in Great 
Britain and France, The Reichstag or those days may not have been 
the center of political gravity, but it stirred interest as an organ of 
protest. The record under the Weimar regime was good, but hardly 
better — save in the sense that, whereas in Great Britain and the 
United States the first trials of woman suffrage produced a heavy 
slump, no falling-off in Germany was traceable to that source. The 
election of the Weimar Assembly brought 82.68 per cent of the 
registered electorate to the polls; the Reichstag elections of 1920, 
May, 1924, December, 1924, and 1928, drew from 75.5 to 79.2 per 
cent; that of July, 1932, 84 per cent; and that of November, 1933 
(with endorsement of the Hitler government’s policies as the issue), 
nearly 95.5 per cent.^ Absent voting, not originally provided for, 
was later given a place in the system. Armed with a Stimmschein, or 
electoral certificate, an elector could, after that, vote anywhere he 
happened to be, so long as not outside of the country. 

^ Art. 22. 

" Supplementary regulations were embodied in a great Reichsivablgesetz, or elec- 
toral law, of April 27, 1920, issued in a new edition on March 6, 1924. Texts in 
Reichsgesetzblatt, I, No. 20, pp. 173 ff., and F. Marschall von Bieberstein, Verfas- 
mngsrechtliche Reichsgesetze und viichtige .V erordnungen, 215-297. 

* information on this matter, see H. F. Gosnell, Why Europe Votes, 

Chap, iii, and R. H. Wells, “Non-Voting in Germany,” Historical Outlook, Oct., 
1928. 
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Beyond prescribing the suffrage arrangements 
repTeseTtation: indicated above, fixing the term of Reichstag 

members at four years, and requiring that elec- 
tions be held on Sundays or public holidays, the 
constitution left the regulation of the electoral 
system entirely to later legislation, save in one 
very important particular: the elections were to 
be conducted “according to the principles of 
proportional representation.” In imperial days, Reichstag members 
— 397 in number — were chosen in single-member districts by ma- 
jority vote. If no candidate in a district received a majority on the 
first ballot, the electors went to the polls two weeks later and made 
their choice between the two who stood highest. Districts, with 
some 100,000 people each, were originally approximately equal. As 
time passed, however, they grew highly unequal; for heavy shifts 
of population, especially from rural sections to towns, were com- 
pensated for by no reapportionments whatsoever. Chief sufferers 
were the Social Democrats, whose desire it had long been to see 
single-member-district, majority election replaced by a system of 
proportional representation. And here again, with the assistance of 
other interested elements, they triumphed at Weirnar by procuring 
adoption of the proportional plan, not only for Reichstag elections, 
but for Land and local elections as well. 

As pointed out in an earlier chapter, propor- 
tional representation, far from being a novelty, 
was a familiar electoral device in Europe even 
before Germany and a long list of lesser states installed it at the 
close of the World War. It was, indeed, not unknown to Germany 
herself. Hamburg had used it since 1906 in electing all but eight 
members of its lower house; Wiirttemberg since the same year m 
electing not only some members of its lower house but also certain 
municipal councillors; Bavaria from 1908 and Baden from 1910 for 
electing municipal councillors generally. The Weimar Assembly 
M^as itself chosen by this method. Several different ways of apply- 
ing the proportional principle had been developed, both in Gerrnany 
and elsewhere, and when, late in 1919, the framing of a new national 
electoral law was taken up at Weimar, it became necessary to decide 
which was best adapted to the conditions and needs of the time, h or 
electing the Assembly, the so-called D’Hondt plan had been bor- 
rowed from Belgian usage. In a number of respects, it, however, 

' E.g., Austria, Estonia, Latvia, Lithuania, Poland, Czechoslovakia, and Yugo- 
slavia. 


B. A PROPORTIONAL 
PLAN ADOPTED 
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had not worked satisfactorily. By permitting parties to combine 
their votes and count the whole for a single list, it handicapped those 
groups — particularly the smaller and more radical ones — which 
were not able or disposed to take such a course; it furthermore took 
no account of “remainders,” i.e., votes left over, which again worked 
to the advantage of the larger parties. Seeking a better plan, the 
lawmakers curiously found it nearer home in a scheme which the 
Land of Baden had but lately written into its new constitution; and 
after publishing, for purposes of sounding out public opinion, three 
alternative proposals based upon the Baden system, the Assembly — 
acting quickly because of a ministerial crisis compelling early elec- 
tion of the first Reichstag — adopted, in the electoral law of April 
27, 1920, a plan definitely based on that of Baden, although not 
adhering in all particulars to any one of the three published pro- 
posals. 

Hailed throughout the world as in many respects the last word 
on proportional representation, the system as instituted in point of 
fact steadily declined in favor as experience with it accumulated, 
and the chances are that it would have been modified in important 
particulars even if the triumph of the Nazis had not upset it com- 
pletely. As one of the outstanding schemes of proportional repre- 
sentation actually tried in our day, and as a weighty factor in 
Germany’s turbulent post-war politics — as such, held largely re- 
sponsible by some for the collapse of the Weimar regime — the 
device, nevertheless, merits our attention. 


C THE SYSTEM 
OUTLINED 


The salient features of it can be indicated briefly. 
First of all, the country was divided (with little 
reference to state lines) into 35 electoral dis- 


tricts, none with fewer than 1,000,000 inhabitants, and averaging, 
around 1,700,000. Then comes the first surprise, i.e., the fact that 
no definite quota of seats was allotted to each district, nor any num- 
ber fixed for the Reichstag as a whole. Instead, the principle was 
that of “automatic” apportionment which, for purposes of a pre- 
liminary broad statement, may be defined as a scheme under which 
each district received seats, and likewise each party throughout the 
country as a whole, in accordance with the number of blocks of 


60,000 votes each that were polled. In each district, candidates were 
nominated by the various parties, in lists as lengthy as desired, and 
frequently extending beyond all reasonable expectation of electoral 
success; and after the votes were cast and counted, the district list 


of each party was awarded one seat for every 60,000 votes polled 
for it. Obviously, there would be remainders after the respective 
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party votes were divided by 60,000 — remainders that theoretically 
might run as high as 59,999 votes. In addition, some lists would 
almost certainly not have attained the quota necessary for a seat. At 
this point appeared another distinctive feature of the system: all 
such votes, instead of being discarded, were transferred to some 
other point where they would help determine the outcome. The 
point to which they would be transferred in the case of any given 
party list depended on whether the party managers had chosen, in 
accordance with an option offered by the electoral law, to associate 
the lists of two or three districts in a “union” list,^ If this had been 
done, the surpluses from these districts would be added together, 
and, if aggregating as many as 60,000 votes, would become the basis 
for awarding the party an additional seat. If, on the other hand, no 
union list had been formed, the district surplus would still not be 
lost, but instead would be carried to a national pool, consisting of all 
unused votes of a given party brought up from either the individual 
districts or the unions; and from this the party would receive still 
other seats, at the rate of one for every 60,000 votes (plus one for 
any final surplus of more than 30,000), such seats being allotted to a 
Reicbsliste selected by the central party management in advance of 
the election, although nowhere appearing on the ballots. 

For the system thus outlined, there is obviously 
D. ADVANTAGES OF ^ good deal to be said. In the first place, in sharp 
contrast with most electoral schemes, it ensured 
that substantially all votes cast would contribute positively to deter- 
mining electoral results. Ballots in too slender proportions to be 
effective at one point were simply carried to another where, com- 
bined with others, they would count. If the object sought in making 
up a legislative body is a faithful reflection of the varieties and pro- 
portions of opinion in a country, the system described should, it 
would seem, come as near to supplying it as any. A second advan- 
tage of the plan, which will appeal to American students of politics 
as of no small importance, is that it obviated the whole problem of 
reapportioning legislative seats. Perhaps it would be more accurate 
to say that every election saw a reapportionment, but one that was 
automatic, on lines determined by the number and distribution of 
votes, with no changes of district boundaries, and therefore with no 
shunting off of voters into districts where they were not needed, 
after the fashion of gerrymandering operations in other countries. 
Not to be overlooked, too, is the saving resulting from the rule that, 

' Seventeen such potential combinations of districts were authorized by law; i6 
were actual!)' formed. 
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in case a member of the Reichstag died, resigned, or was expelled, 
the vacancy should be filled, not by means of a special election, but 
by the leaders of the party concerned, who were to select for the seat 
some person who was on the party list at the last election but failed 
to be chosen. Much is made by some writers, also, of the alleged 
utility of the national list, on the ground that it opened up a way 
by which able men who for personal — perchance financial — ^reasons 
would shrink from seeking election in the districts, or perhaps would 
have small chances of success at the polls,' could nevertheless be 
brought into public life. There is something to the point; on one 
occasion, Stresemann himself obtained a seat only in this way. What 
more commonly happened, however, was that the principal party 
leaders placed their own names on the national list, with a view to 
assuring themselves safe berths and at the same time securing free- 
dom to devote themselves during the campaign to the larger concerns 
of party generalship.^ 

E. DISADVANTAGES Notwithstanding its attractiveness from many 
points of view, the system was, however, open 
to criticism on several grounds; indeed, a decade of trial left it ex- 
posed to vigorous attack, not only from dissatisfied political groups, 
but from impartial students of electoral problems as well." To start 
with minor, and more easily remediable, faults: first, the flexible plan 


' The aggregate number of seats filled at each election from the several national 
lists was larger than might be supposed. In 1928, 75 of the 491 members elected were 
chosen in this way, and in 1930, 91 out of 577. The lists of the larger parties would 
probably have yielded most heavily in any case, but it is worth observing that the 
law, as early amended, contained a provision which put small parties at special dis- 
advantage in the matter, i.e., that no party might obtain on the basis of its national list 
more seats than it had already won in the various districts and unions. The curious 
results that sometimes arose from this restriction are well illustrated by the experi- 
ence of two minor parties in 1928. With a total of 481,254 votes, the Deutsche 
Baiiempartei secured eight seats, five in the districts and three from the national list. 
With a total of 483,191 votes, so scattered throughout the country that its highest 
poll in a single district was only 42,099, the V olksrechtspartei managed to secure one 
seat by combining votes in a union, and was thus limited to one additional seat from 
the national list — a total of two, as against eight, although the popular vote was larger. 
The actual basis on which seats were won by the principal parties’in the 1928 election 
appears from the following table: 


Pabtv Total 

National People’s 73 

National Socialist 12 

People’s 45 

Centrist 62 

Democrat 25 

Social Democrat 153 

Communist ca 


- See, for example, H. Kraus, The 


District 

Union 

National 

Seats 

Seats 

List Seats 

57 

6 

10 

2 

4 

6 

28 

8 

9 

46 

10 

6 

7 

9 

9 

>35 

8 

10 

35 

>3 

6 


is of German Democracy, 137-154, 
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of allotting seats caused the Reichstag to become too large for the 
most effective performance of its work. The number of seats under 
the Empire was 397. Under the Republic, it started at 459 after the 
initial election of 1920; rose to 472 and 493, respectively, after the 
two 1924 elections; reached 577 after the election of 1930, 607 after 
that of July and 575 after that of November, 1932; and touched new 
levels in 1933, when the figures after the March and November 
elections were, respectively, 648 and 661. The obvious remedy, i.e., 
to increase the electoral quota from 60,000. to a higher figure, was 
often proposed, but without result. A second shortcoming arose 
from the circumstance not only that (as already mentioned) the 
device of the national list failed to bring into the Reichstag non- 
politicians of conspicuous ability, but that it led to the election and 
seating of large numbers of candidates (upwards of a fifth of the 
entire membership on one or two occasions) who had been before 
the voters only in the qualified sense that when the latter went to the 
polls they knew that if they supported a given party, such seats as 
might accrue to it from its national pool would be assigned by the 
leaders from the party’s published national list. In the third place, 
nonvithstanding provisions of the law designed to discourage the 
growth of SpUtterparteien, or “splinter” parties,^ the proportional 
system unquestionably contributed to “balkanizing” the political 
structure by leading the people to divide into considerably larger 
numbers of parties than existed under the Empire, or even at the 
beginning of the Republic. “In the elections to the Weimar Assem- 
bly, 10 party lists secured representation and 19 did not; in the 
Reichstag elections of May, 1928, 15 parties secured representation 
and 23 did not; and in the Reichstag elections of September, 1930, 
16 parties secured seats and 21 did not. In a decade, therefore, the 
parties represented in the German legislature increased by more than 
50 per cent and the number offering lists in the elections increased by 
more than 27 per cent.”- It would be fallacious to attribute this 
unfortunate development exclusively to proportional representation. 
The same thing happened, however, in other Central European coun- 
tries which adopted the proportional plan, and the association of 
over-multiplied parties with the plan is much too frequent to be 
accidental. As the matter worked out in Germany, the formation of 
cabinets grew almost impossible, and constitutional deadlock the 
ideal preparation for dictatorship — became chronic. 

' E.g., the rule, mentioned above, precluding a party from being allotted any seats 
at all unless it was strong enough to elect one or more candidates in the districts or 
unions. 

= A. J. Zurcher, The Experiment with Democracy m Central Europe, 85-86. 



66o 


GERMANY 


Still further, and equally serious, difficulty lay 
voiiNG FOR PARTIES impcrsonal character of the elections and 

AND NOT FOR MEN i E U • 1 •'1 • J 

the almost mechanical role assigned the voter. 
To begin with, in the matter of selecting candidates, the law started 
off by requiring that a party list in a district should be put forward 
by not fewer than 500 electors, but ended weakly by allowing it to 
be entered by as few as 20 signers, provided “credible” evidence was 
furnished that as many as 500 electors were prepared to support it. 
The 20 signers were almost invariably party leaders, who alone de- 
cided who the candidates were to be and in what order their names 
should appear on the ballots. In the next place, the electoral cam- 
paign was directed entirely to persuading the voters to support the 
party; the candidates, as individuals, were nowhere featured. Still 
further, when the voter went to the polls, the ballot which he re- 
ceived carried, to be sure, all of the party names, duly numbered and 
in the order of the number of seats held by the respective parties in 
the last Reichstag, but, under each party name, not the full list of 
candidates, but only the names of the first four.^ Finally, the elector 
must accept the list as it stood and vote a “straight ticket,” voting 
indeed, not for individuals at all, but only for the “bound” list, or, to 
all intents and purposes, for the party. If he struck out a name or tried 
to indicate a different order of preference, his ballot was regarded 
as defective. To be sure, the voters in European countries generally 
— even in Great Britain — have relatively little to do with the selec- 
tion of candidates; party managers, great or small, commonly attend 
to that. Even in the United States, complaint on similar lines is often 
heard. There is hardly another country, however (apart from fascist 
regimes) in which party control frustrates electoral freedom on the 
part of the ordinary voter to such a degree as in republican Germany. 
Certainly there is none (with the same qualification) in which the 
voter has so little opportunity to make choices among individual 
candidates presented. It was at this point that the severest criticism 
of the system arose, both from Germans and from foreign observers; 
and to break the power of the machine and at the same time re- 
establish some vital personal connection between candidate and 
voter, many thoughtful Germans were prepared to do away with 
the proportional system altogether and restore the single-member- 
district plan. Without going this far, something might have been 
gained by reducing the size of the districts and by applying the 
principle of the single transferable vote on lines favored by advocates 

^ For a specimen ballot, see J. K. Pollock, German Election Administration (New 
York, 1934), 37, 
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of proportional representation in Great Britain.^ Most of those hav- 
ing to do with party management, however, stoutly opposed any 
such change, even though, as a German leader conceded, “not 
parties? but men, is what the people want to see: men with whom 
they may argue and in whom they may believe.” “ 

In a decade during which the gravity of national 
VERY STRONG problems called loudly for the fullest coordina- 

REicHSTAG effort, the Reichstag was divided sharply 

on party lines, and on the whole not very effec- 
tive, Viewed as individuals, the membership was respectable but not 
distinguished. Lawyers were few (in 1928, no more than 20 mem- 
bers were listed as such) — fewer even than in the British House of 
Commons, and far fewer than in the French Chamber of Deputies 
and in American legislatures. On the other hand, members who 
were at the same time officials or employees of Land or other gov- 
ernments M'^ere numerous; in 1928, there were no fewer than 94 such. 
Numerous, too, were representatives of agriculture and of trade, 
industry, and commerce — 64 and 68, respectively, in 1928. Authors 
and journalists were almost as plentiful — 61 at the date mentioned. 
Of workers, there were at the same time 40; of trade-union officials, 
66. The dominance and discipline of party, so manifest at election 
time, habitually carried over intact into the chamber; and though 
the constitution stipulated plainly that the members should be “sub- 
ject only to their own consciences” and “not bound by instruc- 
tions,” ^ there is hardly another legislative body in Western Europe 
in M'hich voting is so uniformly on lines predetermined by party 
decision. The closest approach is perhaps the British House of Com- 
mons, with the French Chamber of Deputies at the opposite extreme. 
Any Reichstag member failing to vote on an important question with 
members of his group was liaWe to expulsion from the party. Rigid- 
ity of party voting may well have had something to do with the 
decline of parliamentary oratory at Westminster; at Berlin, it un- 
doubtedly tended strongly to make debate “wooden and stereo- 
typed, not spontaneous and interesting.” 

* See p. 177 above. 

“ R. von Kuhlmann, Thoughts on Germany (London, 1932), 152-153- For a plan 
of electoral reform submitted to the Reichsrat by the Briining government in 1930, 
see Nat. Mnnic. Rev., Nov., 1931, pp. 669-670. The standard work on the electoral 
system under consideration is G, Kaisenberg, Die Wahl zum Reichstag (4th ed„ 
Berlin, 1930); but American readers will find a thoroughly satisfactory account of it 
in the booklet by Pollock mentioned above, Cf. H. Tingsten, Political Behavior; 
Studies in Election Statistics (London, 1937). 

3 2 I 

‘ J. k. Pollock, The Government of Greater Germany (New York, 1938), 26. 
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However far it may have fallen short, the 
Reichstag was designed to occupy a position of 
great power and prestige. To it, the chancellor 
and ministers were expressly made responsible, 
with all the implications of control that go along 
with such an arrangement. To it, further, was assigned the general 
function of making laws for the Reich. There nevertheless was no 
intention of permitting it to become an absolute arbiter of the na- 
tion’s destiny. In point of fact, notwithstanding its high claim as a 
body directly representing a democratic electorate, it was hedged 
about with numerous important restrictions. In the first place, al- 
though members of the Reichstag might themselves introduce bills, 
there were other sources from which measures might come, and the 
initiative exercised by tiie Reichstag was in practice not very exten- 
sive. As in other parliamentary systems (particularly the British), 
the government formulated and introduced the bulk of important 
legislative proposals, and also found means of securing for them fa- 
vored positions on the calendar. In order to appear on the calendar 
at all, private members’ bills must be endorsed by as many as 15 
deputies ^ — a rule which had the merit of preventing petty minor- 
ities from harassing the committees with a plethora of proposals 
doomed to defeat, yet also one which further illustrates die utter 
subordination of the individual deputy to the party or group. Bills 
might originate in still other ways. The Reichsrat might request the 
cabinet to introduce a measure in the Reichstag, and the request must 
be complied with, even though in presenting the measure the minis- 
ters might express their own disapproval of it. Under the provisions 
for popular initiative, bills might be originated by the people, and 
again must be submitted to the Reichstag, Finally, they might come 
from the National Economic Council, once again being transmitted 
by the cabinet. The upshot was that, as indicated above, the Reichs- 
tag did not itself originate any large proportion of the projects upon 
which its time and efforts were expended. 

Other restrictions were no less important. One was the power of 
dissolution, which, contrary to the situation in France, was used 
vigorously. Another was the extensive ordinance power of the 
executive, together with the so-called dictatorial powers conferred 
in Article 48.“ A third was the right of the Reichsrat to object to 
measures as passed by the Reichstag, with consequences to be rioted 
below, A fourth was the check provided by the popular referendum, 

^ This was the minimum number which the rules recognized as constituting a 
parliamentary group. 

" See pp. 680-683 below. 


THE Reichstag’s 

CONSTITUTIONAL 
POWERS AND LIMI- 
TATIONS 
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A fifth, of at least potential importance, was judicial review. Under 
normal conditions, these checks and restrictions would not have 
been expected to rob the Reichstag of essential preeminence in 
the governmental system. Under the circumstances existing after 
1929, however, they (or certain of them) were taken advan- 
tage of to reduce it to impotence, and indeed to threaten its very 
existence. 


No one acquainted with the Weimar constitu- 
tion’s propensity for full and detailed provisions 
would be surprised to find in the instrument numerous stipulations 
as to how the Reichstag should be organized and how it should carry 
on its work. As for sessions, the principal requirements were ( i ) that 
the body should meet every year on the first Wednesday in Novem- 
ber, (2) that it should be convened at other times on request of the 
president of the Reich or of as many as one-third of the members, 
and ( 3 ) that any newly chosen Reichstag should meet within 3 o days 
after its election. Proceedings were required to be public unless 50 
members moved, and a two-thirds majority decided, to close the 
doors; the body was authorized to make its own rules of procedure; 
and the customary privileges and immunities of members were guar- 
anteed. Corresponding to the speaker of Anglo-American legisla- 
tive bodies was a president, elected by majority vote for the duration 
of a parliament, and endowed with larger powers not only as a 
moderator but as custodian of property and as representative of 
the Reich in various legal connections. Chosen as a party man, he 
retained his party character in the chair, participating in debate when 
he liked and issuing statements on party lines to the press. Until the 
rise of the National Socialists to power in 193 3’ office was filled 
continuously by Dr. Paul Loebe, of the Social Democratic party , 
and indication of the political importance attached to it is fur- 
nished by the fact that one of the first acts of the Hitler dictatorship 
was to immure Dr. Loebe in a concentration camp for political 

prisoners. committee system bore a good deal of re- 

COMMITTEES Semblance to that of the French Chamber of 

Deputies. Two standing committees were required by the consti- 
tution— one on foreign affairs and another charged witlysafeguard- 
ina the rio-hts of the Reichstag in its relations with the cabinet during 
intervals between sessions and between a dissolution and the meeting 
of a new Reichstag.^ Others were created as required, to a total of 

> Art. ac. The committee on foreign affairs, likewise empowered to function 
benveen sessions and benveen parliament, was intended by the consEtution s 
makers to serve as a restraint upon “secret diplomacy. 
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15, each with a membership of 28.^ Committee members were nomi- 
nated by the parties in proportion to their strength, with, however, 
no representation for any group having fewer than 1 5 supporters; 
and as a rule the most numerous party was allowed to have the chair- 
manship of the committee which it considered most important, the 
second most numerous taking next choice, and so on, by rotation, 
until the smallest groups entitled to committee representation were 
reached, whereupon the process started over again. Each party frac- 
tion on a committee named an Obmami, or chief, who became pri- 
marily responsible for promoting the party’s interests in connection 
with the committee’s work. There were also special committees, 
particularly such as were set up, on demand of one-fifth of the 
Reichstag, to carry on inquiries and investigations. As in the United 
States, the bulk of actual legislative work was performed in com- 
mittee. 


HOW BILLS ■n^ERE 
HANDLED 


In line with English parliamentary tradition, 
bills were subjected to three readings, with, 
however, the important difference that commit- 
tee stage followed the first and purely formal reading, and not the 
second as at Westminster. This meant that all bills were sent to 
committee, as in the American Congress, and not merely those that 
survived second reading, as under British practice. In considering a 
bill, a committee had a free hand; it might report favorably or un- 
favorably, and with or without suggested amendments. The general 
public was excluded from sittings, but the initiators of a measure had 
a right to be present when it was being considered, and any Reichs- 
tag member who desired might attend at any time as a spectator. 
Ministers and department officials might be called before a com- 
mittee to give information, and though under the rules other out- 
siders were excluded, representatives of interests likely to be 
affected oftentimes waited around outside the committee room to 
button-hole members when opportunity arose; and indeed the ab- 
sence of formal hearings was in some degree offset by extra-legal 
“interviews” participated in by committeemen acting in their in- 
dividual capacities along with experts and others who might be 
invited to take part. Conclusions having been reached, a report was 
drawn up and given general distribution, preparatory to debate on 
second reading. At this point, the curious feature arose that the 


^ The list in 1932 was as follows: (i) Maintenance of the Rights of the People’s 
Representatives, (2) Foreign Affairs, (3) Rules of Procedure, (4) Petitions, (5) 
Budget, (6) Taxation Problems, (7) Commercial Policy, (8) Economic Affairs, 
(9) Social Affairs, (10) Population Policy, (ii) Housing, (12) Education, (13) Jus- 
tice, (14) Civil Service, and (15) Transportation. 
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committee considered its work finished and, as such, took no part 
in the further consideration of the bill. Neither the committee chair- 
man, as in the American Congress, nor a specially chosen reporter, 
as in the French Parliament, assumed responsibility for explaining 
the report and securing its adoption. What happened was rather that 
each fraction or quota of the committee carried the committee’s de- 
cision to a caucus of his party in which, after such discussion as was 
desired, some person (committeeman or otherwise) was designated 
to speak for the party when the matter came up in the Reichstag. In 
accordance with positive instructions given them by the respective 
party caucuses, these spokesmen supported the report on the floor, 
opposed it, or urged substitutes or modifications; and as a rule few 
others, except ministers, took part in the debate. Here again, every- 
thing was on a party basis. Normally, the majority party quotas in 
the committee determined the nature of the report. Normally, also, 
when the vote on second reading was taken, the majority groups 
determined the outcome. Rarely, if ever, did a Reichstag decision 
flow from free, spontaneous discussion on the floor; and this was a 
serious defect in the legislative process. 

Debate was e.xpedited by a rule under which speeches were lim- 
ited ordinarily to one hour. But it might be cut even shorter by 
closure, which normally took the form of an agreement, by majority 
vote, to terminate discussion by, or within, a stated time. The most 
usual method of voting was by rising. When, however, the result 
was doubtful, the members retired from the chamber, in the British 
fashion, and Avere counted as they returned through one or another 
of three doors marked, respectively, Jit, Nehi, and Enthahe Mich. 
On demand of 50 members, urns Avere passed around instead, each 
representatwe depositing a card bearing his name and one of the 
three terms indicated. 

As in France, both ordinary, or ‘small, ques- 
QUESTIONSAND {kkiiie Aiifrageii) and interpellations 

INTERPELLATIONS -^vere addressed to members of the cabinet. Once 
again the submergence of the individual in the group comes to light. 
For a “small” question— ahvays in writing, and eliciting a reply 
Avhich AA^as not debatable— must be signed by at least 15 members, 
and an interpellation by at least 30. In the case of an interpellation, 
if and Avhen the goA^ernment indicated that it Avas Avilling to discuss 
the matter dealt Avith, the subject Avas placed on the agenda, and 
Avhen the time arrived, one of the signers explained why the inquiry 
Avas made, a spokesman for the government replied, and unless 50 

' he., abstention. 
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members demanded debate, the incident was closed. If, furthermore, 
two weeks passed with no attention to the matter from the govern- 
ment, the interpellation might be placed on the agenda notwith- 
standing. But (and this is the significant thing) no vote was taken in 
any case, whether or not there had been debate; and thus interpella- 
tion, while affording means of criticizing the government and per- 
haps putting it on the defensive, was no such weapon in the hands of 
an obstructionist minority as it proves in the French Chamber.^ 


THE REICHSRAT 
— NATURE AND 
STRUCTURE 


Having decided that a second chamber was de- 
sirable, the makers of the Weimar constitu- 
tion provided for a Reichsrat, or Reich Council, 
broadly resembling the old Bundesrat in struc- 
ture, though poles apart from it in the matter of powers. As in the ’ 
earlier body, each state, or Land, was assigned one vote, and more 
populous Lander additional ones, subject in the present instance to 
the restriction that no Land might have more than two-fifths of the 
total number. The original distribution of additional votes was on 
the basis of one for every 1,000,000 inhabitants, with another for any 
remaining fraction of 1,000,000 if equal to the population of the least 
populous Land; ^ and on this basis Prussia received 25 votes, Bavaria 
7, and other Lander lesser numbers, to a total of 63. A redistribution 
was to be made by the Reichsrat in any case, following each general 
census. But as early as 1920 the merging of seven small Lander to 
form the new Land of Thuringia (with two votes) reduced the total 
of non-Prussian votes by five and brought down the Prussian quota 
to 22 in order to keep it within the two-fifths limit. In 192 1, a con- 
stitutional amendment changed the quota entitling a state to an addi- 
tional vote from 1,000,000 to 700,000 or major fraction thereof; and 
on this basis Prussia received 2 7, Bavaria i o, and so on down the list, 
to a total of 67. A further redistribution following the census of 1925 
introduced minor changes, but without affecting either the total or 
the Prussian quota.^ 

As in the case of the old Bundesrat, each state was entitled to 
a fixed number of votes and might send any number of delegates 
within this limit. Furthermore, whereas formerly the delegates 


^ See pp. 528-530 above. On all matters relating to Reichstag organization and 
procednre, see the Gescbaftsordmmg of December 12, 1922, as reissued in a retdsed 
edition of March 31, 1931. Reichsgesetzblatt, 1931, No, 9, pp. 221 ff., and H. Triepel, 
op. cit., 176-190. 

" Art. 61. 

“ Prussia, 27; Bavaria, ii; Saxony, 7; Wiirttemberg, 4; Baden, 3; Hamburg, Hesse, 
and Thuringia, 2 each; and the remaining nine Lander, i each. 
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were drawn from officials of the state governments as a matter 
of usage, the ’Weimar constitution required that they be such 
officials in all instances except in Prussia, where one-half were 
named, not by the government of the Land, but by the- several 
provincial administrations. This latter arrangement was designed 
to decentralize and lessen the power of Prussia in the Reichsrat, 
an end promoted also by the absence of any provision such 
as that of imperial days under which Prussia was able single-hand- 
edly to defeat any constitutional amendment in the Bundesrat. 
The Weimar constitution left the way open also for decentralization 
in voting; for whereas before 1 9 1 8 all of a state’s votes in the Bundes- 
rat were required to be cast in an indivisible block, the new con- 
stitution contained no provision of the sort. Practically, however, 
the matter did not work out so differently, because state governments 
naturally enough fell into the habit of instructing their representa- 
tives as to how they should vote — except only that in the case of 
Prussia the government at Berlin could, of course, control the votes 
of only the delegates whom it appointed. Prussia actually had a 
larger proportion of the votes than in the old Bundesrat, i.e., some 40 
per cent as compared with 28. For the reasons given, however, her 
government was less dominant than before. 

It has been made clear that the Reichsrat was 
intended to be only a pale image of the supremely 
powerful Bundesrat. At best, the functions as- 
signed it were mostly of a negative sort. Briefly, 
they fell into three main phases according as they 
had to do with amending the constitution, with 
legislation, and with issuing ordinances. As ex- 
plained in an earlier chapter, a constitutional amendment might be 
adopted by a two-thirds vote in both Reichstag and Reichsrat; but 
if the latter refused assent and within two weeks demanded that the 
proposal be submitted to the people, the amendment finally pe- 
vailed only if the ensuing referendum resulted favorably. The 
Reichsrat therefore had a suspensive veto, but nothing more. 

In the domain of ordinary legislation, three 
2. LEGISLATION fgatures are significant, (i) The cabinet was 
required to submit all of its legislative projects first of all to the 
Reichsrat; and although it might carry them on to the Reichstag 
whether the Reichsrat had endorsed them or not it must, in case of 
dissent, give the popular body the benefit of the other ch^ber s 
views. (2) The Reichsrat might itself initiate measures, which the 

^ See p. 637 abo-ve. 
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cabinet, even though disapproving of them, must present to the 
Reichstag, along with its own opinions. (3) The Rcichsrat might 
raise objection, within two weeks, to a bill passed by the Reichstag; 
whereupon the measure must go back to the popular chamber for 
reconsideration. If the latter cho.se to stand its ground, and by a 
two-thirds majority, there was nothing further that the Reichsrat 
could do; the president of the Republic must cither proclaim' the 
measure as law or submit it to a popular vote. If, however, the 
Reichstag adhered to its earlier decision by something lc.ss than a 
two-thirds majority, the measure was submitted to the people within 
thiee months if the president of the Republic so chose, or, in default 
of such action, simply perished. Without having powci to frustrate 
any legislation what.soevcr upon which the Reichstag was sufficiently 
determined, the Rcichsrat could nevertheless imjiosc checks and de- 
lays, compel reconsideration, and create situations calculated to brino’ 
into play direct action by the electorate. The power was cxcrcLscd 
on a number of occasions (nine times between 1920 and 1928), al- 
though in the matter of initiating legislation the Reichsrat seldom 
went beyond requesting the cabinet to prepare and introduce a bill 
on a .subject in which it was interested.^ 

3.. i-ssL i.NG plwsc of Rcichsrat activity had to do 

oKDiNANcr.s c.xccutivc and administrative work of 

the government. The ministers were, of course, 
not rc.sp()nsiblc to the Reichsrat in a political sense, but this did not 
pi event them from being questioned and interpellated in that cham- 
ber. Various kinds of ordinances could be i.ssucd only with the 
Reichsrat’s consent, and the body itself had power to' issue ordi- 
nances on certain aspects of taxation and finance in so far as they 
affected the mutual interests of the Reich and the Under. Bcincr, 
indeed, essentially a council of states, it is not strange that the Reichs- 
rat should have acquired, whether by constitutional provision, by 
statute, or merely by usage, considerable consultative authority in all 
that pertained to Rcich-Under relations, including the exercise of 
so-called dictatorial authority under Article 48. Without express 
egal authority for doing so, the body indeed more than once suc- 
cessfully d^ianded that objectionable e.xecutive ordinances be 
rescinded. One should not, indeed, be misled by the Reichsrat’s 
secondary role into underestimating the true importance of the 
chaniber. In session practically all of the time, composed of experi- 
enced ministers and other state officials, equipped with 11 active 

’ For a summar)' of the principal instances in which the Rcichsrat utilized the 
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standing committees with which chancellor and ministers freely con- 
sulted/ and often made by these officials the vantage point from 
which to announce major domestic and international policies, the 
body was — so long as it lasted — perhaps the most vigorous and suc- 
cessful of all of the newer second chambers of post-war Europe. 
On the few occasions, for example, when a measure, objected to by 
the Reichsrat, was sent back to the Reichstag, the second chamber 
was usually sustained." The principal handicap from which it suf- 
fered was the instability inevitably resulting from rapidly shifting 
coalition governments in the Lander.^ 


DIRECT LEGisLA- Universal suffrage, proportional representa- 

tion, responsible ministers, and other presumed 
guarantees of democratic government, the 
I. WHY PROVIDED architects of several of Europe’s post-war 
constitutions added the popular initiative and 
referendum. The classic land of these twin devices of direct democ- 


racy is Switzerland, where the referendum in its present form origi- 
nated in the canton of St. Gall as early as 1830 and the initiative in 
that of Vaud 15 years later. Outside of Switzerland, the United 
States saw the two principles adopted most extensively up to the 
time of the World War, the first states to authorize the use of them 
as instruments for the making of ordinary laws being North Dalmta 
in 1898 and Utah in 1900. In the great era of post-war constitution- 
making, the Slavic states, swayed largely by French viewpoints and 
traditions, showed little interest in the matter of direct legislation; 
Czechoslovakia alone made some provision for popular referenda. 
The Germanic states, however, almost unanimously adopted provi- 
sions on the subject— not only the German Reich (which became 
the largest political unit ever to attempt anything of the kind), but 
all of the La7ider within the Reich, Austria and some of its Lander, 


and the Free City of Danzig. 

To be sure, the proposal to empower some minimum quota of the 
voters to bring forward a legislative proposal, with a right to have it 
submitted to the electorate for acceptance or rejection, stirred sharp 
differences of opinion in the Weimar Assembly. The Preuss plan 


’ At least nine Lander were represented on each committee, with Prussia, Bavaria, 
Sa.xony, and Wiirttemberg represented on all. 

" O. Koellreutter, in Encyc. of the Soc. Set., IX, 382. , 1 i? 

= The development of the Reichsrat in comparison with other Cental Luropean 
second chambers is treated clearly in A. J. Zurcher, The Experiment with Democracy 
in Central Europe, Chap. ix. In actual practice, the Reichsrat \yas considerably more 
powerful than was originally intended, and it grew steadily m importance as time 
went on. 
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made no mention of it, and over the opposition of the more conserva- 
tive elements generally it was finally given a place in the constitution 
with the full and unqualified support of only the Social Democrats. 
A main objection was that under a representative system of govern- 
ment such as was envisaged, it was not desirable to raise up a law- 
making authority that might become a rival of Parliament. The 
referendum met with far wider favor, being viewed, not as a com- 
petitive legislative instrumentality, but rather as a means of promot- 
ing true representative government and perfecting its techniques; 
and virtually all political elements represented in the Assembly united 
in writing it into the fundamental law. When cabinet and Parlia- 
ment could not agree, it would be an advantage, so it was argued, to 
have machinery by which the matter at issue could be sent to the 
people for settlement; resignations of cabinets would be averted, 
likewise parliamentary dissolutions, and greater stability of govern- 
ment attained. In the same way, deadlocks between the legislative 
chambers would be resolved, to the advantage of all concerned. To 
the more democratic elements the device appealed further as a means 
of educating the people politically through frequent participation in 
the work of government, and also of meeting part way those who 
had doubts about the desirability of a purely representative system. 

In practical use, both initiative and referendum 
2. CONSTITUTIONAL everywhere lend themselves to many variations, 

STIPULATIONS vc ■ j r • 

qualifications, and complications. 1 he arrange- 
ments set up for the Reich under terms of the Weimar constitution 
can, however, be indicated briefly. As for the initiative, the salient 
fact is that one-tenth of the qualified voters of the country might by 
petition bring forward, in fully drafted form, either a constitutional 
amendment or an ordinary bill, which, upon being laid before Par- 
liament by the cabinet, became law if adopted in the regular manner 
in the form submitted, but otherwise must be referred to the elec- 
torate for final decision.^ As for the referendum, there were six 
more or less differing circumstances under which it might be brought 
into play, (i) At any time within a month after a bill had been 
passed by the Reichstag, the president of the Republic might, before 
promulgating it as law, order a referendum on it. (2 ) If a bill passed 
the Reichstag, but one-third of the members demanded postpone- 
ment of promulgation for two months, and if the chambers did not 
declare the measure urgent, it must be submitted to a referendum if 
one-twentieth of the voters so requested. (3 ) A bill upon which the 
chambers could not agree was referred within three months if the 

^ Art. 73. 
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president so decided. (4) As indicated above, a popularly initiated 
bill must be referred if the chambers failed to pass it in the form in 
which it was presented to them. (5) If the Reichstag adopted an 
amendment to the constitution and the Reichsrat did not concur, the 
latter might at any time within two weeks demand and obtain a 
referendum. (6) If the Reichstag by two-thirds majority suspended 
the president of the Republic from office, the question of removal 
was to be decided by the people. In no case might a referendum 
annul an enactment of the Reichstag unless a majority of the qualified 
electors voted on the proposition; and measures relating to the 
budget, taxation, and salaries could under no circumstances be re- 
ferred save by decision of the national executive.^ 

Despite rather general expectation to the con- 
3. ACTUAL trary, two deductions that might have been 

WORKINGS drawn from the experience of Switzerland have 

held generally true of the initiative and referendum in all of the 
Central European states that adopted the devices after the war. The 
first is that they would be used sparingly; the second, that in so far 
as used at all, they would yield conservative rather than radical re- 
sults. In the German Republic of 1919-33* only seven measures in 
all were started by popular initiative; only two of these reached a 
popular vote (one in 1926 confiscating the property of princes who 
ruled in Germany before 1918, and another in 1929 rejecting the 
Young Plan) ; and both were defeated. In the Lander, the record 
was even less impressive. Among weighty obstacles encountered 
(in the national sphere) were the difficulty of obtaining the signa- 
tures of so large a proportion of the voters as one-tenth; the fact that 
the cost of securing such support must be borne by the petitioners; 
the ease with which, even when a petitioned measure was brought 
to a popular vote, the elements opposed to it could defeat it by 
instructing or persuading their supporters to stay away from the 
polls, thereby cutting the total vote to less than the necessary half 
of the entire electorate; and finally the probability that any popu- 
larly initiated measure would be opposed by the cabinet and cham- 
bers— the initiative being to all intents and purposes a means of 
seeking action on lines which the government had itself refused to 
follow The referendum fared but little better. Of the six modes 
by which referenda might arise, as enumerated above, four were not 

^ For these various provisions, see Arts. 43. 73. 76- Of the Under , provided 
in their permanent constitutions for some form of referendum, and all exxept 
Ltibeclc for some form of initiative See L. S. Greene Direct Leg.slanon m he 
German T Slider ” Amer. Polk. Set. Rev., June, 1933, and R. H. Wells, The Initia- 
tive, Referendum, and Recall in German Cities.” Nat. Mumc. Rev., Jan., 1929. 
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employed at all, and the others in but few instances and with no very 
striking results. Speaking broadly, experience was the same in the 
Lander. Whatever the reasons, dkect legislation totally failed to 
attain the importance expected of it when the constitutions were 
made. One restraining factor undoubtedly was proportional repre- 
sentation. With all shades of political opinion reflected in the legis- 
lative body, almost any issue could be brought to a head and decided 
there, leaving the groups small incentive to appeal directly to the 
people except through the ordinary electoral processes.^ 

^ On direct legislation in Central Europe generally, see A. Zurcher, The Experi- 
ment with Democracy in Central Europe, Chap, vi, and A. Headlam-Morley, The 
New Democratic Constitutions of Europe, Chap. viii. German systems and experi- 
ences are dealt with in H. Finer, op. cit., II, 935-941-, J. Mattern, op. cit., 551-561; 
R. Thoma, “The Referendum in Germany,” four, of Compar. Legis. and Internat. 
Law, Feb., 1928; H. F. Gosnell, “The German Referendum on the Princes’ Prop- 
erty,” Amer. Polit. Sci. Rev,, Feb., 1927. An excellent German work is C. Schmitt, 
Volksentscheid und Volksbegebreti (Berlin, 1927). 
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President — Ministers — Cabinet 


tnpiHE constitution-makers of Weimar found no difficulty in 
j[ agreeing upon a parliamentary system of government, but they 
were for a time considerably puzzled about the form to be given 
the executive. There were those among them — chiefly the Inde- 
pendent Socialists — who opposed having any titular chief executive 
at all. A president or other such official, they contended, either 
would stay within the limits marked out for him, in which case he 
would be ornamental, costly, and useless, or would exceed his legal 


powers, in which event he v'ould be dangerous as well. Let the 
executive function, they urged, be vested directly in a number of 
ministers selected by Parliament, on the model, for example, of the 
Swiss Federal Council. Interestingly enough, similar proposals won 
their way in Prussia, Bavaria, Baden, and others of the Lander, 
where, under the new frames of government, 
THE PROBLEM OF ^ titular exccutive was dispensed with and exec- 
A NAT lONAL utive po wct bcstowcd upon a minister-president 

‘ ^ (with colleagues), chosen by the parliamentary 

body. For purposes of the Reich, however, the plan did not com- 
mend itself. Rather, a majority of the delegates listened with ap- 
proval as Dr. Preuss and his supporters argued not only for a titular 
executive, but for an executive with a large amount of power. A 
strong and democratic national legislature, it was conceded, was an 
excellent thing, but it should be counter-weighted with an executive 
standing on an equal basis of popular support and able upon occa- 
sion to impose a check upon the legislature’s activities. A strong 
executive would be in line Avith German tradition, and would have 


the added practical advantage of serving as a symbol of unity among 
a people discouraged by defeat and divided by racial, religious, and 
political cleavages, and also of giving the nation a show' of dignity 
and force in the eyes of a hostile world. The problem as stated by 
Preuss and envisaged by the Assembly itself was to create an execu- 
tive authority sufficiently powerful to act as a counterpoise to 
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Parliament, and indeed to control it in the name of the people, yet 
not strong enough to dominate it arbitrarily and undermine the new 
regime of democracy. 

The solution was not easy to find. The Reichs- 
tag of imperial days offered an obvious basis 
upon which to build the new and broader rep- 
resentative system, but the institutions of the Empire furnished little 
that could be turned to account in constructing the desired style of 
executive. For obvious reasons, neither Prussian kingship nor 
Hohenzollern emperorship could be taken as a pattern. The old 
chancellorship, incompatible with every principle of parliamentary 
government, was almost equally useless. Nor did Dr. Preuss and 
his co-laborers find precisely what they desired in any foreign coun- 
try. They did not want a government so much divided, on the 
principle of separation of powers, as that of the United States. They 
did not want what Dr. Preuss termed the “impure parliamentarism” 
of France. They did not want the plural executive of Switzerland. 
In the end, therefore, they did the inevitable thing; that is to say, 
they hammered into shape an executive establishment — built around 
a strong president and a group of responsible ministers — into which 
went French, English, and of course German contributions, without 
precisely reproducing the arrangements to be found in any individ- 
ual country. If the German national executive (particularly the 
unique form of presidency and premiership) in the Weimar set-up 
was a hybrid institution, it is only fair to recognize that it was meant 
to be such. 

Having decided that there should be a president, 
those planning the new constitution were con- 
fronted with the question of how he should be 
selected. Bent upon keeping parliament ulti- 
mately supreme, Poland, Latvia, Lithuania, Austria, Czechoslovakia, 
and other states which adopted new republican constitutions after 
the War provided for the election of their chief executive after the 
French manner, i.e., by the members of the two houses convoked in 
national assembly. This method would not, however, have been 
compatible with the type of presidency planned for Germany; and 
although such men as Dr. Preuss fully recognized the danger that a 
chief executive chosen directly by the electorate, and drawing his 
authority from it equally with the legislature, might not fit perfectly 
into a parliamentary system, they preferred to run the risk of such 
ill adjustment rather than see the president fall into a relatively 
\veak position occupied by the president of France. Accordingly, 
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the constitution provided for direct election by “the whole German 
people.” ^ 

As to the manner in which popular election should be carried out, 
the constitution was silent, save to provide that details should be 
“regulated by a Reich law.” This was not because the Assembly 
failed to appreciate the importance of the matter, but, on the con- 
trary, because so much concern was felt about it that no agreement 
could be arrived at. The main point at issue was that of including 
provisions ensuring election by majority. One proposed plan was 
that if a first ballot failed to produce a majority for any candidate, 
the people should ballot again, at a “run-off” election, upon the two 
who had stood highest. To this it was objected that, on account of 
the multiplicity of parties, there would as a rule be many candi- 
dates, and that the popular vote would be so divided that even the 
highest two might easily have behind them only a minority of the 
electorate. A second plan ran on similar lines, with the difference 
that at the second balloting all candidates who chose should be 
permitted to remain in the race, new ones might enter, and the 
competitor emerging with the largest number of votes should be 
declared elected, regardless of majorities. A third plan, introducing 
the principle of alternative voting, provided that the electors should 
in any case be called to the polls only once, but on that occasion 
should indicate their second as well as their first choices, in order 
that ballots might be transferred accordingly when first choices 
failed to yield a majority. A fourth scheme would have brushed the 
whole problem aside by providing simply for election by plurality 

on the first ballot. . 

Decision among these various proposals was 

THE METHOD arrived at in a national law of May 4, 1920, 

ADOPTED legalizing the “run-off” plan, i.e., the first of 

the four enumerated above. Before this method could actually be 
tested, however, dissatisfaction with it (chiefly on the lines already 
indicated) led, in March, 1925^ to substitution of the second scheme, 
as being after all, a reasonable compromise between rigid insistence 
upon majority election and total disregard of the matter; and the two 
presidential elections actually held (exclusive of the original choice 
of Ebert by the Weimar Assembly) were carried out in accordance 

with the revised law.“ 


the French presidency. See p. 454 


that Millerand considered direct popular elec- 


above. 


= The text of the law is printed in F. Alarschall von Bieberstein, op 405-407. 
Theltanrard work is G. Kalenberg, Dk Wahl des Re,chspras,denten (Berlin, 19^5) • 
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Those responsible for tlie change were hopeful 
ELECTIONS OF ^ preliminary test of strength at the 

1925 AND 1932 [jjjiioj-ing, parties would so concentrate their 

support upon fewer candidates as to make possible majority election 
in the end. In the first of the two elections, this hope narrowly 
failed of realization; in the second, it was fulfilled, although again 
by a narrow margin. In the 1925 election, following the death of 
Ebert, seven candidates were voted on (by 69 per cent of the elec- 
torate) at the first balloting, and no one received a majority;^ Jarre.s, 
nominee of the Nationalist and People’s parties, polled almost 
3,000,000 more votes than his nearest competitor, the Social Demo- 
crat Braun, yet only 39 per cent of the total. Then the lines of 
battle were redrawn. Parties of the moderate Left — Center, Pro- 
gressives, and Social Democrats — joined in support of the Center 
candidate. Dr. Mar.\; all of tiic other candidates except Thalmann, 
the Communist, withdrew; and the parties of the Right, alarmed by 
the new alliance of the Left, urged and finally persuaded a new 
candidate to enter the lists in the person of no less a figure than Field 
Marshal Paul von Hindenburg. Resolving itself virtually into a 
contest between Marx supported by the Left and von Hindenburg 
supported by the Right, the second balloting (by 78 per cent of the 
electors this time) gave the latter a slight advantage, and the 77-year- 
old soldier became president. It was, how’ever, a plurality election, 
since the votes polled by Marx and Thalmann exceeded those for 
the victor by more than a million." 

The next election took place at the expiration of von Hinden- 
burg’s first term in 1932, and stirred unusual interest the world over 
because of Adolf Hitler’s bold bid for power. Five candidates en- 
tered the contest: von Hindenburg, Hitler (National Socialist) 
Thalmann (Communist), Ducsterberg (Nationalist), and Winter 
(Independent). Two important groups that had supported von 
Hindenburg in 1925 were now against him, but on the other hand 
the Social Democrats — through a peculiarly ironical turn of the 
political wheel — were for him; and after a spirited campaign which 
brought 86 per cent of the electors to the polls, he received almost, 
but not quite, a majority (49.6 per cent) of the votes cast. Duester- 

’ Under the law, candidates could be placed in nomination by petitions signed by 
at least 20,000 voters or presented by party groups. 

'The figures were: von Hindenburg, 14,655,766-, Alarx, 13,751,615; Thalmann, 
i,93L'5L 

On the manner in which Hitler, Austrian by birth, acquired German citizen- 
ship in advance of this election, thereby becoming eligible for tlie presidency, sec 
H. Kraus, The Crisis of German Democracy, 159-160. 
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berg and Winter withdrew; no new candidates entered; and after a 
new and vigorous stage of the campaign, the voters (at all events 
83.5 per cent of them) marched again to the polls to settle the issue of 
von Hindenburg vs. Hitlerism on the one hand and Communism on 
the other. This time, notwithstanding that Hitler increased his vote 
by more than two millions, the president was reelected by a clear 
majority, i.e., 53 per cent of the total; and for the time being the 
aspirations of the leader of the Brown Shirts were thwarted.^ Again, 
as in 1925, it was demonstrated that parties, leaders, and electors alike 
looked upon the first poll as merely a preliminary test of strength, 
expecting that after this stage had been passed bargains would be 
entered into, party coalitions formed, and the contest narrowed 
down to its more genuine lines. 

With a view to forestalling anything in the na- 
ture of a life presidency, the Social Democratic 
contingent at Weimar urged a presidential term 
of five years, with possibility of reelection not 
more than once. Believing it, however, for the 
good of the country that, as an offset to party turbulence, the office 
should have stability and a certain amount of permanence. Dr. Preuss 
advocated a term of seven years, with indefinite reeligibility, on the 
French model; and in the end this plan prevailed. Furthermore, in 
order to discourage the rise of such extra-legal limitations as are 
imposed by the no-second-term tradition in France and the no-third- 
tcrm tradition in the United States, indefinite reeligibility was writ- 
ten expressly into the constitution. 

Americans will be interested to know that there was some thought 
at Weimar of providing for a vice-president. The Preuss commis- 
sion, however, threw its influence against creating a “republican 
crown prince,” and provisions for presidential disabilities and vacan- 
cies were finally agreed upon as follows: ( i ) the chancellor should 
take the president’s place during a brief interval of illness or other 
incapacitation; (2) if a president were to lose his reason, be involved 
in impeachment proceedings, or otherwise become unable to exercise 
his functions over a considerable period of time, the situation should 
be dealt with by a national law; and (3) in case of resignation, im- 
peachment, or death, another president should forthwith be chosen 
by the people for a full seven-year term. A constitutional amend- 

^ The final vote was: von Hindenburg, 19,359,983; Hitler, 13,418,547; Thiilmann, 
3,706,759. For complete tabulations of the votes in both the 1915 and 1932 elections, 
see A. J. Zurcher, The Experwient with Detmcracy in Central Europe (New York, 
1933), 118. Cf. H. L, Childs, “The German Presidential Election of 1932,” Amer. 
Polit. Sci. Rev., June, 1932. 
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ment of December 17, 1932, modified these arrangements, however, 
by stipulating that the official who should step into the president’s 
place in the event of disability or “a premature vacancy” should be, 
not the chancellor, but the president of the Reichsgericht, or Supreme 
Court. 

The presidency, as has already appeared, was 
2. SUSPENSION intended to be strong. At the same time, it was 
AND REMOVAL autocratic; and provision was signifi- 

cantly made for removal, not only by process of impeachment (the 
charges to be brought, on grounds of violation of the constitution or 
the laws, by the Reichstag, and the judgment to be rendered by a 
newly created tribunal, the Staatsgerichtshof, or High Court), but 
also by vote of the people — in other words, by popular recall. This 
latter procedure must be instituted by a two-thirds vote of the 
Reichstag suspending the president from office and putting to the 
electorate the question of whether he should be definitely ousted pr 
permitted to resume his functions. A bare majority of the popular 
votes cast was sufficient to work the president’s downfall. If, how- 
ever, the proposal failed, the accused was so far vindicated as to be 
regarded as having been reelected for a full seven-year term; and the 
Reichstag, rebuffed, was to be dissolved automatically and another 
chosen in its place. The general principle that the titular head of the 
state in countries having cabinet systems is politically irresponsible, 
since all of his orders and decrees must be countersigned by a respon- 
sible minister, here found interesting exception. The orders and 
decrees of the German president must be countersigned as in other 
countries. But the unusual powers assigned him, together with the 
fact that he was elected coordinately with the Reichstag by direct 
popular vote, seemed to the framers of the constitution — as they 
seemed to many German jurists afterwards — to place him in a 
position such that it was logical and necessary to give the people 
opportunity as a court of last resort to decide between him and the 
Reichstag at times of fundamental conflict. No actual use of the 
procedure having been made, it can, of course, be interpreted only 
on theoretical lines. 

Turning to the president’s powers and functions, 
PRESIDENTIAL encountet a difficult subject indeed. If he 

FTOCTioN^^ usual sort of titular head of a 

cabinet-governed state, it would suffice simply 
to note the powers conferred upon him in the constitution, to point 
out that nearly all of these were in fact exercised in his name by a 
ministry responsible to the Reirhstag, and to emphasize that his own 
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share in the government depended in large degree upon the extent 
to which he showed aptitude for advising with and influencing those 
who spoke and acted for him. Even before the stormy period 
1930-32, however, in which von Hindenburg lent himself to many 
practices of dictatorship, the German president was not the usual 
sort of titular executive. Fitted, to be sure, into a cabinet system 
of government, and endowed with powers which in the main he was 
not intended to exercise as personal prerogatives, he was neverthe- 
less designed to be, in the words of Dr. Preuss, “a definite center, an 
immovable pole,” in the constitution; and the position which he 
occupied would be hard to characterize, not only because the times 
in which the Weimar system operated were abnormal and the only 
popularly elected president not a typical political figure, but because 
the office, created by grafting a strong executive on to a parliamen- 
tary system, was a unique device which, even by 1933, had not as 
yet revealed its full possibilities. 

As head of the state, however, the president 

1. EXECUTIVE appointed and dismissed the chancellor, and on 

the latter’s recommendation, the ministers; directly or indirectly 
appointed and dismissed also all other national officers, civil and mili- 
tary, “unless otherwise provided by law”; ^ served as cornmander- 
in-chief of the military and naval forces, both in war and in peace; 
called and presided over cabinet meetings; wielded the power of 
pardon, although not that of amnesty; and in the realm of foreign 
relations, received and accredited ambassadors and ministers, and 
concluded “alliances and other treaties” (subject to the restriction 
that such international agreements, if within the legislative compe- 
tence of the Reichstag, required the consent of that body) , although 
war could be declared and peace made only by “Reich law.” - 

In the domain of legislation, the president’s 

2. LEGISLATIVE powers, although circumscribed by many a con- 
stitutional provision, were nevertheless unusually extensive. A regu- 
lar annual session of the Reichstag was provided for, but the presi- 
dent might cause special sessions to be convoked, and also nnght 
decree dissolutions. Having assured himself that they had been 
passed in due form, he promulgated all national laws by causing them 
to be published in the Reichsgesetzbiatt, or National Law Gazette, 
with the qualification (i) that he might order a measure to be sub- 
mitted to a popular referendum before promulgating it, (2) that he 

^ Art. 46. Partly by statute, partly by decree, the appointment of most minor 
officials was delegated to ministers and other authorities. 

“ Art. 45. 
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must cause a measure to be so submitted if, promulgation having 
been postponed for two months on demand of one-third of the 
Reichstag, one-twentieth of the qualified voters in the Reich peti- 
tioned for a popular vote upon it; and (3) that he might, within three 
months, so submit ii measure upon which the Reichstag and Reichsrat 
could not agreed In the case of a constitutional amendment, it was 
mandatory to order a popular vote — even though the Reichstag had 
given the proposal a two-thirds majority — if within two weeks the 
Reichsrat so demanded^ From these various provisions the president 
manifestly derived no veto power of any absolute sort,^ although 
plenty of power of delay and suspension. Their object, it has been 
remarked, appears to have been “to furnish a possible corrective to 
hasty legislation, noisy minorities, ruthless majorities, popular inter- 
ference in financial plans, and the like, by an elaborate system of 
alternative procedures over which the president (always advised by 
the cabinet) has a nominal control that theoretically removes a matter 
from . . . the legislature to the executive; or in the end leaves it to the 
final tribunal of public policy, the people.” 

Of special importance among presidential pow- 
ers, as events proved, were two conferred in one 
of the constitution’s most remarkable articles, 
t.e., 48. The first of these, commonly known as 
the power or function of federal execution, came 
into play when a Land failed to discharge its obligations under the 
constitution or the laws, and involved authorization of the president 
to compel it to do so by such means, e.g., negotiation, as he might 
choose, and, if need be, “with the help of the armed forces.” Here 
was a power equivalent to that wielded by President Lincoln in the 
American Civil War, even though, by more or less of a legal fiction, 
the force of the national government was in that instance employed 
against, not states, but citizens regarded as in rebellion. The power 
of federal execution in republican Germany lay by no means unused, 
even before the stormy period of executive rule dating from around 
1930. In 1920, it was employed against Thuringia and Gotha, and in 
1923 against Saxony, the president on each of these occasions sus- 
pending the state authorities and appointing a national commissioner 

^ Arts. 72-74. 

“ Arts. 74-76. 

“ The closest approach to such would arise when, under plan (3), the president 
made final disposition of a disputed measure by refusing to submit it to the people. 

F. F. Blachly and Al. E. Oatman, Government md Ad 7 Jimistration of Germany, 
68. It may be added that the president also had extensive power to issue decrees 
and ordinances. 


ARTICLE 48: 

I. FEDERAL 
EXECUTION 
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to act in their stead. Before 1918, the emperor could take action to 
compel a disaffected state to fulfill its “constitutional federal duties,” 
but only with the assent of the Bundesrat. The president of the 
Republic required no one’s assent.^ 

The second significant power bestowed in Ar- 
ticle 48 was that of dealing with public disorder 
or other emergency conditions. This is what 
the constitution said: 


2. EMERGENCY 
POWERS 


“The Reich president may, if the public safety and order in the 
German Reich are considerably disturbed or endangered, take such 
measures as are necessary to restore public safety and order. If 
necessary, he may intervene with the help of the armed forces. For 
this purpose he may temporarily suspend, either partially or wholly, 
the fundamental rights established in Articles 114 [personal liberty], 

1 15 [inviolability of dwellings], 117 [secrecy of postal, telegraphic, 
and telephonic communications], 1 18 [freedom of speech and press], 
123 [right of peaceful assembly], 124 [freedom of association], and 
153 [guarantees of property rights]. 

“The Reich president shall inform the Reichstag without delay of 
all measures taken under Paragraph i [federal execution against the 
states] or Paragraph 2 [just quoted] of this Article. On demand by 
the Reichstag, the measures shall be repealed. 

“In case of imminent danger, the government of any Land may 
take preliminary measures of the nature prescribed in Paragraph 
2 for its own territory. The measures are to be revoked upon tlie 
demand of the Reich president or the Reichstag. 

“Details will be regulated by a Reich law.” = 


Here was a truly remarkable grant of power, 
A, NATURE ANU opening the way within the limits of the consti- 
EXTENT (and this is the significant thing) for what 

was tantamount to presidential dictatorship. The provision went 
even farther than any existing under the Empire; for, whereas under 
the imperial constitution the emperor could declare martial la\\ in 
any portion of the federal territory if public security was threatened 
and follow up with emergency measures if Parliament was not in 
ession (submitting them to that body for approval « the earU« 
opportunity), under the Weimar constitution the president could 

inserted by the present writer for purposes of clarity. 
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of his emergency measures, but in point of fact it did so on only two 
occasions — in 1921 and 1930. Experience in the latter of these in- 
stances was further instructive in that after the president had can- 
celled two emergency decrees at the Reichstag’s request, the Reichs- 
tag was itself dissolved, the decrees were reissued, and the legality 
of the whole procedure was upheld by the Reichsgericht, or Supreme 
Court. The danger of dissension and disorder, menacing the very 
life of the Republic, was such when the constitution was adopted 
that special power of summary action on the part of the executive 
seemed imperative; and the object of the paragraphs of Article 48 
here under consideration was to enable the president to suspend 
private rights and, in general, to take sucli action against individuals 
and groups as he thought necessary to meet any emergency arising. 
The grant of power was very broad. The rights guaranteed in as 
many as seven of the constitution’s articles might be suspended in 
whole or in part. Not merely “rebellion or invasion” (which alone 
justify suspension of the writ of habeas corpus in the United States ^) , 
but any serious disturbance of, or even danger to, “public order and 
safety,” could be made the basis of action. And the national law 
envisaged in the last paragraph of the article, which, had it been 
passed, might have imposed limiting conditions and procedures, was 
never enacted. Small wonder that, although no such term as “dic- 
tator” is to be found within the four corners of the constitution, the 
word rarely failed to appear in even the most restrained discussions 
of the famous article from 1919 omvards! 

„ To be sure, the article plainly did not contem- 

plate arbitrary or irresponsible action by the 
president and his advisers; indeed, it was written into the document 
expressly to prevent anything of that sort. In the first place, the 
power, although extraordinary, was derived only from the consti- 
tution, and was to be exercised within the bounds of that instrument 
— not as dictatorial powers have later been exercised in various coun- 
tries of contemporary Europe, among them Germany herself since 
1933. In the next place, its purpose was limited and defined, i.e., “to 
restore public safety and order” — nothing more. Third, its use was 
to be temporary; the specified articles were to be “suspended” only 
“for the time being.” Fourth, the power was in no wise excepted 
from the requirement laid down elsewhere in the constitution that 
every presidential order or decree should be countersigned by the 
chancellor or a competent minister. Fifth, every step taken must be 
reported to the Reichstag “without delay,” and must be retraced if 
^ Constitution, Art. i, § 9, cl. 2. 
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the Reichstag so demanded. Finally, the president himself was 
responsible for what happened under Article 48, in the sense that he 
could be suspended from office by the Reichstag and removed by 
vote of the people for acts performed under it no less than for any 
others. 

The state of the country being what it was in 
1919, those who voted to place Article 48 in the 
constitution probably expected it to prove some- 
thing more than merely a gun behind the door. 
But hardly any one could have foreseen the role which it actually 
played during the next 14 years. Starting with seven emergency 
decrees issued even before the Reichstag was organized in 1920, the 
list lengthened until by September, 1932, it had reached the amazing 
total of 233.^ At first, the decrees were promulgated to meet actual 
or threatened public disorder. In time, dangers from this source 
subsided, and many people concluded that, having served its purpose. 
Article 48 would become little more than an historical curiosity. In 
1928, only one decree M'as issued, and in 1929 none. Already, how- 
ever, the idea had developed in government circles that the state 
might be quite as seriously endangered by currency and other eco- 
nomic difficulties as by outbreaks of physical lawlessness, and as 
early as 1923 we begin to read of decrees forbidding the sale of 
Reichsmarks abroad, revaluing tax payments in terms of gold, and 
suspending reparations payments in Icind; and in later years, the 
government, confronted with multiplying economic and political 
troubles, fell back more and more upon the great reserve of power 
contained in — or at all events read into — Article 48, until from 1930 
onwards it was found relying almost exclusively upon this resource. 
Full and frank dictatorship might have gained the saddle in any case, 
but Article 48 became the springboard from which the leap was 

taken." , . 

The president was not intended, however, to become a monarch in 

disguise, and in the constitution he was hedged about with restrm- 
tiom such that when dictatorship finally developed, it was not of his 
making and he was not the dictator. The chief executive was to be 

* For the complete list, see L. Rogers et ah, “German Political Institutions: II, 

Article 48,” Poto.Sci.Otwr., Dec., 1932. PP- 583-594- . f 

= See^in addition to the article cited in the foregoing note F. F. Blachly and 
A/r u L rit 74- o 6- C. J. Friedrich, “Dictatorship m Germany?’ , Foreign 

AiTairs Oct 1030 and ‘ The Development of Executive Power in Germany” Ainer. 
p 5 r R J AuA IQ 33 - H. J. Heneman, The Growth of Executive Power m 
aLmny A Study of fhe German Presidency (Minneapolis, 1934) ; and G. An- 
sc™Die vW^mS des deutschen Reichs vom u. August, 1919 (Berlin, 1930), 

239-259. 
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Strong, yet also titular head of a government operated on parliamen- 
tary principles. On the one hand, he was to have the exceedingly im- 
portant independent power of selecting the chan- 
cellor and, on the latter’s advice, the ministers, 
and also of dismissing these key officials if dis- 
pleased with their measures and policies. On the 
other hand, he was placed under heavy restraint 
in that all orders and decrees issued over his sig- 
nature must be countersigned by the chancellor or “the competent 
minister,” who thereby assumed responsibility before the Reichstag; 
and also in that, whereas the president could of his own accord dismiss 
a chancellor and ministers who were unwilling to do his bidding, the 
Reichstag could on its part compel him to dismiss them, however 
acceptable they were to him, if it disapproved of their policies. Fur- 
ther limitations imposed upon the president in the constitution in- 
cluded, as already mentioned, the Reichstag’s power to suspend him 
by a two-thirds vote and the people’s power to remove him from 
office altogether. The matter of responsibility was complicated, and 
never had opportunity under normal conditions to become clarified; 
while the powers of suspension and recall lay wholly unused. 

When, in 1925, Field Marshal von Hindenburg 
attained the presidency, many people imagined 
that republican government in Germany was 
imminently doomed. The aged chief executive had throughout his 
life followed the profession of arms, had been a thoroughgoing 
monarchist, and was known to have lost none of his loyalty to his 
former chief, the deposed Kaiser. He was also, however, a man of 
his word, and once he had taken oath to “keep the constitution and 
the laws of the Reich,” ^ he so scrupulously performed his unaccus- 
tomed and unsought duties that his reelection in 1932 was viewed as a 
triumph for republicanism over the forces of reaction. Understand- 
ing (as had Ebert before him) that the presidency was meant to be 
a vital force in the government, he took advantage of chronic party 
confusion to follow to a great extent his own dictates in the selection 
of chancellors, and even directed chancellors-designate to form min- 
istries from party groups which he himself specified. Departing 
still farther from British and French practice, he boldly made public 
his personal views on matters of legislation and policy, doing it in 
such a way, to be sure, as not openly to align himself with any par- 
ticular party, yet under circumstances calculated to help turn the 
scales for or against important pending measures. In May, 1932, he 

^ The oath was prescribed in Art. 42 of the constitution. 
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Great Britain and France (and, as it proved, in practically all of the 
countries that adopted new post-war constitutions) — a ministry in 
which the chancellor (under that name or some other) should be 
only primus inter pares, and all members should participate equally 
in decisions and bear equal responsibility for what was done? Or 
should the chancellorship be perpetuated, with appropriate curtail- 
ment of powers, yet continuing on a different footing from the 
ordinary ministerial posts, and with chancellor and ministers organ- 
ized on cabinet lines under what may be termed a limited collegial 
plan? There were those who favored going the whole distance and 
adopting the British and French system. Most groups in the Assem- 
bly, however, opposed so complete a break with the past; even 
Dr. Preuss was skeptical about the desirability of it. Notwithstanding 
the general liberal tone of the Assembly, the German authoritarian 
tradition occasionally cropped out. And the same practical con- 
siderations that influenced the decision for a strong president argued 
for a chief minister who should be something more than the usual 
sort of premier — one who should be sufficiently preeminent and 
dominating to supply the leadership, coordination, and control that 
the country’s future seemed likely to require, 

A decision in favor of the limited collegial plan 
was arrived at with no great difficulty, and as 
the system took form in the constitution and in 
later practice, chancellor and ministers, while 
spoken of collectively as forming “the govern- 
ment,” i.e., the cabinet, were found to differ in 
three main respects. First, as already observed, 
the chancellor was appointed outright by the 
president of the Republic, the ministers by the 
president only on nomination of the incoming chancellor; and com- 
plete freedom in selecting the chancellor was designed to be one of 
the means by which the president could counterbalance the power 
of the Reichstag. As long as normal conditions lasted, the discre- 
tion enjoyed did not, however, prove materially greater than that 
of the French president in performing a similar function; in general, 
there was the same necessity for consulting the party leaders, and for 
reaching decisions dictated by the existing political situation. No 
more did the chancellor normally have a free hand in the choice of 
persons to be nominated for appointment as ministers. As in France, 
no single party — so long as constitutional government lasted — ever 
commanded a majority in the popular branch of parliament; all 
cabinets were by necessity coalitions; and the building of cabinet 


CHANCELLOR AND 
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THE REPUBLIC- 
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I. MODE OF 
APPOINTMENT 
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lists was accomplished not only by negotiation, but largely by nomi- 
nation of quotas by the leaders of the parties participating at a given 
time. 

^ A second, and more fundamental, difference 

2 FUNCTIONS ’ ^ 

between the chancellor and the ministers arose 
from a constitutional provision authorizing the former single- 
handedly to determine the “general course of policy,” subject only 
to the responsibility which he bore to the Reichstag.^ In practice, 
as we have seen, the British prime minister, especially if a man of 
vigor, is a good deal more than simply primus inter pares. To be 
sure, the German chancellor, although presiding over the cabinet 
and casting a deciding vote in case of a tie, had under normal con- 
ditions less control over the ministers as a director of administration 
than does the prime minister of either Great Britain or France. “Each 
minister,” says the Weimar constitution, “conducts the office en- 
trusted to him independently [within the lines of policy laid down 
by the chancellor], and on his own responsibility to the Reichstag. 
But even before the chancellorship became also a dictatorship, the 
chancellor had the supreme function of fixing the broad outlines of 
national policy, becoming thereby a commanding political figure, 
“the trusted agent, as it were, of the legislature for the determination 
of policies which involve not only legislation but also the main lines 
of administration.” “ In Great Britain and France, the supreme 
policy-framing authority is, not the prime minister (dominant as 
he is), but the cabinet in its collective capacity. In Germany, ordi- 
nary ministers were not policy-makers at all under the Empire. 
Hardly more were they intended to be such under the Republic; 
and at this point we behold one of the most striking tendencies of 
the old system to persist under the new. Truth requires it to be 
added that the plan did not work out altogether as intended. Under 
the Empire, the ministers had no collective aspect at all; they formed 
no cabinet, held no meetings, enjoyed no opportunity to concern 
themselves as a group with matters of poitcy. ™ ® 

Republic into a cabinet which met and deliberated, they almost in- 
evitably gained a substantial share m the consideration of policy; 
and one derives the impression that in actual practice what went on 
in meetings of chancellor and ministers was not notably different 
from the tort of thing habitual with cabinets at London and Pans. 
One may go further, indeed, and assert that only in the few instances 
in which the chancellor was a man of genuine force did that official 

prove much more important than his colleagues. 

^ s F. F. Blachly and M. E. Oatman, op. cit., m. 
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As already intimated, a third distinction drawn 

3. RESPONSIBILITY , , , , ,, , . 

by the constitution between chancellor and min- 
isters had to do with responsibility. In Great Britain, ministerial 
solidarity is so far established that, both in theory and in practice, 
responsibility is indivisible as between prime minister and other min- 
isters; the group is responsible as a unit for whatever is done by one 
or all, and stands or falls together.^ Under the Weimar constitu- 
tion, responsibility was intended to be divided. The chancellor was 
made answerable for decisions and acts affecting the general course 
of policy, the ministers each for his administration of his own depart- 
ment; speaking broadly, the responsibility of one left off where that 
of the other began. Here again, however, notwithstanding that on 
several occasions individual ministers retired under fire without 
pulling their colleagues down with them, the tendency was toward 
a community of responsibility, on British lines. After all, it was not 
practicable to keep what the chancellor did and what the ministers 
did in air-tight compartments. By terms of the fundamental law, 
chancellor and ministers constituted “the government.” Their func- 
tions inevitably gravitated into common channels, and, speaking 
broadly at all events, the officials themselves must go up or down 
in unison. 

Nevertheless, it should not be inferred that even 
as it stood on the eve of the tempestuous events 
of 1932-33, the system had settled into the form 
made classic by the experience of other parliamentary governments. 
Far to the contrary, the oscillations of the cabinet between a popu- 
larly elected president and a popularly elected Reichstag, the 
frequent lack of dependable parliamentary majorities, and the 
extraordinary complexity of post-war problems tended constantly 
to shunt the mechanism off on new tangents, and thus to accentuate 
the differences between the Weimar set-up and its foreign counter- 
parts. If, indeed, the constitution’s authors supposed that they had 
created a system in which the elements making for stability were 
properly compounded, they were doomed to be sadly deceived. 
German republican cabinets consistently enjoyed — or endured — 
short and stormy lives. In the 14 years from 1919 to the establish- 
ment of Hitler’s dictatorship in 1933, there were no fewer than 20 
cabinets, with an average life of but little more than eight months — 
only two months more than the average for the 2 5 French cabinets 
during the same period. The shortest-lived was the Stresemann seven- 
week cabinet of 1923; the longest, the Briining cabinet of 1930-32, 

^ See p. 82 above. 
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lasting ( with at least one reorganization) two years and two monthsd 
rearhvolvW f changes were more apparent than 

932 yere filled by only 79 different men, of whom only 32^held 
if e one man held in rapid succession no fewer than 

riiaHn^ f 1 V ^ disadvantages accruing from minis- 

fa f f t however, in etddence on the oppo- 

e side of the Rhine. On a few occasions, cabinets fell because of 
a parliamentary vote of “no confidence,” but far oftener they col- 
lapsed because of internal friction or the break-up of coalitions on 
which they were dependent for support. 

No attempt was made to list the executive de- 
partments in the constitution or to fix their 
number; mention was made of only two, i.e. 
those of finance and post office. By national law of 1919, the presi- 
dent of the Republic was authorized to “call together a national 
ministry for the conduct of national administration,” and under this 
measure ministries, or departments, were created, abolished, consoli- 
dated, and otherwise altered by the simple method of decree. In 
line with practice under the Empire, the tendency was to keep the 
number small, ^ and in 193 following the abolition of a ministry of 
occupied territories, but before extensive changes entailed by the 
extra-constitutional regime, the list stood at 10.® Normally,' too, 
every administrative commission, board, or other agency for which 
need arose was, as in France, attached to some one of the depart- 
ments, rather than erected into an independent establishment after 
coninion practice in the United States and to a less extent in Great 
Britain. To describe the internal structure of the departments would 
not be particularly profitable; in general, the customary pyramidal 
form prevailed, although bureaus or officials with similar status and 
functions frequently bore widely dissimilar names. As in most other 
systems, too, a good deal of overlapping occurred, together with what 
appeared to be occasional illogical placing of particular agencies. 

Chancellor and ministers constituted the cabinet, and the general 
theory was that the ministers should be heads of departments, 


* For a list of cabinets from 1919 to 1932, with useful statistical data, see L. Rogers 
et ill., “Aspects of German Political Institutions: President and Cabinet,” Folk. Set. 
Qiiar., Sept,, 1932, pp. 339-344. 

" L. Rogers, loc. cit. Of the 79, only 44 were members of the Reichstag. 

“ Foreign Affairs, Interior, Finance, Economic Affairs, Labor, Justice, Pefense, 
Posts, TrafSc, and Food and Agriculture. For the internal structure of each, sec 
Hcmdbuch ftir das dentsche Reich, (Berlin, 1931). 
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serving in their individual capacities as directors of the respective 
branches of administration and collectively (along with the chan- 
cellor) as “the government” of the Reich. Alinisters without port- 
folio have been familiar enough in Great Britain, France, and other 
countries, and in republican Germany they were fairly numerous, 
being always recognized, moreover, as on a common footing with 
the rest. On the other hand, there were sometimes fewer ministers 
than departments, a single minister acting as head of two, or even 
more, departments, although never with more than a single vote in 
the cabinet council. Unlike the British prime minister, the chancellor 
was not obliged to take a portfolio in order to be entitled to a salary.^ 
As a rule, he did not do so. There were, however, a good many 
exceptions, as, for example, Stresemann, who was twice both chan- 
cellor and minister of foreign affairs, and Dr. Luther, who in 1925-26 
was at the same time chancellor and acting head of the two minis- 
tries of food and economic affairs. 

From the foregoing account of executive organ- 

CABINET FUNCTIONS . . ir°- l ri1 l 

ization, the functions that fell to the cabinet are 
perhaps reasonably apparent. A word of summary may, however, 
be desirable. Half a dozen main phases are to be noted, i. Under 
the conditions described above, the cabinet (the chancellor osten- 
sibly, but in reality chancellor and ministers together) formulated 
the broad lines of national policy. This it did by discussion and vote, 
in meetings held privately, as in the case of the British cabinet, and 
with ordinarily no information given out as to the position taken by 
individual members of the group, and with, of course, no publication 
of minutes. 2. The orders, decrees, and other acts of the president 
of the Republic must in any event be countersigned by the chancellor 
or an appropriate minister, and, as a matter of fact, usually comprised 
actions which the chancellor, a minister, or in important matters the 
cabinet as a Avhole, had initiated. This was true no less of the exer- 
cise of the power of federal execution and of the emergency, or 
dictatorial, powers conferred by Article 48 than of the performance 
of acts of minor and routine importance. 3. AA^hile the Reichstag 
might initiate legislation, the cabinet was charged with formulating 
and introducing bills; and as a matter of practice, most legislation 
was originated in this way. Any bill which an individual minister 
desired to present to the Reichstag or Reichsrat must first be sub- 
mitted to the cabinet as a whole for consideration and decision, and, 

^ The Alinisters of the Crown Act of 1937 in Great Britain did not change the 
situation there, except by establishing a statutory connection between tlie prime 
ministership and the first lordship of the Treasury (see p. 76 above). 
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once endorsed, must be supported by the cabinet unanimously. 
4. Acting either directly as a body or through authority delegated 
by it to individual members, the cabinet supervised the administra- 
tion of the many national laws which, as we have seen, were, until 
1932-33, enforced by the officials of the Lander. This it did, not 
only by issuing general instructions, but by sending commissioners 
to the Lander and by admonishing the Land authorities to remove 
obstacles or correct delinquencies reported. 5. The cabinet had an 
absolute veto upon Land legislation for the socialization of natural 
resources and economic undertakings, in so far as such laws could be 
regarded as affecting the welfare of the Reich as a whole. ^ All told, 
cabinet powers, both as conferred in the fundamental law and as 
developed in practice, were ample.- 

' Art. 12. Cf. Arts. 7, 13. 

" For a fuller analysis of them, sec F. F. Blachly and M. E. Oatman, op. cit., 
Chap. V, and H. Finer, op. cit., 11 , Chap. xxv. 
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INCREASED IMPOR- 
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PUBLIC 


^ II '^HE workings of the parliamentary system described in the 

J[ foregoing chapter were influenced profoundly by the number, 
nature, and functioning of political parties. Under the Empire, 
parties, although numerous and in some instances vigorous, were 
significant in only a rather negative way. They could criticize, and 
even paralyze, governments; but they could not turn them out or 
compel the formation of governments enjoying parliamentary con- 
fidence. After 1918, the situation was different. A greatly increased 
electorate furnished material for party followings of larger propor- 
tions. Parliamentary government, opening a way to party power 
and responsibility, gave new impetus and vitality 
to party life and provided wider scope for party 
activity. Proportional representation assured all 
groups of even moderate size some measure of in- 
fluence in the Reichstag. To be sure, the Weimar 
constitution said almost nothing about parties; it mentioned the sub- 
ject only once, and then negatively, in a stipulation that public 
officials should be “servants of the whole community and not of a 
party.” ^ This, however, was only because the authors of that instru- 
ment rightly believed that parties should consist of free and non- 
institutionalized associations of persons; ^ and in point of fact the 
period during which the constitution was in full operation witnessed 
by all odds the most vigorous party life in all German history. So 
elaborate and bureaucratic, indeed, did party organization become 
that the complaint was often heard that the party was everything and 
the individual nothing. 

LEADING PARTIES- From the revolution of 1 9 1 8 thus flowed signifi- 
cant changes in the role played by parties, as also 
in their mechanisms and techniques. As recognizable segments of the 

^ Art. 130. It, however, fully assumed the existence of parties, as, for example, 
in its provision for proportional representation. 

“ S. Neumann, Die detitschen Parteien; JVesen imd Wajjdel nach devt Kriege 
(Berlin, 1932), 22-23. 
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body politic, they, however, by no means disappeared. To be sure, 
new names were adopted; with a view to legitimizing itself in the 
new social order, nearly every party hastened to incorporate into its 
official title the ingratiating term V olkspartei, i.e., “people’s party.” 
And of course some elements entered into new combinations to meet 
the altered situation. Almost without exception, however, the 
nominally reconstructed parties turned out to be little more than the 
old groups under new labels. Furthermore, the party set-up as a 
^vhole shoM'^ed remarkable continuity throughout the entire pre- 
dictatorial period, at least in the sense that, with one or two notable 
exceptions, the list of principal parties was the same at the end as 
at the beginning, however altered their relative importance and their 
general position in the life of the nation. Passing over the numerous 
and ever-shihing Splitterp(trteie 7 i (“splinter parties”) which always 
cluttered up the political scene, one finds the major parties of the 
period some seven or eight in number, as follows: 

On the extreme right were the National Social- 
ists, in a way the most remarkable party of all in 
that, although not even existing when the Re- 
public was founded, and winning its first signifi- 
cant representation in the Reichstag only in 
1930, it attained major rank in the elections of 
1932, bore Adolf Hitler to dictatorial power in 1933, and thereupon 
became the sole party in all Germany having a legal right to exist- 
ence. Further comment upon this party may be deferred until we 
later take up the Hitlerian dictatorship,’^ save to note that the 
movement from which the party sprang started in 1919 in Bavaria; 
that it found in Hitler a leader of rare gifts as an agitatoi; that, 
although at the outset tinged rather vaguely with socialism, the 
party devoted its energies fundamentally to combating Marxism 
and the internationalism, pacifism, and class war supposed to be in- 
herent in that body of doctrine; that it was quite as hostile to parlia- 
mentarism as was the Communist party, and imbued with ideas t lat 
led straight to fascism and dictatorship; that its great objectives were 
racial homogeneity, national unity, and recovery of national power; 
that it marched to supremacy by capitalizing the humiliation and 
indignation of Germans in the post-war years, their economic diffi- 
culties, and their readiness in an hour of desperation to tmn to any 
leader or party making large and pkusible promises; and that, al- 
though recruited mainly from the middle classes an peasantty, t le 
party drew support from nearly all elements of society and in its 

^ See Chap, xxxvi below. 
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membership, as well as in its program, became perhaps the most 
broadly national of all. 

Next to the National Socialists, and, until their 

H 

2 . DEUTscH- occupying the principal position on the 

NATioNALE rifflit, Were the Nationalists. Perpetuating the 

VOLKSPARTEI, OR ij A • J U U* ’ 

old Conservative party, and absorbing various 

NATIONAL PEO- , L . f. 

ple’s PARTY Other pre-war conservative groups, this party 

was for several years after 1918 the largest of 


all, excepting only the Social Democrats. Conservative strength in 
pre-war times lay largely in those portions of the country which 
were predominantly agricultural; and the backbone of the National- 
ist party continued to be the landed interests of eastern Prussia. 
Being devoted, however, to monarchy and instinctively hostile to 
everything that smacked of socialism, the revamped party drew sup- 
port from monarchist die-hards, from officials and army officers of 
the old days, from industrialists, and from financiers everywhere, as 


well as from large numbers of middle-class people who feared the 
policies of a regime in which the way seemed open for almost any 
form and degree of socialistic experimentation. At first a party of 


protest purely, the Nationalists were in time compelled to face the 
question of whether they would cooperate with a republican govern- 
ment. One wing was always opposed to doing so. The majority, 
however, took a more practical attitude, and throughout most of 
the decade after 1919 (particularly after 1924) the party partici- 
pated actively in the Reichstag, and at times was represented in the 
cabinet. Under the leadership of Alfred Hugenberg, however, it in 
1928 renounced in principle its compromise Math the Weimar sys- 
tem; and small groups vdiich split off in protest against so reactionary 
a policy were never able to muster much strength. The weight of 
the party was always thrown to the support of private property and 
against socialism and communism; the League of Nations was held 
in abhorrence and revision of the Versailles treaty, especially as to 
boundaries, colonies, and reparations, ardently advocated; protec- 
tive tariffs, agricultural development, promotion of Christian re- 
ligious education, and strong measures for land and sea defense held 
high positions in the party platform. 


3. “DEUTSCHE 
VOLKSPARTEI,” OR 
GERMAN people’s 
PARTY 

and conservative 


Organized in 1918 from the more conservative 
wing of the old National Liberal party, the 
People’s party was essentially a party of busi- 
ness and industrial leaders, supported by a sprin- 
kling of military officers, professional people, 
bourgeois folk. Originally quite as strongly de- 
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voted to monarchy as were the Nationalists, the party gradually, 
under the leadership of the statesmanlike Gustav Stresemann, took 
on a republican tinge; at all events, it set itself against any restoration 
of monarchy not accomplished by strictly constitutional means. Al- 
though relatively liberal on many matters, it could not be described 
as democratic; toward orthodox socialism it was more tolerant than 
the Nationalists, although no less in disagreement. It favored a 
stronger second chamber, a more powerful Reich president, control 
of the Reichstag by a middle-class bloc^ centralization of authority 
in the national government, and protective tariffs for the benefit of 
industry. In foreign affairs, it advocated German entry into the 
League of Nations and supported the Locarno treaty, but demanded 
the union of Austria with Germany and insisted upon revision of the 
Versailles peace settlement. Throughout its career, it lived to a 
considerable extent on the prestige of its founder and leader (until 
his death in 1930), Stresemann.^ 

Founded shortly after 1870 to combat the anti- 
4. “ZENTRUMS- pjjpgj policies of Bismarck, and supported by a 
substantial majority of the politically active 
Catholic population of the country, the Center 
party held for many years before the World W ar more seats in the 
Reichstag than any of its competitors. Passing over into the repub- 
lican period under the same name,- and otherwise largely unchanged, 
it usually ranked third. Efforts to draw support from non-Catholics 
met with some success, but the party was always held together, and 
in fact given an exceptional coherence and stability, by the religious 
tie. Geographically, its strength lay principally in southern and 
western Germany, but socially it was unusually cosmopolitan, 
bringing together Catholics of all classes— industrialists, landholders, 
clergy, peasants, laborers, and others — a circumstance which not 
only caused it to be less identified with a particular economic interest 
than were most of the other parties, but operated to make of it an 
essentially moderate— in other words, a true center— party. Next 
to the Social Democrats, it was also probably the best organized^of 
the parties. Before the War, one would never have expected to find it 
working with socialists. At Weimar, however, it collaborated with 
the Social Democratic party and with the Democrats in making the 
new constitution; and afterwards, because of its strategic position 

^ R. Olden, Stresemann (New York, 1930); A. Vallentin-Luchaire, Stresemann 

party was rechristened “Christian People’s party,” but the new 
name never drove the old one out of common use. 
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midway between Right and Left, it was represented in every cabinet 
up to the collapse of responsible government in 1933, supplying, 
indeed, the chancellor in more than half of the number. With a 
constituency so varied, it naturally contained elements differing 
widely on matters other than religion, and as early as 1 9 1 9 its sym- 
pathy with measures of centralization prompted its large Bavarian 
following to organize itself into a separate Bavarian Christian 
People’s party. Except, however, on issues involving states’ rights, 
this regional party, although more conservatively inclined than the 
parent body, usually followed the ’Z.entnivis lead. Believing funda- 
mentally in private property and private initiative, the affiliated 
parties nevertheless put much stress on ideals of social justice and 
welfare. They opposed state control of schools, advocated religious 
education, favored measures for the improvement of agriculture, and 
in foreign affairs assumed a generally conciliatory attitude, although 
strongly advocating a union of Catholic Austria with Germany. 

.. c noted that the right wing of the old Na- 

nFMOT-PATTCPHr tional Liberal party passed in 1918 into the new 

PARTEI,” OR DEMO- party Under the leadership of Dr. 

cRATic PARTY Hugo Preuss, Friedrich Naumann, and others, 

the left wing at the same time merged vdth an 
earlier Progressive party to form a new Democratic party — a party 
whose subsequent history unhappily symbolizes the tragedy of Ger- 
man politics in post-war years. Enlisting an exceptional number of 
men of education and talent, and winning seats (75) in the Weimar 
Assembly exceeded only by those of the Social Democrats and 
Center, the party contributed brilliantly to the making of the con- 
stitution, participated in earlier republican cabinets, and formed one 
of the most promising bulwarks of the new political order. In this 
latter fact, however, lay its undoing. Defending the Republic by 
appealing to all groups — economic, social, and religious — to subor- 
dinate their differences and rally to the support of the nation’s larger 
interests, and developing a moderate, non-spectacular program of 
electoral reform, reorientation of the Laiid governments, controlled 
capitalism, tax reform, promotion of social services, and peaceful 
revision of the Versailles settlement, the party might well in normal 
times have held and further extended the support of the middle-class 
and professional and intellectual groups to which it appealed. The 
times, however, were not normal. Impatient with the leadership of 
moderates, and driven by hardship and disillusionment, the classes 
mentioned turned rather to the programs of extremists, right or left; 
and from the high point of 1919 the party’s fortunes declined stead- 
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6. SOZIAL- 
DEMOICRATISCHE 
PARTEI DEUTSCH- 
LANDS,” OR SOCIAL 
DEMOCRATIC PARTY 


ily until, in 1930, it formally disbanded, most of its members going 
over into a nevidy formed and never very successful Staatspartei^ or 
State party, founded on principles appreciably more conservative, 
and even reactionary, than those of the party that had started off so 
hopefully a dozen years befored The fate of the Democratic party 
is perhaps that which any moderate, liberal party unfortunately must 
expect in times of prolonged and severe crisis, i.e., depletion of its 
ranks, repudiation of its policies, and even sheer extinction. 

Under war-time stress, the great party of the 
Left in imperial days, the Social Democrats — 
never wholly united on questions of policy 
— broke asunder in 1916. To a degree, the 
breach proved permanent; for although near the 
end of 1922 a portion of the “Independents” re- 
joined the majority party, the larger element went over definitely to 
the Communists, Apart from this secession, unity was regained, and 
in later times there was but a single Social^Democratic party. Until 
the National Socialists reached their zenith in 1 93 3, this party was the 
largest (with almost a million dues-paying members), and in other 
ways the most important, in the country. At Weimar, it held 40 per 
cent of the seats and had a major voice in framing the constitution; 
in one Reichstag election after another, it polled more votes than any 
of its competitors — on several occasions, more than twice as many 
as any one of them; it furnished the first president of the Republic 
and was heavily represented in a large number of cabinets (although 
holding the chancellorship only during brief periods in 1919-20 
and 1928-30); in Prussia particularly, but in most other sections of 
the country as well, it dominated or shared extensively in Lcind and 
local governments. No German party scarcely, indeed, any party 
elsewhere— was organized more effectively. Before the War, the 
party proo'ram was, at least in theory, /Marxian. Even after 1918, t le 
party nominally adhered to the principles of the Second Interna- 
tional. The bulk of its members, however, always inclined toward 
socialism of a distinctly practical and moderate character, and this 
bent was considerably accentuated by years of association with 
Democrats, Centrists, and other moderates m the sobering responsi- 
bilities of establishing and operating a “bourgeois parliamentary 
government. Edging away from many Marxian concepts, the par y 

> Other elements wltich entered into the making of the State party included 
broke aw.ay again. 
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dropped others completely. As a result, it, like the British Labor 
party, ceased to be merely a class party, a party of manual workers. 
Before the War, 90 per cent of its dues-paying members were such; 
in 1930, only 60 per cent, while 10 per cent were employers, 3 per 
cent officials, and 17 per cent housewives. From two-thirds to three- 
fourths of its parliamentary representatives under the Republic were 
trade-union officials, party officials, writers, and journalists. Al- 
though naturally strongest in the cities, its following was so well 
distributed throughout the country that in 1928, for example, there 
were only three electoral districts out of a total of 35 in which the 
party did not poll at least 100,000 votes. In the realm of domestic 
policy, the party opposed communism, upheld the Weimar consti- 
tution, supported parliamentary institutions, favored Reich unity 
with nevertheless a good measure of local self-government, encour- 
aged factory councils and other forms of functional grouping, op- 
posed militarism, resisted ecclesiastical control of education, and 
advocated advanced social legislation, along with a program of 
gradual socialization. In the domain of foreign policy, it supported 
the League of Nations, favored disarmament, advocated free trade 
(or at all events only moderate protection), upheld the rights of 
minorities, and urged revision of the peace treaties by regular meth- 
ods, especially with a view to relieving the working classes of the 
burden of reparations. 


,, On the extreme left stood the Communists. 

7. KOMMU- p ormed in the closing days of 1918 from Sparta- 

NISTISCHE PARTEI • _ J I i ® l j • 1 

_ . 5j cist and other elements that were imbued with 

DEUTSCHLANDS, OR , , , . , . i , ,, i 

COMMUNIST PARTY Dolslievist doctpine and wholly opposed to any 

mere political revolution, the party early became 
the German section of the Third International ^ and at all times took 


its orders — drawing also funds for its support — from Moscow. At 
the outset, it had nothing but scorn for the Social Democrats’ accept- 
ance of the “inevitability of gradualness” and of coalition with 
bourgeois parties, and, as observed above, it refused to have any 
share in the election of the Weimar Assembly and therefore in the_ 
making of the republican constitution. Discovering, however, that 
the German masses were not revolutionary at heart, and that parlia- 
mentarism had apparently come to stay, the party decided as early 
as 1919 that the only practicable course under the circumstances was 
itself to become “parliamentary,” to participate in elections, and to 
wring such advantages as it could from the give and take of politics, 
pending the arrival of times more propitious for the attainment of 


^ See p. 888 below. 
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its ends by direct and violent action. Joined in 1922 by those of the 
Independent Socailists who did not choose to go back into the Social 
Democratic ranks, the party thenceforth participated in national, 
state, local, trade-union, and practically all other sorts of elections, 
and usually was found well represented in legislative and other 
bodies. Denouncing all other parties — ^including the Social Demo- 
crats — as dominated by the “exploiting class,” and playing unceas- 
ingly upon popular discontent engendered by the country’s troubles. 
Communist manipulators and agitators achieved increasing success, 
until finally in the Reichstag elections of November, 1932, nearly 
six million popular votes were polled and a total of 100 seats cap- 
tured, mainly in larger cities like Berlin and Hamburg, and in sec- 
tions of the Westphalian and Saxon industrial areas, where heavy 
gains \vere realized at the expense of the Social Democrats. The 
principles of the party were those of purest Marxism, adroitly ap- 
plied to the German situation on lines calculated to make effective 
appeal to the workers. The peace settlements were portrayed as 
examples of capitalistic imperialism; stress was laid upon the need 
for cooperation among the oppressed classes of all countries and 
races; and the achievements of Russia were depicted in glowing 
terms as evidences of what might be expected in a German soviet 

state based on a proletarian dictatorship.^ 

Persons far removed from the scene are likely to 


PARTY ORGANIZA- gf Continental European party systems as 

tion: general pretty much of a pattern, and therefore to sup- 
ASPECTS yp JQ when all parties except 

the National Socialists Avere suppressed in Germany, the rapidly 
shifting multi-party situation characteristic of France was substan- 
tially duplicated on the opposite side of the Rhine. Nothing could 
be farther from the truth. An excessive number of parties, to be sure. 


^ On the structure and history of German parties from the orld VV ar to the 
break-up of the party system by Hitlerian decrees of .' 933 . there is little m English 
Se of ephemeral newspaper and magazine material. Attention may how^^er, 
be directed to H. Finer, Theory aiid Practice of Modern Government, I, 558-<)oo, 
and P Kosok Modern Germany, Chap, vii, where, the individual pyties are de- 
■u "i i • . v.rL licts with very brief characterizauons, appear in the annual 

scribed bmfl>. ^ 9 - Handbook of the World, published by the 

issues of W. H. ed.J, include^ L. Bergstrasser, 

Council on Foreign _ Adannheim, 193a); 

GeMte Wesen und Wandel nach dem Kriege (Berlin, 

(Leipzig, 1926, and new ed. by W. 

r. Salomon, ^te ‘ients 1031-32). On the Social Democrats, see espccialty 

Afommsen and G. Franz, Leipzig, 1931 3 / t-Rp Center T Schaft, 

Z°enirmmpartd (Cologne, 1928) -, and on the 
Volksrevolmion fiber Deunchland (Berlin, 1931). 
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had been all too characteristic of the German Republic; lesser ones 
had formed and vanished with quite as much alacrity as among the 
French. Even under the Empire, however, the larger parties were 
more highly integrated and more elaborately organized than those 
of France; and until the National Socialist dictatorship drove them 
from the field in 1933, this was certainly no less true under the 
Republic. The rigidity of party organization — the power of party 
bureaucracy — was, as mentioned above, a subject of frequent com- 
plaint, especially among the younger elements in the electorate. In 
the opinion of an American authority, no party in the world, unless 
possibly the Conservative party in Great Britain, was as well or- 
ganized as was the German Social Democracy when overwhelmed 
by the dictatorship; ^ and some of the other parties were not far 
behind. 

Except for the Communists, who modelled their machinery on 
that of the parent party in Russia, all of the major parties (and, within 
their limits, many of the minor ones as well) were organized on 
somewhat similar lines. To begin with, they — like many other Euro- 
pean parties — had memberships of more fixed and definite character 
than are boasted by any American party. Persons who desired to be 
recognized as members of a given party were required not only to 
signify adherence to the party’s principles but to be enrolled on the 
party list, and in most cases to make regular contributions in the form 
of dues although it must be added that the Social Democrats alone 
proved able to make this last-mentioned regulation reasonably effec- 
tive. Practically all of the parties provided in their constitutions for 
the expulsion of disloyal members; and while there is no record of 
purgings” carried out with such thoroughness as those periodically 
undertaken by the Communist party in Russia and by the Fascists in 
Italy, discipline seems in general to have been enforced rather effec- 
tively. One highly important means of holding in line members 
having political aspirations was the exclusive power which the party 
managers possessed to select candidates for seats in the Reichstag 
and other legislative bodies. No one might be a candidate except 
under a party banner, and no one could expect a party nomination 
unless of known loyalty and regularity. Women, of course, were 
party members equally with men. Active as voters, they also entered 
official life, and in 1930 as many as 40 — chiefly Social Democrats — 
were to be found in the Reichstag.^ 

Speaking generally, political parties in Germany were organized 

^ J. K. Pollock, in Amer. Polit. Set. Rev., Nov., 1929, p. 863. 

- G. Parkhurst, “German Women in Politics,” Harper's Mag., July, 1930. 
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far more effectively than those in France; only in Great Britain, in- 
deed, were they matched in this respect. In all instances, the supreme 

party authority was the Parteitag, or national 
PARTY machinery; congrcss, consisting of delegates from the various 

1. NATIONAL electoral districts in proportion to the party vote 

or to the party membership therein, together 
with the party members in the Reichstag and the members of certain 
of the principal party committees. Endowed with full and exclusive 
authority to make and amend the party constitution, to draw up 
and revise the party program,^ and to decide major questions of party 
policy, this deliberative body met as a rule annually in the case of 
the smaller parties, although in that of the larger ones somewhat less 
frequently (once in three years, in Social Democratic practice) as a 
means of reducing expense. As an executive authority, each party 
had a Parteivorstand, or executive committee, with a V orsitzender , 
or chairman, serving as official party head. Both of these agencies 
were chosen by the party congress in the case of the Democratic, 
Center, and Social Democratic parties, although differently in other 
instances. All important parties maintained a sizable secptariat at 
the Zentrale, or national headquarters, in Berlin for carrying on the 
routine of party administration; " and in nearly all instances the 
chairman and executive committee were aided by a special commit- 
tee (e.g., the Parteiaussclniss of the Social Democrats) consisting of 
delegates from the districts, and meeting on call to settle matters 
which required deliberation but could not be postponed for decision 

by the party congress. , , , i -i 

Aside from the Communists, who had built up 

2 . LOCAL national organization from local units mod- 
elled on those employed in Russia, the parties regularly used the 
electoral district as their principal unit or area for local organization. 
Not every party was organized in every one of the 35 districts, but 
all districts had more than one party organization; and in all instances 
this organization more or less exactly reproduced the features or the 
national machinery, on an appropriately smaller scale. Within t le 
district were village and city organizations, provincial and county 
organizations, built into a hierarchy in which each unit was inte- 


^ It was significant of the power of the German party organizations over the 
party members including candidates, that the congresses made and imposed unified 
Tar? program; in a fasLn wholly foreign to English and 

to a certain extent in the case of parties to the leftward, ee ^. 3 . g^gjal 

= The Social Democrats had the most pretentious central office, occupying several 
floors in a large building owned by the party and housing the newspaper Vorwarts 
and other party publications. 
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grated with the others, and with a district congress or convention, 
a district executive committee, and a district headquarters function- 
ing within their respective spheres as did the national agencies just 
enumerated. Many of the local party officials, notes the authority 
cited above, were also members of the Reichstag or of the local 
Landtag, Kreistag, or Ge? 7 iemderat, and worked at party head- 
quarters when their legislative duties permitted.^ 

Thoroughness of party organization was 

PARTY PROPAGANDA 1 j l • r j • • • i 

matched by vigor or party administration and 
propaganda. Elections — national, Land, and local — were numerous; 
collapse of parliamentary majorities might precipitate them at almost 
any time; and as a rule they were fought bitterly. Parties, therefore, 
had strong incentive to keep their organization at top-notch effi- 
ciency, as well as to utilize every means at their disposal in recruiting 
new members. Committees on agriculture, business, municipal af- 
fairs, and other public concerns helped formulate a party’s views 
and proposals and impress them upon the voters. Other committees 
worked with special classes of the electorate, e.g., women, officials, 
and new voters. Summer schools were held, excursions and cele- 
brations organized, courses of lectures provided, publications of 
astonishing number and variety issued. The printing press was, 
indeed, utilized to the utmost — far more than in Great Britain, 
France, or the United States. Regular party magazines, sometimes 
of a high order, were published; special magazines for women, for 
the young, or for other special groups, were issued; millions of 
copies of pamphlets and circulars inundated the country, no fewer 
than 72,000,000 pieces of such propagandist literature being put 
out by the Social Democrats alone in a single year, and a year that 
did not even see a Reichstag election." Newspapers were almost uni- 
formly partisan, there being, after 1919, hardly such a thing as an 
independent press. Vorwdrts was a leading organ of the Social 
Democrats, Germania of the Center, the Kolnische Zeitung of the 
People’s party, V olkischer Beobachter and likewise Der Angriff of 
the National Socialists, Die Rote Fahne of the Communists, and so 
on down the list.^ 

At election time, propagandist activities were, of course, re- 

^ J. K. Pollock, loc. cit., 869. 

- J. K. Pollock, Money and Politics Abroad, 266. 

The Berliner Tageblatt, the Frankfurter Zeitiing, and a few other papers were, 
however, somewhat more independent. For an extensive list of German newspapers 

1932. with their party affiliations, see W. H. Mallory (ed.). Political Handbook 
of the World (1933), 76-77. 
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doubled. Comparatively little use of the radio was made as yet, but 
in no other direction was effort or expense spared. Mass meetings, 
with amplifiers and moving-picture machines, were held, indoors 
and out; campaigners swept through the country by automobile; 
cylindrical bill-boards were plastered with posters, many distrib- 
uted from party headquarters in Berlin, others prepared in the dis- 
tricts with a view to special local interests and susceptibilities; 
pamphlets and leaflets were passed out at meetings, on the streets, 
and even from aeroplanes; illustrated newspapers issued merely for 
the period of the campaign were given wholesale circulation and, in 
the opinion of obser\^ers, were widely read. Altogether, it is doubt- 
ful whether the technique of appealing to a huge electorate had been 
developed farther in any European country — an appeal, be it noted, 
which was almost entirely by and in behalf of the party as such, 
rather than in behalf of individual candidates, since, quite contrary 
to the situation in France, where the candidates largely make their 
own campaigns, it was in Germany the party, rather than candidate 
A or B, that the voter v^as urged to support. 

Organization, propaganda, and electioneering 

PARTY FINANCE ° A ^ \ c • 

on so grand a scale are, or course, expensive. 
By 1930, the total annual outlay of the Social Democratic party, for 
both national and local purposes, amounted to almost fifteen million 
marks, or upwards of four million dollars. At the same time, the 
Nationalists were spending six to seven million marks a year, the 
National Socialists four to five million, the People’s party about three 
million, the Center a million and a half, the Democratic or State 
party more than a million, the Communists probably as much. With 
some allowance for minor parties, the total, in the opinion of the 
best authority on the subject, ran in the year mentioned to approxi- 
mately twenty-eight million marks, or seven million dollars a sum 
larger by far than the aggregate for British parties and surpassed 
only (in presidential years) in the United States.^ The same author- 
ity estimates that of this total, something like three-fourths was spent 
during electoral campaigns, the remainder on general party work 
in the intervals between campaigns; although in the case of the 
Social Democrats the exceptional activity maintained between cam- 
paigns resulted in lowering the proportion spent on actual elections. 
As m France, but contrary to the situation in Great Britain and the 
United Stated there were no legal limits upon what might be spent 
either by a candidate personally or by friends and party workers 

* J. K. Pollock, op. cit., 215-216. 
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in his behalf. Furthermore, there were no requirements, as in the 
United States, that the amounts and sources of campaign contribu- 
tions be made public. 

The methods of raising money were various. 
HOW PARTY FUNDS -yhe Social Democrats depended almost alto- 

gether upon the weekly contributions, or dues, 
required of their members by the party constitution, men paying 
more than women, and with reductions allowed for illness and un- 
employment. The system worked admirably. From approximately 
a million members, forty-two million individual contributions of 
this nature were received in 1929, and not even British Labor affords 
a more striking example of a party whose sinews of war are drawn 
(as ideally they should be) from the party rank and file as distin- 
guished from large and more or less mercenary contributors. Other 
parties — notably the Democrats and the Center — sought to introduce 
the same plan, with variations appropriate to organizations of a more 
definitely bourgeois character, but no one of them met with equal, 
or even approximate, success in administering it; dues were indeed 
collected, but in nearly all cases from only a minor fraction of the 
party membership. The upshot was that the bourgeois parties were 
forced to depend mainly upon such voluntary contributions as 
special appeals, particularly at election time, availed to bring forth — 
supplemented, especially in the case of parties like the Nationalists 
and the People’s party which boasted many members of means, by 
large donations on the order of those on which such a party as the 
British Conservatives largely subsists. Such donations naturally 
came partly from well-to-do party members who were sincerely 
interested in their party’s well-being. But they came also from large 
businesses, banks, and other corporate interests, which, following a 
practice by no means unknown in our own country, not infrequently 
contributed to two or three, or even practically all, parties simul- 
taneously. Sometimes such contributions reflected disinterested en- 
dorsement of party principles, but more often they were made for 
a price commonly a favored position on the list of party candidates 
for a member or good friend of the corporation making the gift. 
Practically all parties except the Social Democrats were inclined to 
favor as candidates persons who could contribute substantially to 
the cost of campaigns in their districts; practically all expected party 
officials and party members holding public office to make contribu- 
tions; and a plan, introduced originally by the Social Democrats, of 
charging admission to campaign meetings at a rate sufficient to cover 
the costs involved (although an American can hardly imagine it 
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working in his own country) relieved party treasuries of consider- 
able burdens.^ 

Asked to indicate major characteristics of the 
SOME GENERAL German party system as it functioned during 
cHARAc TERis 1 ICS OF the first decade of the Republic, one might single 
GERMAN PARTIES Qut the following. Fitst, the marked tendency 

IN THE ^^EIMAR j-q multiplicity, as seen in the existence not only 

of as many as seven or eight parties of substantial 
I. TENDENCY TO sizc, but of absurdly large numbers of more or 

“splinter parties” less evanescent “splinter” parties and groups. 

HoM'ever far out of line with the situation of 


today, there then seemed still to be truth in Bismarck’s observation 
that the average German citizen is unhappy unless he has a party of 
his own. At the Reichstag election of 1928, as many as 30 different 
parties offered Reich lists; at that of 1930, a total of 24. Every na- 
tional campaign prior to 1933 brought into being a host of little 
parties, set on foot by ambitious politicians or by disaffected groups 
— so-called parties, at all events, with often whimsical names and still 
more whimsical programs. The country had a strong multi-party 
tradition; the unsettled character of the times tempted to ill-consid- 
ered party movements in all possible directions; proportional repre- 
sentation, together with national and state electoral laws enabling 
very small numbers of voters to nominate lists of candidates, supplied 
further opportunity and incentive. Adany of the minor parties, of 
course, never won representation in the Reichstag, and sometimes 
the party situation in that body was simplified by decisions of certain 
of the lesser groups to pool their strength. There was always, how- 
ever, a heavy wastage of popular votes on party lists representing 
mere “isms”; and even the larger and more stable parties were so 
numerous as not only to confuse the voters, but seriously to impede 


the free working of parliamentary government. 

From the strength of party organization and 
2. EXTENSION OF intensity of party life resulted a carrying over, 
NATIONAL PARTIES unusual degree for Germany, of national 

INTO THE FIELD OF pQjificg into State and local affairs. In imperial 
LOCAL GOVERNMENT party politics on the whole entered but 


’ During the second electoral campaign of 1932 (Oct.— Nov.), when all parties 
were short of 'funds, the National Socialists resorted to the solicitation of con- 
tributions b}^ uniformed agents stationed on the streets of large cities. The Social 

Democrats also tried the plan. n n 

The only available account of German party finance is that given by J. K. Pollock 
in Chapters xii— xvi of the volume cited. Chapter xv is devoted to a discussion of the 
influence of money in politics. 
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slightly into municipal and other local government. After 1919, it 
was a matter of frequent remark, tinged with regret, that local coun- 
cillors and legislators, elected as Nationalists, Social Democrats, or 
what not, felt it incumbent upon them to carry their party principles 
and poses into the handling of even the most ordinary matters of 
purely local concern. 

In all countries, and at all times, political parties 

3. TENDENCY TO tended to draw their support from particu- 

EcoNOMic AND classcs of people and to frame their policies 

LARiSiM serve the interests of those classes. 10 the 

extent to which this tendency prevails, they fall 
short of being broadly national and become more or less frankly 
particularistic, on geographical, racial, occupational, or other lines. 
German parties, under both Empire and Republic, were exception- 
ally particularistic. It was not merely that their strength was in most 
cases largely localized in given sections of the country; to a degree, 
this is true of English parties, and of American parties as well. The 
significant thing was the extent to which most of them represented 
and cultivated particular economic and social interests, as seen in their 
principles and programs, and even more concretely in their selection 
of candidates and the order in which candidates’ names were placed 
on ballots. 

As compared with English and American par- 

4. TENDENCY TO German parties were, like those of France, 

DocTRiNAiRisM inclined to be doctrinaire. They held and propa- 
gated diametrically differing views not only on matters of imme- 
diate policy, but on such fundamentals as the nature of the state, the 
ends of government, and the processes of political action; they put 
forth lengthy programs which they supported by “a system of 
doctrine reading back from the merest daily detail to ultimate meta- 
physics”; ^ they clung resolutely to their separate identities and 
(with a few notable exceptions) cooperated with other parties in a 
grudging spirit. Ten years of wear and tear of parliamentary life 
under the Weimar constitution undoubtedly rubbed off some of 
their angularities and left them — or most of them — more practical- 
minded, and even tolerant. But they still had more of a philosophical 
bent than the parties of most other countries. 

As indicated above, a salient feature of the Ger- 

OF THE PARTY thoroughgoing integration 

BUREAUCRACY Under the management of the bureaucracy of 

party officials constituting the “machine.” Ele- 

’ H. Finer, Theory and Practice of Modem Government, I, 598. 


5. DOMINANCE 
OF THE PARTY 
BUREAUCRACY 
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ments of democratic control were in some cases, notably in that of 
the Social Democrats, not altogether lacking. But as a rule the party 
directorate governed with an iron hand — nowhere more so than 
among the Communists. It called the party congress, prepared the 
agenda for the meetings, and largely dominated the proceedings; it 
collected and dispensed the party funds; it chose the candidates and 
assigned them an order of priority on electoral lists which, as we 
have seen, the voter had no option but to accept; it maintained strict 
control over the persons elected, and wielded disciplinary powers 
over the general rank and file; amid all, it found means of perpetuat- 
ing its oum authority. Criticism of this virtual dictatorship was 
voiced on plenty of occasions, with the “bound list” of candidates, 
the scheme of national lists, and indeed the whole proportional elec- 
toral system, as principal targets. Nevertheless, it remained true alike 
that “the parties were everything and the individual nothing” and 
that, in the words of Professor Koellreutter, the party directorate 
was “the master and not the servant of the voters.” ^ 


A DECADE or 
PARTY HISTORY; 


The political drama enacted by German parties 
and their leaders after 1919, on a stage swept by 
fierce currents of passion and unrest, was one of 
extraordinary interest and significance. As its successive acts un- 
folded, political power was observed shifting ever farther from left- 
center to right, from moderation to bourgeois (as distinguished from 
proletarian) extremism, until in 1933 burst upon an astonished 
world in the form of a frank dictatorship of an ultra-nationalist, 
chauvinist party, the National Socialists, which did not so much as 
exist when the Republic began. This latter devastating spectacle will 
require attention presently; but first a word about the party conflicts 

thflt DJTCCCQCQ it* 

As observed elscw^here, the general election of 
1. 1919-24 gj. .^yhich the Weimar Assembly was 

chosen— the first held in the country after 1912— resulted, not- 
withstanding the turbulence of the times, in a notable trmmph lor 
the moderate parties. Majority Socialists, Center, an emocrats 
together won almost 80 per cent of the seats, and toget er t ey 
drew up the constitution. Hardly, indeed, was the work of the 
Assembly started before the three joined in support of ^hat was 
in effect a coalition government. Bombarded from the 7 

monarchist reactionaries and from the left by Independent Social- 
ists and Communists, and weakened by a Centrist schism which 
^ Die poUthchen Parteien m viodemen Staate, 50. 
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resulted in the establishment of a separate Bavarian Christian People’s 
party, this coalition fixed June 6, 1920, as the date for electing the 
first Reichstag to be chosen under the new fundamental law. In this 
contest, all three parties lost heavily. The coalition as a whole 
slipped from 326 seats to 225; the Nationalists, People’s party, and 
Independent Socialists together won 1 24 more than in the previous 
election; and the Communists made their initial appearance with 
two. As a result, a new coalition took office, composed of Centrists, 
Democrats, and People’s party representatives; and the first distinct 
shift toward the right, signalized by displacement of Majority Social- 
ist by People’s ministers, became a reality. Already a regime planned 
largely by socialists was in the hands of a government in which there 
were no socialists at all. During a period of the most baffling troubles, 
both domestic and foreign, the pendulum swung back far enough in 
1922 to permit the now reunited Social Democrats to enter a recon- 
structed ministry in place of the People’s party representatives. In 
years following, however, it was manifest that the left-center par- 
ties were steadily losing ground, primarily because of popular dis- 
content with the domestic chaos produced by efforts to meet the 
demands of the peace treaties. 

2 io2d-'?o The year 1924 brought two Reichstag elections. 

In the first one (May 4), necessitated by expira- 
tion of the mandate of the Reichstag chosen in 1920, the Social 
Democrats won only 100 seats (as contrasted with 173 won by the 
Majority Socialists alone four years previously), and, as was fore- 
shadowed by the results of recent hand and municipal elections, the 
moderate parties lost all along the line. At one extreme, the National- 
ists captured 95 seats; at the other, the Communists 62. A Social 
Democratic Reich president (Ebert) found himself at the curious 
task of planning a cabinet to be presided over by a Nationalist; and 
although this did not work out, the ensuing government found that 
it could not get on without Nationalist support, which, however, 
could be had only at the price of admitting Nationalists (still avowed 
enemies of the republican form of government) to a number of cabi- 
net seats. With a view to overcoming the difficulty, the Reichstag 
was dissolved and another general election held (December 7) . The 
moderate parties did, indeed, make some gains, and the Communists 
suffered some loss. The Nationalists, however, profited sufficiently 
to be able to remain in a key position, and early in 1925 (after an 
interregnum of a month during which no leader was able to form 
a ministry) a Centrist-People’s-Nationalist coalition took office 
under the chancellorship of Dr. Hans Luther. Once more power 
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shifted to the right, for this was the first time that Nationalists had 
been admitted to the cabinet; and the swing presently received 
further emphasis from the election of Field Marshal von Hindenburg 
to the presidency of the Republic. 

■ From 1925 to 1928, the most troublesome circumstance in connec- 
tion with the building of swiftly rotating cabinets continued to be 
the imposing strength of the Nationalists; now they were out, now 
in; and although the major elements in the party were induced in 
1927 to pledge loyalty to the Republic, a definite repudiation the 
next year, under Hugenberg’s leadership, of all compromise with the 
Weimar system merely confirmed the suspicions of those who had 
grudgingly worked with them, A general election in May of the 
latter year, in which the Social Democrats recovered ground and 
the Nationalists fell back sharply, changed the picture for the 
time being and eventuated, in the spring of 1929, in a “grand coali- 
tion” in which five parties — Social Democrats, Center, Democrats, 
People’s, and Bavarian People’s— were represented in proportion to 
their strength' in the Reichstag, with a Social Democrat once again 
in the chancellorship for the first time since 1920.^ But hope that 
something approaching political e<^uilibrium had at last been reached 
proved illusory. Within a year, economic difficulties overwhelmed 
the many-sided coalition; a new combination of March, i 93 ®> rep- 
resenting another swing to the right because of the absence of the 
Social Democrats, and with the Centrist leader, Dr. Heinrich Brii- 
ning, as chancellor, fared little better; and when another Reichstag 
election was held in the following September, the outstanding resu t 
was amazino^ gains by* the Communists at one extreme and still more 
by the National Socialists at the other, the quota of seats being raised 
in the one case from 54 to 76 (with a 40 per cent increase in the 
popular vote) and in the other from 12 to 107, on the basis ot a 
popular vote which had mounted from 809,000 in 1928 to nearly 
6,<;oo 000. To the consternation of all moderates, the fascist party 
of Adolf Hitler was now outranked in the Reichstag by only the 

Social Democrats." 


^ This chancellor, Hermann Muller, had, however, headed a temporary “ministr}^ 
of personalities” orgamze^^ Semany,” For. Affairs, 

JulV'^; Rcichs„E El.do.s of ,„o- A„.er. M.U 

the rise and growth of National Socialism. 



CHAPTER XXXVI 


The Rise of Dictatorship 


Pnr^HE founder of National Socialism and Fiihrer (leader) of the 
German nation was born in Braunau, Austria, on April 20, 
1889. His father was a minor customs ofhcial, his mother of poor 
peasant stock; and his formal education stopped short Muth the 
elementary school. Left an orphan at 13, he four years later went 
to Vienna, meeting-place of many nationalities, religions, and lan- 
guages, There, manual labor soon palled on him; and when he 
applied for admission to the Academy of Art, the paintings which 
he submitted as evidence of his proficiency were pronounced not 
up to the required standard. Irked by his failure, he fell to brooding 
upon the ills of the world in which he found himself, and parliamen- 
tarism, liberalism, socialism — most of all the political, social, and 

cultural activities of Tews — became objects of 

ADOLF HITLER ... ^ -ii i • J 

his intense dislike. In 1912, still hoping to study 
art (architecture had now become his main interest), he went to 
Munich, which, as a purely German city, appealed to him as a pleas- 
anter environment than the cosmopolitan Austrian capital. Here 
too, however, his artistic ambitions failed of realization, and not even 
regular employment proved obtainable. Hence it was that when 
Europe was unexpectedly plunged into war two years later, he — 
as he tells us candidly in his autobiographical book, Mem Kampf 
(“My Struggle”) — was overjoyed. As to many another economi- 
cally unattached and frustrated member of the lower middle classes, 
war promised not only a chance to have a part in forging Ger- 
man greatness, but also adventure and escape from an empty, drab 
existence. 


Leaving the army in 1 9 1 8 with a satisfactory rec- 
DEciDES TO GO Hitler was stirred profoundly by the col- 

IXTO POLITICS 1 ^ JJ- ru 

lapse or the old Germany and the rise or the 
liberal Republic; and while recovering in a hosiptal from gas 
wounds, he resolved to go into politics and lead in restoring his 
adopted country to its former grandeur — albeit on lines of a decid- 
edly different philosophy from that of the recent revolution. Dis- 
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covering a band of half a dozen other war veterans who met from 
time to time in a small back room of a Munich cafe to talk politics, 
he joined as a seventh member and, even before the ambitious name 
of “National Socialist German Workers’ party” was assumed, be- 
came its acknowledged leader. Shrewdly enough also, he associated 
himself with the Reichswehr, or national army, which employed 
him as a sort of intelligence man, with the duty of mingling in labor 
and other revolutionary circles and reporting what he saw and 
heard to army and anti-revolutionary leaders. His connections with 
the Reichswehr were never broken off. Captain Ernst Rohm, an 
active officer, became his most intimate friend, and was made respon- 
sible for the military organization of the party; and it was army funds 
that enabled Hitler later to buy the Munich newspaper, Volkischer 
Beohachter, and turn it into the official Nazi organ. From the start, 
too. Hitler showed remarkable gifts of oratory. He was not of the 
elite, or an intellectual, and he had literally to talk himself into the 
hearts of the people, first in Munich, and afterwards all over dis- 
tracted Germany. But to the masses of humiliated and impoverished 
Germans he in time became a symbol of the unknown soldier res- 
urrected to take up again the seemingly lost fight. Of himself, he 
dreamed as the leader of a strong, reborn Germany; and with^drearns 
and intuitions and mystical appeals recalling the Fatherland s glori- 
ous past, he conquered a shattered nation.^ 

During the first four-year period of its history, 
THE FAILURE jo 1923, the party was hardly more than a 

OF 1923 local Bavarian affair, even though its ramifica- 

tions did extend far enough afield to cause it to be banned by the 
authorities of seven different Lander. Notwithstanding steady op- 
position, the times were favorable for growth. Voluntary armed 
bands (Freikorps) of disgruntled ex-veterans, stirred by the cutting 
off of careers through limitation of the Reichswehr to 100,000 men 
by the terms of the Versailles treaty, sprang up on all sife, ben t upon 
toppling the “weak-kneed” Republic to Ae ground. Political assas- 
sinations startled the world with unparalleled frequencji. &rly m 
toa,, the French and Belgians occupied the Ruhr basin (one of 
Germany’s richest industrial areas), meeting only passive resistance 
from a government incapable of anything more effective. Du g 
ensuing months, the mark depreciated to a point where « worth 
virtually nothtag, sweeping away savings, shattering the middle 
class, and furnisiting idtar opportunity for nationalist agitation. 

. The essential source of intomi.don on Hitler’s early life is the first halWorcn 
chapters of Mem Ke?i?pf. 
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Even with circumstances so favorable, the party had, as the year 
drew toward a close, a dues-paying membership of only 5,000. But 
the leader’s influence had penetrated far beyond the limits of its 
membership, and his Sturm abteilungen (“Storm Troops”) were al- 
ready prepared to keep rigid discipline in the party and to furnish 
the fighting spirit requisite for organized attacks upon political op- 
ponents of all shades. Encouraged by this, and by what he construed 
as the ineptitude of the republican regime. Hitler now, with less than 
his usual astuteness, overreached himself and placed his own fortunes, 
if not also those of his party, in dire jeopardy. Winning to his plan 
General Ludendorff, the nation’s foremost soldier in the World 


War, he, on November 9, launched at Munich a putsch designed to 
stampede the nation and bring down the Republic in collapse. The 
effort, however, failed miserably. The little band of “beer-hall” 
insurrectionists was fired upon and cowed by a Reichs-ivehr detach- 
ment; and although their leader preferred escape to a revolutionist’s 
death, he was presently apprehended and, in April, 1924, sentenced 


to five years’ imprisonment for high treason. 

With the party now proscribed throughout all 
FURTHER YEARS OF Germany, the outlook seemed dark; many a 

PREPARATION . j IJ • 1 1 "^1 

movement, so situated, would simply have col- 
lapsed. Probably this one would have done so, too, but for a host 


of circumstances (to be summarized at the close of this chapter) 
which made the ultimate success of some undertaking of the kind 
practically inevitable. As it was, the leader not only was set at liberty 
before the close of 1924, but brought forth with him from prison 
the famous book which he had dictated to his secretary — Mem 
Ka 7 jjpf, destined to become forthwith and to remain to this day the 
“bible” (even if decidedly Machiavellian in tone) of the National 
Socialist cause.^ During his removal from the scene, most of Hitler’s 
followers had, against his advice, joined another extremist group, a 
“German People’s Freedom” party; so that, with liberty regained, 
the leader set about organizing his own party all over again and 
started anew the campaign to arouse the nation at large. Of three 
things, the failure of the beer-hall putsch had convinced him: first. 


that it was folly to place dependence upon alliance with any other 


^ Several English editions of this work, complete or abridged, have been issued, 
including the abridged My Battle (Boston, 1933), prepared by E. T. S. Dugdale, 
and the unexpurgated Mein Katnpf (New York, 1939), an English version elabor- 
ately annotated by a competent group of , American scholars and published by 
Reynal and Hitchcock. Another complete translation was issued also in New York 
by Stackpole Sons in 1939. The book reached its twelfth edition in Germany as 
early as 1932. 
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party or political element; second, that the good-will, or at all events 
the neutrality, of the army must be secured; and third, that — as 
evidenced by the mild treatment accorded him for embarking upon 
a palpably treasonable enterprise — the Republic’s leaders were both 
weak and cowardly. No longer, he publicly proclaimed, would he 
swerve from the path of legality — meaning, probably, that he did not 
consider that it would be necessary for him to do so. During three 
more years, however, the party appeared to make little headway. 
In the elections of 1928, it (as has been observed) could capture only 
1 2 Reichstag seats — less than half the number won four years pre- 
viously. For explanation, one must look chiefly to the improvement 
in economic and social conditions which the country was in this 
period happily experiencing. The Nazi quest for power was, of 
course, in no wise abandoned; and the lull was taken full advantage 
of to perfect organization and techniques, on lines influenced con- 
siderably by those lately developed by Mussolini in Italy. The 
swastika, or hooked cross (^)) was adopted as the party emblem, 
and the brown shirt as chief feature of the party uniform; an elabo- 
rate ritual M^as devised, and military organization perfected. But for 
any drastic and overt stroke, it was necessary to await the return of 
the widespread misery and despair amidst which alone the party 
could really thrive. The depression which descended upon the 
nation in 1929 at last gave unlimited scope for propagandizing an 

impoverished and demoralized citizenry. r ■ r u 

Before going on to speak of how the Nazis finally 
captured power, it will be well to give some atten- 
tion to what they had, by way of a program, to 
offer the country. Interestingly enough, the pro- 
gram to which the party still officially adheres, and which in 1926 was 
declared unalterable, dates from as far back as 1920, although of 
course elaborated by a great deal of later interpretation, including that 
supplied by Hitler himself in Mein Kamp^. This original program 
came from the pen of Hitler’s early adviser on econonnc makers, 
Gottfried Feder, and is commonly known as the Twenty-five Points. 
Without enumerating the long list of “We demand s which it con- 
tains, the outstanding planks in the platform may be sumimrized as 
follows: ( I ) abrogation of the treaties of Versailles and St. Germain, 
refutation of war guilt, restoration of the lost colonies, and reestab- 
^ Its text will be found in F. Salomon, Die detttscben P^rpeip^^ 
and Berlin 
Heneman 
pard et al 

and many other places. 
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lishment of full equality of Germany with all other nations; (2) uni- 
fication of all Germans (including by implication those of Austria, 
Czechoslovakia, and other border countries) in a powerful and 
thoroughly nationalized “Great Germany,” i.e., the later “Third 
Reich”; ^ (3) exclusion from the “German nation” of all persons not 
of German blood (in particular, Jews), with expulsion from the 
country of all non-Germans who had entered it since August 2, 
1914; (4) substitution of a German common law for “materialistic” 
Roman law; (5) unqualified authority of a central political parlia- 
ment over the entire Reich, bracketed with suppression of the exist- 
ing “corrupting parliamentary system”; and (6) social and economic 
reforms embracing summary confiscation of all war profits, abolition 
of income acquired without work and of “slavery to interest,” nation- 
alization of all trusts, communalization of large department stores, 
prevention of speculation in land, and more adequate provisions for 
the care of the aged, protection of health, and education “for every 
hard-working and capable German.” Implicit in the program, al- 
though not expressly mentioned, was the. rigorous repression of 
communism, of Marxian socialism,- and of every doctrine or move- 
ment tinged with internationalism or pacifism. Many other objec- 
tives, indeed, were envisaged, or at all events were read into the 
document in commentaries upon it, such as Mein Kainpf, as already 
indicated, and a booklet by Feder, Hitler’s Official Frograni and Its 
Fundamental Ideas, published at London in 1934. Even so, not- 
withstanding startling clarity in numerous of its stipulations, vague- 
ness remains in spots, not only because of original incongruities and 
contradictions, but because of new twists imparted as the Nazi cam- 
paign proceeded in different parts of the country. The fact is not 
unimportant, too, that, from Hitler down. National Socialist leaders 
and party workers have commonly been more given to emotionalism 
than to statesmanlike planning and discussion.^ 

This term “Third Reich” was coined by Moeller van den Bruck in his T)as 
dritte Reich (Hamburg, 1923), published later in English as Gennaiiy’s Third Em- 
pire (London, 1934), and, aside from Hitler’s Mein Kampf, the most important 
work in National Socialist literature. The Hohenstaufen Empire of the Middle 
Ages was reckoned as the “First Reich” and the Empire of Bismarck and William I 
as the “Second Reich.” 

“ The Hitler party is indeed, by its name, a Socialist party. But, it is explained, 
its socialism is not at all the corrupt, international socialism of the Jew Afarx, but a 
purified, Germanic socialism which seeks, to be sure, to curb abuses of capitalism, 
yet recognizes and upholds the right of private initiative and of private ownership 
and use of property. 

Some of the more philosophic aspects of the Nazi position will be touched 
upon in the next chapter. 
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SOURCES OF always elements in Germany— Pan- 

PARTY SUPPORT Germans, militarists, political absolutists, anti- 
semites to which one portion or another of a 
program like the foregoing would appeal. It is, however, inconceiv- 
able that even a party endowed with the capacity for high-pressure 
propaganda displayed by the National Socialists should ever have 
been able to capture control of the country on the strength of so 
nebulous and in part fantastic a program, save for one major circum- 
stance, i.e., the disillusionment and despair prevailing after the War, 
and reaching unprecedented depths in the depression years beginning 
with 1929. Conditions were bad enough at all times after 1918. But 
it was only when, in 1929-30, the authorities under the Weimar con- 
stitution ceased to be able to maintain tolerable living conditions for 
the mass of the people that the National Socialist movement began 
to go ahead by leaps and bounds. Urban, industrial labor, largely 
socialist or communist, generally held aloof; likewise the more 
strongly Catholic sections of the country. But, like Italian fascism, 
the movement captured the middle classes and rural peasantry. The 
impoverished but proud middle classes, especially the lower strata, 
were particularly susceptible for the reason that, while they had been 
disillusioned with respect to capitalism, and had grown positively 
hostile to “big business,” they had no mind to suffer loss of social 
status — to be “proletarianized” — by slipping into the ranks of social- 
ism or communism. Rather, they were intrigued by a revolutionary 
party that was anti-capitalist and anti-socialist at the same time. The 
anti-capitalism of the Nazis fitted in with the economic reactions of 
a petite bourgeoisie^ while their anti-socialism salved the wounded 
honor and self-respect of a social group clinging desperately to a 
superior but sharply challenged status.^ University graduates, un- 
able to find jobs, turned to the new party hopefully; professional 
people, hard-pressed by Jewish competition, were attracted by its 
anti-semitic attitudes; struggling shop-keepers were drawn by its 
promise of restraints upon trusts and department stores; debt- 
burdened small landholders thought they saw in it a chance for 
relief; even large industrialists, construing the party s mildly social- 
istic pronouncements as mere bait for the masses, accepted and even 
welcomed it as a bulwark against communism and an ally against 
trade unionism, and came foru'^ard generously with funds. With 
the sentiment of nationalism burning at white heat, groups and in- 
^ On the “revolt of the middle classes,” see M. Ascoli and A. Feiler, Fascism for 
Whom? (New York, 1938), 154-158. 
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terests normally antagonistic toward one another were caught up 
and carried along as by a common impulse.^ 

The astonishing showing of the National Social- 
TROU 15 LED POLi- Reichstag elections of September, 

TICS, 1930-32 deputies as against 12 in 1928) caused 

the growth of the party to be viewed for the first time as a serious 
threat to the W eimar system — and riglitly, as it proved, since within 
less than two and one-half years Hitler was chancellor and Nazi 
dictatorship firmly installed. The stormy politics of this transi- 
tional period cannot be traced in detail here, but a few of the mile- 
posts on the road to unfettered Nazi rule may be indicated. The 
results of the 1930 elections were extremely embarrassing to the 


Briining government," which, however, by turning to the left and 
attracting support from the Social Democrats (still the most numer- 
ous group in the Reichstag) contrived to remain in office until May, 
1932. The Social Democrats’ “toleration” of Briining was based on 


the theory of the “lesser evil,” being dictated by apprehension lest 
his downfall should enthrone the Nazis and Nationalists, Govern- 


ment, however, was operated almost entirely on the basis of drastic 
decrees issued under Article 48 (though with indirect parliamentary 
assent), and the chancellor’s hope of pulling the country out of. the 
financial mire and at the same time deflating the Nazi movement 
failed of realization. In iVlarch, 1932, Briining was largely instru- 
mental in bringing about the reelection of von Hindenburg to the 
presidency,® Two months later, however, the old Field jMarshal, 
moved partly by dislike of a Briining land-settlement program which 
threatened the interests of the Junker class to which the chief execu- 
tive himself belonged, decided that the chancellor would have to go; 
and on May 31, Colonel Franz von Papen, then a nominal right-wing 
Centrist, and certainly a politician from whom no “bolshevist” meas- 
ures were to be feared, was commissioned to form a government of 
“national concentration,” which proved a curious combination of 
Nationalist partisans and men of no party at all. The move, how- 
ever, failed. Angered by Briining’s dismissal, the Center withheld its 
support; and the Papen-Schleicher “monocle” cabinet that eventually 
assumed the reins was nothing more than a group of non-party aris- 


' M. S. Wertheimer, “The Hitler Movement in Germany,” Foreign Policy 
Reports, VI, No. 23 (Jan. 21, 1931); C. J. Friedrich, “National Socialism in Ger- 
many,” Polit. Qttar., C 3 ct.-Dcc., 1931; H. Lichcenberger, The Third Reich (New 
York, 1937). 

“ See p. 709 above. 

^ See p. 676 above. 
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tocrats with substantially no party following.^ In point of fact, the 
country was now slipping fast in the direction of unabashed dic- 
tatorship. On the ground that elections of legislatures in Prussia and 
other Lander in recent months had shown that the Reichstag no 
longer represented the will of the German people, President von 
Hindenburg, on June 4, dissolved that body; on July 20, the Social 
Democratic government of Prussia was ousted and Chancellor von 
Papen proclaimed Reich commissioner in its stead;- and on July 31, 
follo\tdng a campaign of unprecedented bitterness, a new Reichstag 
was elected. 


Hitlerism now reached a new peak. Its popular 
• HITLER BECOMES ( 1 3,722,748) was more than double that of 

CHANCELLOR (1933) capturcd represented a 

net gain of 123. The Social Democrats, nevertheless, won 133 seats, 
the Centrists and Bavarian People’s party together 97; and the out- 
come was regarded as essentially a deadlock between the nationalist, 
authoritarian forces on the one hand and the forces of Weimar con- 
stitutionalism on the other.^ Relying, as it perforce must, upon more 
or less passive support from the National Socialists pad the Center, 
the Papen-Schleicher government encountered nothing but trouble; 
and again, on September 12, the Reichstag (whkh had transacted 
no business except of a purely formal nature) was dissolved, President 
von Hindenburg having in the meantime held a distasteful and long- 
postponed interview with Hitler in the course of which the latter 
made it plain that he would enter no government except as chancellor 
and endowed with full power. After a contest considerably less 

exciting than that of the previous July, a new 
on November 6. Again the results were inconclusive. The Nationa 
Socialists polled two million fewer votes than in July and won 35 
fewer seats; the Communists made fresh gams But the general sit^ 

ation was left about as before, the 

credited with some successes in foreign affairs, bunnere g y 
DODular on the score of its domestic policies— continuing m ottice 
foTdre t^e beina in default of any more promising arrangement. 
Lortly afterwards, the cabinet’s position grew so hopeless that von 

■Von Papen had in the 

Nationalists under Hugenberg. Major-Gcneral Kurt 

key position of minister of defense. Flpctinns of lulv Ainer. Polk. 

German Lander," ibid., Aug., *93^- against constitutionalism. 

“ But with the tide running ever more strongly again 
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Hindenburg renewed discussions with Hitler, only to find that the 
latter still insisted on “all power or nothing.” At the beginning of 
December, General von Schleicher, after a prolonged crisis, assumed 
the chancellorship, but with no better results. Planning to govern 
with the support of the Reicbswebi- and the trade unions — the only 
stable political factors remaining — he proceeded with a project for 
settling unemployed people on some of the large and bankrupt East 
Prussian estates, only to become, as had Briining, a “bolshevik” in 
the eyes of von Hindenburg; and he, in his turn, had to go. On Janu- 
ary 30, 1933, the event toward which (notwithstanding the apparent 
set-back in the November elections) political developments of the 
past two years had been moving irresistibly at last took place: Adolf 
Hitler was named chancellor.^ 


TOWARD DICTA- 
TORSHIP 


The meaning of the event was not lost upon 
either the German people or the world at large. 
To be sure, the new cabinet consisted of Nation- 


alists and non-party men as well as Nazis, with the last-mentioned in 
a decided numerical minority; " and among the non-Nazis was ex- 
Chancellor von Papen, who, along with the Nationalists, was plainly 
expected by President von Hindenburg to hold the Nazis in check. 
The latter, however, occupied the key positions; they had the driv- 
ing force and the popular support; and from the outset there was no 
room for doubt that theirs would be the power. Furthermore, there 
could be no two opinions as to what would happen to parliamentary 
government. Already, that boasted creation of the Weimar consth 
tution was virtually dead. For three years, government had been 
almost entirely by executive decree, affording logical transition to 
that which was yet to come. The Reichstag had been elected, con- 
vened, and dissolved, but never in that period had wielded power 
except of a purely negative sort. And if the Nazis had any clear-cut 
political conviction at all, it was that parliamentarism was a failure. 

National Socialist dictatorship, already long on the horizon, was 
now assured. It did not, however, leap at once into the saddle. After 
all, the cabinet was a coalition, with the Nazis in a minority; there 
was still a Reichstag, in which, when all opposing groups were 
counted, majority support was still lacking; nation-wide enthusiasm 
remained to be whipped to a pitch that would furnish a still more 


^ So far as form was concerned. Hitler rook office, it will be observed, in a per- 
fectly constitutional manner, precisely as had Mussolini at Rome 1 1 years earlier. 
The events outlined in the preceding pages are related more fully in R. L. Buell 
(.ed^),New Governi)ients in Europe (rev. ed.), 169-198. 

" Three members out of a total of 12. The three, however, soon proved them- 
selves the driving force in the combination. 
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favoraHe psychological setting. Aside from rapid displacement of 
Social Democratic and other opposition officials by Nazis, accom- 
panied by relentless measures against Communists and Jews, the 
means by which Nazi control was to be made an overt and complete 
reality was the election of a new Reichstag, and at the same time of a 
new Prussian diet. It was not that Hitler looked to a regime under 
which legislatures should rule, but rather that the majorities which 
he expected to win would lend sanction, at home and abroad, to the 
revolution no\v about to be consummated. Moreover, the excite- 
ment and turbulence of an electoral campaign would furnish oppor- 
tunity for sweeping fresh hordes of people under the Nazi banner. 
With the Reichstag dissolved on February i, in order to afford the 
people a chance to “express themselves concerning the newly formed 
government of national concentration,” a contest was opened in 
which Nazi fury was given full vent at the expense of Social Demo- 
crats and Communists, who indeed were practically kept from carry- 
ing on any campaign at all. Numerous Socialist and Communist 
leaders were thrown into jail under new emergency laws annihilat- 
ing the fundamental rights guaranteed by the constitution — rights, 
which, of course, have never been regained; the burning of the 
Reichstag building, blamed on Communists despite strong indica- 
tions of Nazi responsibility,^ gave the Nazis pretext also for imprison- 
ing most Communist deputies (including their leader, Ernst Thal- 
mann), and for instituting a reign of terror of which President von 
Hindenburg, if the truth he told, showed no disapproval. The elec- 
tions took place on March 5; and while the working classes dis- 
played plenty of independence by casting 7,000,000 votes for 
Social Democratic, and 4,800,000 for Communist, candidates, and 
while the Catholic parties actually increased their Reichstag repre- 
sentation, more than 17,000,000 votes Avere polled by National So- 
cialist, and 3,100,000 by Nationalist, candidates (together, 52 per 
cent of the entire vote recorded), yielding the government 341 seats,” 
or a majority of the new total of 648. 

The victory was not overwhelming, but it suf- 
DicTATORSHip BE- £ced; throughout the campaign, indeed, the Nazi 
COMES A REALITY Jeadets had made it clear that they had no inten- 
tion of giving up power even if they fell short of a rnajority. The 
newly elected Reichstag was convened for a single sitting at Pots- 

1 On this episode, see J. Gunther, Inside Estvope (rev. ed., New \ork, 1938), 
42-60, and D. Reed (correspondent of the London Times), The Bmnmg of the 

(New York, 1934). „ . , 

“National Socialists 288, Nationalists 52. The Social Democratic quota was 120 

and the Communist 81. 
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dam, and there on March 23, it passed by a vote of 494 to 94 the 
famous Lan^ to Combat the National Crisis (commonly hnown as 
the “Enabling Act”), which, so far as a rubber-stamp parliamentary 
measure could do it, gave the already substantially achieved dicta- 
torship the sanction of national ajiprobation. Give us, Hitler had 
said, four years (the legal period of a Reichstag) in which to wipe out 
the consequences of 14 years of misrule by the parties of the AVeimar 
constitution, and then let the country sit in judgment. In answer, 
the obedient deputies conferred upon the “national cabinet”— in 
effect, upon Hitler himself— power up to April i, 1937, to make 
laws, conclude treaties, adopt budgets, and indeed to do, without 
check or restraint, anything whatsoever, inside or outside of the 
constitution, e.xcept to diminish the rights of the president of the 
Republic or to abolish the Reichstag or Rcichsrat.’ The demand for 
dictatorial powers was not unlike that made upon the Italian Parlia- 
ment by the newly installed Premier Mussolini in 1922, and it met 
with equally ready and full response. The Iron Chancellor, Bismarck, 
in his day v’ielded enormous authority, but never anything ap- 
proaching that now placed in the hands of the Nazi chief. 


suppurssioN OF developments in the months that followed com- 

im-Ai. i>0LiTicAL pletely destroyed the party .system. At appro- 

pAUTiEs priate points elsewhere, mention has been (or 

will be) made of the further extension of control 
over the haiidci, the supprc.ssion of the Rcichsrat (notwithstanding 
the guarantee contained in the Enabling Act), the “restoration” of 
the civil service along Nazi lines, the confiscation of the property of 
Communists and other ‘public encmie.s,” the emasculation of the 
electoral .system, the suppre.ssion of the National Economic Coun- 
cil, the reorganization of provincial and local government, the “co- 
rn dination of the church, and sundry other matters, including the 
fantastic Reichstag election of November 12, 1933, and the accom- 
panying national plebiscite on the issue of endorsing the policies of 
the Hitler government.- 


articles comprising this remarkable law will be found in J. K. Pollock 

nlf ^-nd cd.), 4; E. Rappard cf al., Source 

Book Pc. I\ , 14-15; N. L. Hill and H. W. Stoke, o/i. cit., 4i:-4i v, and R. L. Buell 
(ed.), op. 214-215. 

occasion was: “Do you, German man, 
and >ou, German woman, agree to this policy of vour national cabinet fas set forth 
the electoral dccrccl, and arc you willing to declare it to be the expression of your 
own opinion ant your own will, and to espouse it solcmnh-?” The question was to 

vores?nr ’ "I " "PP'''>P'''"*‘^ tl’c ballot, by )a or Ncin. Out of 4^.9: ^^29 

cast, 40,583,459 were affirmative, 2,952,100 negative, and 789,999 invalid. 



THE RISE OF DICTATORSHIP 


721 


The election referred to was fantastic because, after the manner 
of national elections in Fascist Italy from 1928 until their abolition 
ten years later, ^ the candidates were all put forward by a single 
party; and this n^as true because in the meantime all parties except 
the National Socialists had been either suppressed outright or grad- 
ually squeezed out of existence. As in Italy, the supreme objective 
of the dictatorial regime was a “totalitarian state” (totaler Staat), 
which, whatever else it might mean, was to permit of but a single 
party; and after the November triumph, full power was exerted 
toward the attainment of this end. First of all, the Communists were 


outlawed and as a party annihilated.' Next in line of fire stood the 
Social Democrats, ^^'’holesale arrests of their leaders, coupled with 
suppression of their newspapers, in the spring of 1933 reduced the 
once formidable party to impotence. In May, when Nazi troops 
seized the records, headquarters, and property of the trade unions, 
the party all but disappeared. In June, the work was completed when 
a decree declared the party “subversive and inimical to the state and 
people” and entitled to “no other treatment than that accorded to 
the Communist party,” outlawed it completely, expelled its 12 1 
deputies from the Reichstag, announced that all of its property 
would presently be sequestered, and forbade meetings, publication, 
and every other form of activity and propaganda m its behal . 
Already, in April, that portion of Stresemann’s People s party which 
had not already deserted to the Nazi camp had voted to disband, 
with advice to the remnant to become National Socialist likewise 
Late in June, the Nazi press bureau announced that the National s 
leaders had decided “voluntarily” to dissolve their party and that 
the Nationalist group in the Reichstag would forthwith join the 
Hitler party About the same time, the State party (successor 
the forLr Democrats) was ended by decree, on ^he ground *at 
at the last elections it had pooled its mterests with the Social Demo- 
crats bn one pretext or another, various minor groups were liqui- 
dated and by the end of June only nvo parties remained to be co- 
oSdtted ” These were the Center and its 

held out a while S 

Tnlv thev too were “voluntarily dissolved, their adherents Dei g 


' See p. 843 below. 

= With characteristic irony, 
for the Nazi police. 


their Berlin offices were 


converted into headquarters 
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the national cabinet declaring the National Socialist German Work- 
ers’ party “the only political party in Germany” and imposing heavy 
penalties upon any persons undertaking “to maintain the organiza- 
tion of another political party or to form a new political party.” ^ 
“The political parties,” announced Hitler proudly, “have now been 
finally abolished. This is an historical event of which the impor- 
tance and far-reaching effects have in many cases not yet been 
realized by all. W e must now get rid of the last remains of democ- 
racy, especially of the methods of voting and of the decisions by 
majority. . . . The [National Socialist] party has now become the 
State.” “ 

Hence it was that when, in the November elec- 


A ONE-PARTY GOV- 
ERNMENT FACES 
THE FUTURE 


tion referred to, an unopposed Nazi list of 
candidates for the Reichstag was put before the 
country, it received 93.5 per cent of the almost 


forty million votes cast. Hence it was, too, that on the same occa- 
sion 93.1 per cent of the even larger vote cast on the question of 


giving the Hitler policies a blanket endorsement were affirmative. 


Hence it was, finally, that when, one month later, the new all-Nazi 
Reichstag held a seven-and-one-half-minute session for the sole pur- 
pose of “electing” officers, 659 Brown Shirts rose and sat down in 


unison when the government’s list was put to a vote, and then went 
obediently about their own business. Not that all Germany had 
gone National Socialist, or was accepting the dictatorial regime 
wholeheartedly and sincerely. What proportion of the people were 
so accepting it, however, no man knows, in Germany or out. Ob- 
servers agreed that the opposition was so scattered and demoralized 


that, with any sort of luck, the dictatorship would probably last a 
good while; also that the country would certainly never go back 
to the M^eimar system in its entirety. On the other hand, there must 
have been large elements, especially among the working classes, 
whicli could never give the new order more than lip-service, and 
other elements, besides, whose loyalty could be counted upon only 
so long as the regime showed promise of serving the country’s 
national and international interests as other regimes had failed to 
do. The “most democratic democracy of the world” ^ had collapsed; 
a great party system was in ruins; an entire fabric of government 
had been made over. 


’ J. K. Pollock and H. J. Hencman, op. cit. (2nd cd.), 25-26; W. E. Rappard et ah, 
Source Book, Pr. IV, 66. 

• Speech to the Reich commissioners, July 6, 1933. 

“ Such was Minister of the Interior David’s exuberant characterization of the 
V'^cimar system when the constitution was voted in 1919. 
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Why did die National Socialist movement, de- 
spite occasional setbacks and periods of marking 
time, sweep on with overpowering crescendo 
to eventual triumph? After Germany lost the War, the scene ap- 
peared set for the upbuilding of a new nation liberated from the 
domination of a narrow military class that had brought misery and 
humiliating defeat to a proud people. Why could not full advan- 
tage of the fresh start be taken to erect an enduring parliamentary 
democracy? Books will be written to answer the question, without 
ever coming near to exhausting the subject.^ Certainly no complete 
and full)^ satisfying answer can be expected here. A few major fac- 
tors in the ultimate explanation may, however, be indicated, includ- 
ing some that must already have been suggested by things said on 
previous pages. 

The importance of the individual in determining 
the course of human events is a matter on which 
there are widely differing schools of thought, 
but probably no one would contend that Rus- 
sia is what it is today solely because of Lenin, Italy because of 
Mussolini, or Germany because of Hitler. On the other hand, no 
one could argue plausibly that, so far as Germany is concerned. 
National Socialism could have come by its devastating conquest of 
the country without the skill and power of a phenomenal leader, 
whether Hitler or someone else. The qualities or Hitler s leadership 
have been commented on by numerous writers.^ Here we may 
barely mention three or four of its aspects: ( i ) his grim determina- 
tion, his indomitable energy, and his dogged persistence in the face 
of discouragements; (2) his mastery of flowery emotionalism in 
public speaking, enabling him to hold great crowds spellbound and 
to send away as fanatic followers thousands who wandered into his 
meetings out of mere curiosity; (3) Hs unmatched understanding 
and employment of propaganda as an instrument of political power; 
(4) the cleverness of his strategy, which, to whatever extent he was 
personally responsible for it, redounded invariably to Hs gam. 

^ ^ Quite apart from the matter of leadership, a 

2. THE LOST WAR of circumstanccs combined to create the 

^ Some indeed have been written already, e.g., T. Abel, Why Hitler Came into 
Power (New Yok 1938), based on personal testimony of some 600 Germans who 

York, 1936), the standard biography, 

3-24. 
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social and political climate in which the victory of the Nazis seemed, 
first possible, and later inevitable. One main factor was Germany’s 
defeat in the World War. For a hundred years, Germany had been 
uninterruptedly victorious in arms, humbling first Napoleon, then 
Denmark, later Austria-Hungary, and finally France. Prussian mili- 
tarism had seemed invincible. To Germans generally, and particu- 
larly to those of more nationalistic persuasion, the collapse in 1918 
had come as indeed a profound shock; and it became one of the 
favorite propagandist procedures of the Nazis to hammer into the 
popular mind the notion that, after all, the German army had not 
really been overwhelmed in open battle, and that the war had been 
lost entirely because of sinister machinations of Marxists and Jews 
back at home. Truly enough, defeat had not been dramatized in 
191 8 by the Allied armies marching into Berlin, as the Prussian forces 
had marched into Paris in 187 1 ; and this, combined with the fact that 
most of the localized destruction flowing from the conflict had taken 
place in France and Belgium, rather than on German soil, made 
great numbers of Germans susceptible to the Nazi argument that 
Germany had not lost the war militarily, but only economically and 
politically, and because of a “stab in the back” — from which the 
implication was clear that, once the Nazis were in the saddle and 
Marxists and Jews properly liquidated, German military might 
would become once more irresistible. 


Another capital weapon of Nazi propaganda 

3. THE TREATY Diktat of Versailles, represented as not 

0F\ERSAiLLES hatsli and unjustifiable in substantive pro- 

visions, but forced like a strait-jacket upon the country when 
temporarily powerless to resist. It did not matter that the treaty 
(even though unwise in some of its features) was more lenient than 
those which Germany had herself imposed upon prostrate Rumania 
in 1917 and upon Russia early in 1918. From any point of view, 
it was a token of defeat and disgrace; wounded pride would have 
made any treaty an object of bitter attack. Hence, when the Nazi 
program bracketed abrogation of the treaty with restoration of 
equality for Germany with all other nations, it sounded a call having 
tremendous pulling power.^ 

Not only by dictating a humiliating treaty did 

4. UNWISE RESTRic- Allied Powers unwittingly contribute to 

success, but also by unsympathetic and 
inept treatment of the German nation in suc- 


^ F. Berber, Das Diktat von Versailles (2 vols., Essen, 1939), is a voluminous 
exposition of the iniquities of the treaty from a German viewpoint. 
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ceeding years. Two examples, of many, may be cited. Whether 
or not the invasion of the Ruhr by French and Belgian troops in 
1923 because of Germany’s failure to meet her reparations obliga- 
tions was justifiable, France at all events made the very great mistake 
of employing for the expedition colored soldiery from her African 
empire, profoundly outraging German susceptibilities and furnish- 
ing Hitler the talking point that the violated honor of the Father- 
land could be vindicated only by a return to the old traditional 
standards and values of military valor. Again when, in 1931, Great 
Britain and France frustrated a customs union between Germany 
and Austria which was ardently desired in both countries, and which 
would have done much to bolster up the sagging prestige of the 
Weimar regime among the people living under it, they fanned the 
flames of discontent and merely postponed a settlement which seven 
years afterwards was achieved, on far more drastic lines, by the 
marching battalions of the Third Reich. With the entry of the 
statesmanlike Stresemann into German politics and inauguration by 
him of a policy of “fulfilment” toward Great Britain and France, 
events seemed to take a happier turn; ^ and the Locarno treaty of 
1926 was hailed as the harbinger of a new spiritual and political 
atmosphere between the former enemies. In the long run, however, 
the effort at reconciliation failed, because concessions from the 


Allied Powers not only were meager, but — and this is even more 

important — came too late. 

Mention has already been made of economic 
5. ECONOMIC dislocation (evidenced particularly by the weak- 

DISASTER middle classes) as a condition play- 

ing directly into the hands of Nazi agitators. From wild inflation 
in the early twenties flowed destruction of savings; and with eco- 
nomic security gone, social stability began to disintegrate and 
revolutionary habits of thought to get hold of former substantial 
and level-headed people. Although the urban proletariat as 
remained largely impervious to Nazi propaganda, plenty of indivi - 
ual unemployed workers, as the new depression deepened throug 
the early thirties, deserted the Socialists and Communists and wound 
up as Nazi storm-troopers; while, as has been pointed out, the 
crushed and baffled middle class, rather than allow itself to sink 
socially to proletarian status, turned, perchance wit^ misgiving^ 
but yet hopefully, to Naziism as itself presumably pointed toward 
a middle course between Marxism and ukra-capitahsm. The leap 
from some 800,000 popular votes for National Socialist candidates 

* A. Vallentin-Luchaire, (London, 1931). 
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in 1928 to nearly 6,500,000 in 1930, and thence to upwards of 
14,000,000 in 1932, can be accounted for only by black despair born 
of economic disaster. 

Rooted in the hatred for Jews which Hitler 
. CAPITALIZATION conceived during his Vienna days, violent anti- 

semitism has characterized the National Social- 
ist ideology and strategy from the beginning; 
and capitalization of actual and potential anti-semitic prejudice be- 
comes another major factor in Nazi success. Under the Empire, 
there had been a certain amount of anti-semitic feeling, confined 
largely to conservative and imperialist quarters. Jews, however, 
had not been much discriminated against except in military and 
naval circles, and though composing only a distinctly minor frac- 
tion of the population (about nine-tenths of one per cent by the 
census of 1925), had achieved an important place in industry, bank- 
ing, merchandising, law, medicine, education, literature, art, and 
other fields of activity. Under the Weimar regime, with its emphasis 
upon democracy and legal equality, they had still further extended 
the range and vigor of their activities — sufficiently, indeed, to have 
stirred apprehension, particularly among people who found them 
too successful as business competitors, or who disliked their hold 
upon banking and finance, or who thought that they wielded too 
much control over the government. To be sure, they constituted 
only about three per cent of the population engaged in business, 
trade, and the liberal professions, and less than one-half of one 
per cent of the civil service; out of 79 men who sat in Reich cabinets 
between 1919 and 1932, fewer than a dozen were wholly or partly of 
Jewish descent.^ Nevertheless, there was enough latent suspicion 
or open hostility toward the race to give the Nazis something to 
work on; and, with one of the most remarkable displays of persecut- 
ing zeal on record, they turned all of their weapons of sarcasm, 
innuendo, exaggeration, denunciation, and downright falsification 
to the purpose of making life intolerable for the Jewish population 
and harrying it out of the land. The Weimar Republic was a “Jew 
republic (judeiirepiiblik); its founders had sold out the German 
people in the V ersailles treaty; along with the Socialists (and large 
numbers of Jews were Socialists), they and their kind had admin- 
istered the fatal “dagger thrust in the back” which had kept the 
German army from achieving the ultimate victory that should 

Of 608 persons elected to the Reichstag in 1932, only one was a Jew and only 
14 of Jewish extraction. 
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have been the fruits of a long line of brilliant successes on the battle 
fields of France and Belgium. Such was the picture spread pas- 
sionately and ceaselessly before the nation by Nazi writers and 
orators, and from all appearances with telling effect. From Hitler 
himself we have the Machiavellian observation that the masses in 
a country always “fall victims more easily to a big lie than to a small 


Despite the foregoing and other factors operat- 
7. SHORTCOMINGS ing in favor of the Nazis, the Weimar regime 
OF THE REPUBLIC after all, more by reason of its own im- 

iTSELF: potence than because of the cleverness and 

(a) weakness in strength of its opponents. To begin with, it 

LEADERSHIP never succeeded in giving the country inspiring 

and commanding leadership. Chancellors, min- 
isters, party chiefs came and went, but none capable of catching the 
people’s imagination and stirring their enthusiasms. Such leadership, 
unfortunately, was forthcoming only from those whose object was 
the regime’s destruction. 

Lack of popular fervor is to be explained, how- 

(b) freedom too not only by mediocre leadership, but by 

EASILY WON circumstances under which the people’s 

freedom had originally been gained. In France and England, politi- 
cal liberty was won in long and heroic combat in struggles for 
freedom giving rise to deep-rooted loyalties to self-government, 
coupled with courage and determination to defend it. Germany s 
tragedy lay in the fact that the old imperial order collapsed, not as 
a result of the surging endeavor of an embattled people, but only 
in consequence of its own weakness and of ref usa y t e mi itary 
victors to make peace as long as it was left standing. In its origins 
the Republic itself represented hardly more than a convenient 
device for meeting a “vacancy of power flowing from the Empire s 
disintegration. 

tZ reSt Whii aAorL something 

substantial to start -tin In Germany there had be~Uy ™ 

that the country was almost ^ I historical and send- 

> Mew Kawpf (Reynal and Hitchcock ed.), 313- 
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streets,” could profit from no emotional attachment born of struggle 
and sacrifice. In other words, the results of the “revolution” of 
1918 were gained too easily, and on that account were doomed to 

be lost, also easily. . _ 

Not only was the shift from the semi-absolutist 
(c) REFORM TOO political institutions of the old Reich not sup- 
puRELY POLITICAL ported by corresponding changes in thought and 
action of the nation, but even the formal constitutional readjustments 
were not in all instances adequate or wise. For example, the archi- 
tects of the new regime, including those to whom it fell to administer 
it in its earlier stages, proceeded on the erroneous assumption that 
the center and substance of a modern government is the legislative 
body, and were therefore satisfied with a fundamental reform of 
this branch of the national and state organizations, leaving the old 
administrative and judicial machinery virtually intact. The basic 
phenomenon of the state in the twentieth century, the progres- 
sive and rapid development of the administrative function as the 
core of public action, was entirely lost upon them. The upshot 
was that the new order was largely sabotaged from the start by 
monarchist and conservative civil servants and judges; ^ and this 
lack of correlation between political and administrative leadership 
was bound finally, not only to create confusion, but to produce 
weakness inviting disaster. 

Another serious handicap was imposed when, 
ignoring the experience of great democracies 
like the French, English, and American, the 
authors of the Weimar constitution, out of def- 
erence for abstract principles of political jus- 
tice, thrust upon Reich and Lmder alike an interesting but dubious 
scheme of proportional representation. In a country already suf- 
fering severely from the absence of basic intellectual and senti- 
mental unity, the result could be only to render the fabric of politics 
even more fragile. New and extreme parties could multiply and 
grow with greater facility; demagogues could more easily secure 
a hearing; in particular, the Nazis were enabled to capture seats — 
notably in 1928 — which under a majority system would not have 
fallen to them. On lower levels of government, and under condi- 
tions of political stability, there is much to be said for the proportional 
principle. But in the Germany of 1918-30, it contributed to the 

^ On this point, see A. C. Grzesinski, Inside Gewiany (New Yorlc, 1939). The 
author was police president of Berlin until the summer of 1932, and his entire book 
deals with the subject indicated. 


(d) dubious 

EFFECTS OF 

PROPORTIONAL 

REPRESENTATION 
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ultimately fatal division of the nation into hostile camps, and to the 
collapse of democratic procedures by compromised 

' One recalls in this connection Lord Balfour’s observation that democratic 
government “presupposes a people so fundamentally at one that they can safely 
afford to bicker.” Introduction (p. xxiv) to Bagehot’s English Constitution (Lon- 
don, 1933). The view as to proportional representation expressed above is elaborated 
in F. A. Hermens, “Proportional Representation and the Breakdown of German 
Democracy,” Social Research, Nov., 1936. For an opposing opinion, consult R. Aris, 
“Proportional Representation in Germany,” Politica, Sept., 1937. An excellent piece 
of reading on the reasons for the collapse of the Weimar regime is M. Ascoli and 
A. Feiler, Fascism for Whom?, Chap. vi. 

The best general accounts of the National Socialist movement and the rise of the 
dictatorship arc C. B. Hoover, Germany Enters the Third Reich (New York, 1933), 
and K. Hcidcn, A History of National Socialism (London, 1936). A good briefer 
treatment is H. F. Armstrong, Hitler's Reich (New York, 1933). National Socialist 
ideology of the earlier period is discussed in H. D. Lasswell, “The Psychology of 
Hitlerism,” Polit. Quar., July-Scpt., 1933, and F. L. Schuman, “The Political Theory 
of German Fascism," Amer. Polit. Sci. Rev., Apr., 1934. On the growth of dictator- 
ship, one may cite C. J. Friedrich, “Dictatorship in Germany?”, Foreign Affairs, 
Oct., 1930; M. J. Bonn, “The Political Situation in Germany,” Polit. Quar., Jan.- 
Mar., 1933; M. S. '\^^crcheime^, “Forces Underlying the German Revolution,” For- 
eign Policy Reports, IX, No. 10 (July 19, 1933); B. Mirkine-Guetzevitch, “The 
Dictatorial State,” Polit. Quar., Oct.-Dec., 1933, pp. 575-586; F. Neumann, “The 
Decay of German Democracy,” ibid.; M. T. Florinsky, Fascism and National Social- 
ism (New York, 1936), 30-56; H. Lichtenberger, The Third Reich (New York, 
i937)> 3-55; S. H. Roberts, The House that Hitler Built (New York, 1938), 3-^1; 
J. Gunther, Inside Europe (New York, 1938), 1-42; and M, Ascoli and A. Feiler 
Fascism For Whom?, 131-159. 



CHAPTER XXXVII 


REVOLUTIONARY 
CHARACTER OF 
NATIONAL SOCIALIST 
PHILOSOPHY 


National Socialist Ideas ^ Organization^ and Techniques 

IXTATIONAL SOCIALISM not only claims to have evolved a 
new type of state based on revolutionary political and eco- 
nomic conceptions; in its attempt to build up a National Socialist 
W eltanschauimg, or philosophy of life, determining the total out- 
look of man and his position in society, it chal- 
lenges traditional ideas and institutions in all 
provinces of human thought and action. It has 
thus a revolutionary philosophy, in the sense that 
all traditional sets of values in the Western world 
find themselves under attack. From the National Socialist viewpoint, 
Christianity, conservatism, liberalism, and socialism are all con- 
servative, because all center around a set of basic attitudes and 
evaluations which stem from a common European origin; and to 
all of them Naziism is vehemently opposed.^ 

.TS IRRATIONALISM The “re of the Naa philosophy is its opposition 
to the principle or human reason as a workable 
guide to social action. All European cultural development, from the 
beginnings of Greek philosophical speculation and detached scien- 
tific inquiry to the application of rational criteria in scientific, social, 
and political action in the nineteenth and twentieth centuries, is 
challenged by a doctrine which substitutes irrationality for reason 
in scientific and philosophical inquiry, force for consent in the regu- 
lation of civil society, and conquest for friendly intercourse in the 
international community. No aspect of the varied activities of the 
Nazi state, whether in pursuit of domestic policy or in the conduct 
of foreign relations, can be understood except in the light of irra- 
tionalism as the central, focal principle of Nazi thought and action, 

^ The three most important books presenting National Socialist philosophy are 
Hitler’s Mein Ka?npf (see p. 712, note i above); Aloeller van den Brack’s Germany's 
Third Empire (London, 1934); and Alfred Rosenberg’s Der Mythus des zwanzig- 
sten Jahrhnnderts (Munich, 1930; not available in English). The most comprehen- 
sive and critical account by a non-Nazi is to be found in A, Kolnai, The War 
Against the West (New York, 1938). 
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Boundless courage, readiness to sacrifice even 
one’s life, “dangerous living,” force, and com- 
plete negation of universal, rational principles 
of Human rights follow from this irrationalism. 
Democracy and liberalism, with their submission to the reign of 
reason and tamed law, have to give way to political leadership and 
hierarchical stratification of society in which power is naked, un- 
tamed, and irresponsible. With reason denied the capacity to con- 
tribute in a significant manner to the common welfare, force alone 
remains the ultimate means of resolving issues, at home or abroad; 
and the Nazi philosophy focuses its emphasis on emotion, bias, and 
fanaticism, rather than on reason and objectivity, because the former 
better serve a favorable attitude toward the use of force. The element 
of irrationalism explains also the use of propaganda as a main weapon 
in the struggle for power. For, whereas propaganda is, of course, 
by no means always the enemy of truth, it lends itself to use with 
peculiarly devastating effects when frankly divorced from the re- 
straints imposed by the method of rational persuasion.^ 

This exaltation of irrationalism and force makes 
THE DYNAMIC thought and action extremely incalculable 

ASPECT OF NAZiisM dynamic. Nietzsche, to whom some of the 

major Nazi ideas are directly traceable, once said that “the German 
h not, he becomes”; - and this phrase aptly describes the positive, 
developing, forceful nature of Nazi ideas and policies. The Nazi 
philosophers portray life as by nature an endless stream as some- 
thing that is always becoming and never is; and this attit^e of mind 
leads to limitless aspirations in the struggle for ^ 

rationally determinable limit to expansionism. In the held of ™ougnt, 
the attitude expresses itself in ruthless extermination of creeds and 
beliefs, including the commonly accepted foundations of Western 
religion and morality; in the field of home politics, it finds satisfaction 
only if and when the last opponent is cowed and silenced; and in the 
field of foreign affairs, the universe is the only hmit that it will recog- 
nize. The i^orporation of Czechoslovakia into Germany m the 
spring of 1939 showed conclusively, for example, that the limit of 
Nazi mrritorkl ambitions is not to be sought (as at one time wa 
supposed) within the confines of the German-speaking world, but 
is feed only by the capacity of the Reich to impose its will upon 
weaker states of whatsoever nationality. 

-DeFfeZrcho sSt'fe nicte, =, Ou, ,n,i Bise (Uipzig, 

1896), 210. 
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•I'HE MYTH OF 
“race” 


The concrete symbol of irrationalism, force, and 
dynamic expansion is the myth of “race”^ 
Denial of the universal claims of human reason 


leads necessarily in National Socialist thought to suppression of the 
notion of humanity as such. According to Nazi ideas, it is an illusion 
to attribute reality to humanity, and to ascribe to human beiiigs, as 
such, inalienable rights and qualities derived from such reality. 
“Race” or “people” is the widest group concept possessing social 
validity. Accordingly, it is fallacious, the Nazis maintain, to think 
in terms of ideas and institutions (such as humanitarianism, Chris- 


tianity, international law, pacifism, etc.) that transcend the bound- 
aries of a race. To begin with, the “blood” of a social group, a race, 
determines its total outlook and mode of thought. No member of 
a race can ever embrace views that conflict with this racial founda- 


tion — his “blood” — without betraying the unity and purity of his 
racial group. A German, therefore, can think only “German,” even 
in the realm of the natural sciences! ^ Further, the racial myth asserts 
that racial consciousness and universal reason are incompatible be- 
cause the foundations of racial unity are compounded of natural 
factors, such as blood, which no conscious effort can change. In 
addition, Naziism not only denies the meaningfulness of the unity 
of humanity, not only asserts the existence of different races, but 
also postulates the inequality of the various races.® Among the 
existing races, Nazi thought ascribes to the Nordic race the finest 
qualities and greatest achievements in history. All contributions of 
civilization — art, science, technology, indeed, all things noble and 
sublime — are “almost exclusively the creative product of the 
Aryan”; and among “Aryans,” it is the Nordic element that has 
produced ail really great achievements. Nazi historians therefore 
maintain that Greece and Rome were creations of Germanic, groups 


’ The best popular presentation of the Nazi views on racism is The Nazi Frmer; 
Official Handbook for Schooling the Hitler Youth, trans. by H. L. Childs (New 
York, 1938). See excerpts printed in Harper's Mag., Aug., 1938. 

' Since 1936, a journal for the fostering of “German thinking” in mathematics has 
been published under the name of Deutsche Mathematik. See also H. A. Grunsky, 
Die Freiheh des Geistes (Hamburg, 1935). 

® First suggested as an elaborate theory by the Frenchman, Arthur de Gobineau, 
in his Essay on the Inequality of the Human Races (Paris, 1852}. A second main 
precursor of the Nazi race-ideology was the Germanized Englishman, Houston 
Stewart Chamberlain, whose Foundations of the Nineteenth Century (Munich, 
1899) has directly influenced the intellectuals in the Hitler movement. 

Mein Kanipf (Reynal and Hitchcock ed.), 397. It should be pointed out that 
the Nazis have adopted, for a “community of blood,” the notion of “Arj^an” that 
formerly related only to the linguistic group comprising the Indo-European lan- 
guages. 
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that had migrated there, and even Jesus is declared to have been not 
of Jewish origin, but descended from either a Roman or else a Ger- 
man in the service of the Roman army in Palestine. 

The idea of race finds its political actualization 
THE RACIAL BASIS coiicept of V olk. ot Volksgemeinschaft, 

t.e., the people constituted as a community. 
However, the people, das Volk, is neither the total number of 
inhabitants of a country nor a mere political entity. Rather, it 
is an organic group of a superior order, composed of those who 
properly “belong,” and endowed with its own right to live and to 
its ovm la^^’'S — a communit}" of destiny, culture, and history. The 
German “people” has a basic unity compounded of the twin ele- 
ments of blood and soil (Bint und Boden), an entity in which no 
non-German can have a place.^ All non-Aryans are therefore out- 
side the pale, and in particular Jews; and while Jews as such are 
defined as persons having at least three Jewish grandparents, or 
such as, having only two Jewish grandparents, either profess the 
Jewish religion or are married to a person legally considered 
Jewish, “non-Aryans” are defined even more rigidly as persons 
having at least otie Jewish grandparent which manifestly raises 
the bars against all persons of relatively immediate, even though 
minor, Jewish descent. In actual fact, legislation which Iws been 
enacted vdth a view to preserving the racial purity of the German 
people - has been aimed at Jews almost exclusively, and other racial 
groups belonging politically to the Reich (known asartverwandt, 
or “r^ially related”) are on the same lepl footing as Germans. In 
pursuance of the general policy of edging Jews alrea y eprive 
of most of their property and otherwise cut off from opportunities 
to make a living-out of the public life of a German body politic, a 
citizenship law of i935 (supplementing a very brief measure of 
the previous year which, abolishing state citi^nship, placed cimen- 
ship for the first time in the history of united Germany on a umform 
and exclusive national basis) restricted Reicbsburgefschajt to per- 

’ See F Poetzsch-Heffter: “Von deutschen Staaiskben,” Jabrbuchdes 

«f- H- Lich,»b=.E„. Tb. Tb.M Rad., 

. , , , cpnrember I? WS, for “The Protection of German Blood 

-Notably, dte law of 

of color, however. - 

■I’' J’P”- “ »' 

status of “honorary Arj^ans ! 
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sons of German or kindred stock who have proved by their behavior 
that they are “willing and fit” loyally to serve the German people 
and Reich; and shortly afterwards a new decree relating to the 
subject asserted categorically that “a Jew cannot be a Reich citizen, 
adding that only non-Jews may vote or hold office.^ On similar 
lines, a military law of 1936 excluded Jews from all present and 
future military service, and a civil service law of 1937 made them 
ineligible for civil service employment, even those who formerly 
were tolerated because of having served in the World War or by 
reason of being fathers or sons of persons who fell in battle in that 

conflict." . ■ , , 

Out of the concepts and principles above out- 

FUHRER AND PEOPLE funCtion of 

Reichsfubrer (“supreme leader of the Reich”) — the official title 
which Hitler today bears. The ultimate function involved is that 
of assuring “the living unity of the V olkstitm (or people) in race 
and living space, in destiny and culture, and of developing all its 
latent forces.” This notion of the Fiihrer’s task can, of course, be 
understood only in the light of Nazi views concerning the nature 
of “the people.” Basic to the matter is a sharp distinction drawn 
between the people as it is (i.e., the people in reality) and the people 
as it would be if it should conduct itself in accordance with its^own 
law of life (/‘.e., the true people); and only the latter, the “true 
people,” is to be developed and strengthened. Enthusiastically as 
people and race are glorified, a profound pessimism regarding the 
people’s capabilities permeates Nazi thought. To be sure, the spirit 
of the people” {Volksgeist) is the source of all creative achievements 
and institutions. Nevertheless, the ideas of the “real people” (i.e., 
the actually living members of the national community) are held 
to be only vague thoughts which require the added inspiration of 
the Fiihrer if they are to be translated into action; arid in this fashion 
the Fiihrer himself contributes to the formation of the V olksgeist, 

^ Xext of law and decree in "W. E. Rappard et ah, SouTce Book, Pt. IV, 77—79. la 
a proclamation of March i6, 1939, declaring Bohenaia and Moravia a protectorate 
of the Reich, Hitler decreed that only the German inhabitants of the lands taken 
over should become Reichsbiirger, all others becoming simply “subjects of the pro- 
tectorate of Bohemia and Moravia.” 

“ The best source on National Socialist racism is, of course. Hitler’s Mein Kampf; 
but a clear, though frankly sympathetic, exposition will be found in C. Santoro, 
Hitler Germany as Seen by a Foreigner (Berlin, 1939), Chap. v. Cf. L. Preuss. 
“Racial Theory and National Socialist Political Thought,” Southwestern Soc. Scu 
Quar., Sept., 1934, and F. L. Schuman, “The Political Theory of German Fascism, 
Amer. Folk. Sci. Rev., Apr., 1934 (reprinted in W. E. Rappard et ah, Source Book, 
Pt. IV, 183-202). Cf. D. J. Janowsky and M. M. Fagen, biternatiotial Aspects of 
German Racial Policies (New York, 1937). 
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or people’s will. Indeed, the Fiihrer’s contribution is the decisive one, 
because, as a leading German exponent of National Socialism writes, 
“the sentiments of the people can never impose limits upon the initia- 
tive of the Fuhrer.” ^ Only the Fiihrer is held to be capable of de- 
termining in what concrete actions and institutions the eternal laws 
of the people’s life and destiny must be expressed. The “people 
in reality” may “sin” against these laws, and it is then the task of 
the Fuhrer to represent the “true people,” i.e., the people as it would 
be and act if it knew its true duty toward its own destiny. The Nazis 
candidly admit that this mystical knowledge of the “true laws” of 
the people cannot be perpetuated in the hnthution of a Fuhrer, but 
is limited to a person endowed with charismatic insight, i.e. (for 
the present at any rate), to Hitler. But at all events the conception 
of the Fuhrer’s function now held quite precludes anything in the 
nature of popular self-government. Democracy implies the identity 
of rulers and ruled, whereas in the Filhrerstaat only the Fuhrer is 
held capable of ruling, or “guiding.” Opposition to the leader and 
assertion of individual rights and privileges as against the state are 


equally precluded. . 

One of the most difficult aspects of the Nazi 
THF, NATIONAL regime for a foreigner (and one may suspect for 

SOCIALIST party: many a German as well) to make out is the 

1 . LEGAL STATUS rdstionship Existing between the National So- 

-RELATION OF cialist patty and tlic State. The relationship is 

PARTY AND STATE at best a curious cross between theory and fact, 

and Nazis themselves have taken different views 
of it at different stages of the regime’s development. Certain facts 
about the legal position of the party are clear enough. First, the party 
is the only one legally or actually in existence, and any effort to 
organize a different one is punishable by fine or in other ways. 
This at once puts it in a basically different position from any party 
in a democratic country. Whereas in a democracy, parties repre- 
senting divergent political wills compete for power, and even after 
attaining it, hold it only for a time, the German National Socialist 
party enjoys a legal monopoly of power, and is promised it perma- 
nently. In the second place, notwithstanding Hitler s exultant asser- 
tion in 1 93 3 that his party had now “become the state, and likewise 
the apparent implication of the title of a law of 1933 for Safeguard- 
ing the Unity of Party and State,” = the party is, in law, distinct from 

^ V. Scheuner; “Le droit et I’ctat dans la doctrine national-sociahste,” Rev. dti 

Droit Pvb. et de la Set. Polit., Jan.-Mar., ‘ 937 ’ P' , tt;- p- Wqnnard er 

° J. K. Pollock and H. J. Heneman, op. at. (2nd ed.), 26-27, tA . E. R pp ■, 

Source Book, Pt. IV, 67-6S. 
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the state, and is supported in that position by a formidable body both 
of legislation and of constitutional theory; indeed, some extremer 
adherents would say that it not only is separate from, but also is 
superior to, the state. Certainly it has never been made legally an 
organ of the state, as has the Fascist party in Italy.^ On the other 
hand, not only has the monopoly of power which it won for itself 
been confirmed by law, but it has been proclaimed a “corporation 
of public law,” and, as such, given the same protection by provisions 
of the penal code, as to person, insignia, uniforms, and property, as 
the state itself; its property, for example, is tax exempt, and criticism 
of its officials a penal offense. More than this, it is inextricably linked 
to the state through extensive identification of its officials and those 
of the state. At the top, Hitler has been Fiihrer of the party and 
Fiihrer-chancellor of the Reich,- Rudolf Hess is Deputy Fiihrer of 
the party and ex officio minister without portfolio in the cabinet; 
Dr. Joseph Goebbels is national propaganda leader for the party and 
Minister of Propaganda in the government; Walter Darre is similarly 
director of the party bureau of agriculture and Minister of Agricul- 
ture. The national youth leader of the party is youth leader of the 
Reich, and the party leader of the Special Guard is head of the na- 
tional police.® And the same holds on lower levels. Most of the party 
district leaders {Gauleiter) have been appointed national governors 
or Prussian provincial presidents for the Lander or provinces corre- 
sponding to their districts; and by terms of the municipal code of 
1935, a party “delegate commissioner” in each commune, appointed 
by the Deputy Fiihrer, supervises the local government and, under 
responsibility to the party alone, approves the communal charter, 
nominates the mayor, and exercises a veto on the mayor’s nomination 
of municipal councillors. Unofficial special courts for party mem- 
bers, too, have been recognized legally as judicial agencies of. the 
state. 

Small wonder, then, that we started off by saying that the rela- 
tionship of party and state is a baffling matter. Recognizing that 
exceptions would be taken to any broad statement of the situation 
that might be attempted, we may none the less summarize it some- 
what as follows: ( i ) party and state, although described by law as 

^ See p. 830 below. 

■ In July, 1939, Hitler shortened his official title from Der Fiihrer mid Reichs- 
kanzler to simply Der Fiihrer. The title of chancellor, it was explained, gave him 
the appearance of being a functionary or politician, whereas he is rather “the 
beloved leader of his people.” , 

^ For an illuminating list of offices coordinated in this fashion, see J. K. Pollock, 
op. ch., 65, 
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“inseparably connected,” have not been fused or identified, and, we 
are told, will not be so combined in future; ^ (2) where the same 
persons exercise both party and state functions, they do so in dif- 
ferent capacities (even though in practice the line of separation is 
likely to grow pretty dim); (3) the two entities, party and state, 
together constitute the Third Reich, embracing all of its authority, 
exercising all of its functions, and tied together at the top in the 
person of the supreme figure in each, the omnipotent Fiihrer; (4) 
according to Hitler himself, there is a “clear fixation of the proper 
spheres of party and state,” that of the state embracing the con- 
tinuation of “the historically developed and evolved administration 
of state agencies within the provisions of and by means of laws,” 
and that of the party being the education of Germans in the National 
Socialist Weltanschmnmg, to the end that the best National Socialists 
shall become “comrades” and the best party comrades shall take over 

the leadership of the state.* 

Under the most recent regulations, membership 
2. aiEMBERSHip party is open to any “respectable” German 

citizen 18 years of age or over, if of pure German descent and not 
identified with any Masonic lodge or similar organization. A mem- 
bership card is received, and an oath taken before the swastika flag 
as follows; “I swear fidelity to my Fiihrer Adolf Hitler. I promise 
to respect and obey him in all things. I promise the same respect and 
obedience to all leaders whom he may appoint. One may leave the 
’ party voluntarily; or he may be expelled for non-payment of dues 
or other delinquency. Two further facts about membership are, 
however, to be noted. The first is that, since the party is expected 
to embrace the elite of the nation, members are received only spar- 
ingly," only by decision of the party group in the locality, and (so 
we are assured) only after strength of character, spirit of sacrifice, 
and firmness of purpose have been established. A second fact is t rat 
the party contains within itself, or is the focal center for, a long 1st 
of organized units, each with its own constituency and functions. 
Included strictly within the party are seven organizations {Ghedei- 

^ In a decision of 1935, the Supreme Court {Reichsgericht) said; “The party has 
not ieen merged ^itlfthe scare . , It continues to -- 

The party does not derive its function frorn the au i ^ . r _ mjsuse of a 

turned on the ciuestion of wliether a part)^ officer could be punished for misuse 

public office, and the decision was in the negative. , • . esneciallv A. V. 

BocScr'^“Tl/c SsfdolTrf tlw NSDAP in the clrman Constitutional Order,” Amer. 

in the c«e ot d.e note ell-inclu*. Hitler Youth. See 

pp. ,745-746 below. 
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imgen), all under direct leadership of Hitler or his appointees, and 
including chiefly ( i ) the Storm Troops (numbering about three- 
quarters of a million), commanded by Hitler himself and once con- 
stituting an active party army, although subsequently employed 
mainly in demonstrations and other less violent forms of party serv- 
ice, (2) the Special Guard (some 200,000 strong), which provides 
the Fiihrer’s bodyguard, carries on the work of the secret police, and 
administers the concentration camps in which people who have 
incurred the regime’s disfavor or suspicion are herded, and ( 3 ) the 
Hitler Youth (numbering around 10 millions), about which some- 
thing will be said laterd Not included in the party proper, but 
listed as “affiliated groups,” are eight additional organizations, of 
which one alone, the German Labor Front, established in 1935, has 
a membership running to beyond 20 millions.“ Many who belong to 
these affiliated groups are not members of the National Socialist 
party; and the groups themselves, unlike the Gliederuiigen, are sepa- 
rate legal and financial entities. Nevertheless, the groups furnish 
important peripheral support, and indeed the Labor Front has been 
characterized as the “nerve center of the Nazi state.” 

No one who visits the party’s headquarters in 
3. PARTY oRGANi- Munich or the centers from which it operates 
also in Berlin,^ or who merely looks through the 
(a) the hierarchy party year-book or contemplates a diagram of 
the party hierarchy, will fail to agree that the re- 
puted German genius for organization has here achieved a triumph. ' 
A competent authority indeed asserts categorically that “all in all, 
the National Socialist party has the most complete and elaborate 
organization of any political party in the world,” adding that its 
activities are better housed, its staffs better equipped, and its finan- 
cial resources more adequate than those of any similar organization.^ 
The principle on which everything is grounded is that of bureau- 
cratic leadership. At the top is the supreme leader, the Fiihrer, 
assisted by ( i ) the Deputy Fiihrer, with a large staff for supervising 

^ See pp. 745-746 below. The total number of adult, and therefore of active, mem- 
bers of the party is now (1939) about four millions. 

■ See pp. 795-797 below. Others of these groups comprise organizations of physi- 
cians, lawyers, teachers, technicians, welfare workers, war veterans, and public 
officials. 

^ Not fewer than 25 buildings in Munich, including the famous Brown House, are 
required for headquarters activities, and the number in Berlin is almost as large. 
Among party enterprises carried on from the latter city are the Hitler Youth and 
the Labor Front. 

* J. K. Pollock, op. cit., 60. Party funds come mainly from initiation fees, monthly 
dues, sale of publications, special assessments, and contributions by big industrialists. 
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party activities and articulating party-state affairs, (2) a party 
treasurer, who has charge of the party’s finances and business inter- 
ests, and (3 ) a party “cabinet,” of 19 members, each heading up some 
particular branch of party v'ork. Throughout the country, party 
agencies and activities are encountered everywhere. Thirty-eight 
Gaue, or districts,^ have each a Gauleiter, or district leader, who, 
as has been noted, is apt to be also the national governor or financial 
president of his area. Kreise, or counties, within a district have each 
a Kreisleher, or county leader; counties contain units known as 
Ortsgruppe, or “local groups,” each with its Letter; and beneath 
these are commonly Zdlev, or “cells,” with cell leaders, subdivided 
into Bldcke, or blocks, with block leaders, and often eventually, as 
the lowest units, house-groups, made up of party members living 
in a single large apartment building. District leaders are appointed 
directly by the Fuhrer; county leaders also, on nomination of district 
leaders; local-group leaders, 'by district leaders on nomination of 
county leaders. Lines of responsibility and control run unbrokenly 
through the hierarchy — responsibility of each official to the one next 
above him, control by each over all who stand beneath. Paralleling 
this basic hierarchy, also, are sets of higher and lower agencies for 
carrying on various specialized activities of the party on functional 
lines, such as education, propaganda, press, and defense; and quite 
apart from the regular state courts is a hierarchy of party courts--m 
counties and districts, and with a highest court at Munich— for 
settling disputes between party members, hearing charges of dis- 
loyalty or other conduct unbecoming good Nazis, and expelling 

members found delinquent. . •, j • 

Much of the work of the agencies described is 

(b) the party routine, and even dull. But in contrast with it, 
CONGRESSES affords the German nation, and the 

world, by all odds the most colorful political specracle to be wit- 
nessed anywhere— the annual congress at Nuremberg. District, 
and even county, congresses attract some attention and help sustam 
party vigor and morale. But it is the magnificently SBged general 
cLJress^held each September ^-purposely at Nuremberg as being 

one of the country’s most historic and most purely 
that conveys the most vivid impression of t e par y s 
nation and of the reasons why that hold was acquired On the wide 
plain surrounding the town have been constructed M 

■ ■ laduding seven in ,he recently annexed ■”«>' 

scheduled to be held within a few weeks was abandoned. 
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outdoor meetings and pageants participated in by 100,000 people or 
more; and plans for further development provide for a Congress 
Hall capable of seating 60,000, a smaller Hall of Culture for con- 
certs and similar performances, and a stadium designed to accom- 
modate the almost incredible number of 400,000 spectators. To 
what Hitler has termed “the great community festival of the nation” 
flock each autumn half a million or more party members and mis- 
cellaneous onlookers; and there, amid dazzling pageantry, the 
Fiihrer and lesser lights conduct or witness ceremonies and symbolic 
performances staged with consummate showmanship to stir emotion 
and whet party zeal. There, too, speeches are made recounting 
glowingly the party achievements of the year and announcing new 
departures in program or policy. There is, of course, no chance for 
deliberation or debate. That is not at all the object. Decisions have 
already been made when the congress meets; at all events, they will 
not be made by show of hands. The congress is rather a demonstra- 


tion, a spectacle, conducted with psychological ends in view — for 
the impression of party invincibility which it may make upon not 
only the German people, but peoples and governments throughout 
the v’orld, many of which look upon the regime disapprovingly and 
w'atch anxiously for signs of its collapse.^ 

The party forced its way to power while still 
tpciim'^ues- lacking majority support throughout the coun- 

try. Even in the Reichstag election of March 
5, 1933, its candidates could muster only 45 per cent of the total 
popular vote, notwithstanding that Hitler was already chancellor 
and campaigning by rival parties largely frustrated by Nazi terror- 
ism. If the regime now on the threshold was ever to be grounded 
upon consent rather than compulsion — if, indeed, it was to fortify 
itself against possibility of mischance — a far larger proportion of 
the people must be v'-on over to it, or at all events brought into a 
submissive frame of mind. And, since the Nazi objective, in any 
case, reached not only to the possession of all political power, but also 
to regimentation of the life of the German people in all of its aspects, 


' account of the organization of the party is J. K. Polloclc, op. ch., 

Chap. iii. Some additional information will be found in F. Al. Mar.v, Government in 
the Third Reich {:nd cd., New York, 1937), Chap, iii, and S. Roberts, The House 
that Hitler Built, 72-103; and H. Lichtenberger, The Third Reich (New York, 1937) 
is decidedly useful. A party year-book {N ationahozialistisches published 

since 1926, is informing on party structure and personnel. Since 1931, the party has 
maintained organization also among Germans living in foreign countries, and nowa- 
tiays it claims some 44 “national associations” abroad, besides a large number of 
seamen s groups. On this c.vtraordinar)' aspect of its policies, sec C. Santoro, Hitler 
Germany, 144-147, and an anonymous volume, The Gertnan Reich and Americans 
of German Ori^n (New York, '1938). 
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I. propaganda; 
(a) underlying 

IDEAS 


the architects of the new order set themselves the task of capturing 
control of public opinion in all of its forms and manifestations, and 
not only for the immediate day of conflict but for all time to come. 
Democratic institutions having been destroyed, attack was next to 
be levelled at the spirit of intellectual independence that had sup- 
ported them, and indeed at every viewpoint and interest incompatible 
with totalitarianism. Three main lines of effort may be brought 
into view: (i) general propaganda, including monopoly of press, 
radio, and similar instrumentalities; (2) control over formal educa- 
tion- and ( D the training of youth outside of school hours. 

* Hitler’s Mein Kampf is in effect a treatise on the 

art of political propaganda. Writing in 19231 
he tells of having become “inordinately inter- 
ested” in the subject during the World War, 
and bitterly laments the German government s 
neglect, or at best inept use, of the device in the face ^ 

prLounces clever and effective employment of it by the Allied 
Powers. He adds, too, that in subsequent years the ti^tddle-class 
parties of Germany almost completely ignored it. Placing ho 
Lr, at the very top of his own list of political weapons, he becam 
(along with the later Nazi Minister of 

not only Germany’s outstanding propagandist but the world s to 
mosre 4 one™of propaganda Is a method of controlling opinion. 

in behalf of the Nazi regime should proceed--a let el, it may 
added, not very *e 

general framework of Nazi 

that truth, justice, fairness, and simi j. Naturally, such 

reality, but are only relics of a fcVption, 

a concept opens the poLcal 

and every sort of practice incomp always lived up to. 

conduct accepted in other countries, even ,he in- 

In the second place, propaganda is to e jts 

dividual intellect, but to the mass • , ^ mind in the 

intellectual level must be of be. It 

crowd; and the greater the c _ , weidi the merits of 

must not be deliberative—^at is.^t exclusively the idea 

opposing views or policies b P ^ account of 

or view which it is designed to advance it 

the essentially “feminme’ upon a very few 

ceptibility home again andV®' f"' 

elemental points and drive these nomc b 
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receptivity of the masses is incredibly small and their ability to forget 
distressingly greatd 

Under all totalitarian regimes, propaganda pre- 
(b) devices main phases — first, the positive 

EMPLOYED inculcation of ideas, and second, the repres- 

sion of ideas running on contrary lines; and in Germany both func- 
tions, while of course cooperated in, in one way or another, by 
virtually every organ of both party and state, are vested primarily 
in a Ministry of Popular Enlightenment and Propaganda, created in 
1933,- and presided over throughout its history by the party national 
propaganda leader, Dr. Joseph Goebbels. From the Foreign Office, 
this ministry took over the control of news and publicity abroad; 
from the Ministry of the Interior, jurisdiction over general publicity, 
press, wireless, music, drama, and films; and from the Ministry of 
Economics, exhibitions and advertising; and activities have been 
multiplied and staff increased until nowadays the ministry and its 
agencies form one of the largest of the administrative establishments, 
with its fingers “in every governmental pie.” Not a newspaper or 
book can be published, not a play produced, not a film displayed, 
not a radio program given, without its approval — nor any foreign 
publications distributed or foreign radio programs listened to. 
Within the ministry, indeed, all interests and activities falling under 
the general head of Kultur are correlated in a “Culture Chamber,” 
dating also from 1933, presided over likewise by Dr. Goebbels, and 
federating, in reality, seven chambers representing architecture and 
plastic arts, theatre, music, literature, press, films, and radio. No 
one may create, produce, or distribute works in any of these fields 
unless he belongs to the appropriate chamber; and no one may belong 
to a chamber unless he supports the Nazi regime.^ 


^ “Like a woman,” says Hitler, “whose psychic feeling is influenced less by 
abstract reasoning than by an undefinable, sentimental longing for complementary 
strength, who will submit to the strong nian rather than dominate the weakling, the 
masses love the ruler rather than the suppliant, and inwardly are far more satisfied 
by a doctrine that tolerates no rival than by a grant of liberal freedom; such freedom 
they often arc at a loss to know what to do with, even feeling themselves deserted. 
They neither realize the impudence with which they are spiritually terrorized, nor 
the outrageous curtailment of their human liberties; for in no way does the illusion 
of this doctrine dawn on them. Thus they see only the inconsiderate force, the 
brutalit}'-, and the aim of its manifestations, to which they finally always submit.” 
Mein Kampf (Reynal and Hitchcock ed.), 56. 

" Text of the law in J. K. Pollock and H. J. Heneman, The Hitler Decrees (2nd 
ed.), ^8, and W. E. Rappard et al., Source Book, Pt. IV, 21-23. 

® The best detailed analysis of Nazi methods and techniques of propaganda will 
be found in “Propaganda Techniques of German Fascism,” Propagaitda Analysis 
(Alay, 1938), and the adaptation of these Nazi methods to American conditions is 
described in “The Attack on Democracy” (January, 1939). Cf. F. M. Mar.x, “State 
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The transformation of the once flourishing German civilization 
into a series of propaganda battalions has necessarily had the result 
of impoverishing Germany’s intellectual life. Many of her out- 
standing scientists and men of letters, such as Albert Einstein and 
Thomas Alann, have been forced into exile; for there is no room 
left in the country today for “non-Aryan” or liberal thinkers. Out 
of 7’979 teachers at German universities, 1,145, or 14.3 per cent, 
were dismissed by April, 1936, for racial and/or political reasons.^ 
The press has fared quite as badly. In four years (1933-37), the 
number of newspapers carrying political matter dropped from 3,607 
to 2,67 1 ; and among those that disappeared were such former liberal 
organs as the Berliner Tageblatt and the Vossische Zeitimg. The 
circulation of papers still in existence has dropped materially, because 
the radio presents the same news and no diversity of editorial inter- 
pretation is permitted. The only papers, indeed, whose circulation 
has increased are the Volkiscber Beobachter, official organ of the 
party, and required to be subscribed to by all state and party author- 
ities, and Der Stiirnier, Julius Streicher’s weekly gospel of hate. 
The latter has now the highest circulation of any paper in Germany. 
In the domain of literature, the country has had just one steady 
“best-seller” in the last six years; before the Nazis came to power, 
600,000 copies of Hitler’s Mein Kainpfhzd been sold, and the num- 
ber has now gone beyond five millions. A decree of the Ministry of 
the Interior dating from 1936 requires municipalities to provide 
newly married couples with copies of the Nazi “bible.” 

The destruction of democracy in the new 
2. CONTROL OF Reich has entirely eliminated the selection of 
FORMAL EDUCATION Jeadcrs through free competition, and 

the necessity of creating a new elite of leaders capable of replacing 
the naturally dwindling personnel of the present political hierarchy 
has led to transformation of the entire school system, from kinder- 
garten to university, into one great training camp for faithful fol- 
lowers of Naziism. On all levels, the curriculum has been changed 
to promote the objectives of the authoritarian state. In both gyin- 
nasium and university, education in the classics has yielded steadily 

Propaganda in Germany,” in H. L. Childs (cd.). Propaganda and Dictatorship 
(Princeton, 19,6), 11-31, and C. H. Wilson, “Hitler, Goebbek, and the Ministry 
for Propaganda,” Folk, Qmr.j Jan.-Alar., 1939. “The New German Culture js 
discussed from a Nazi viewpoint in C. Santoro, Hitler Gertmny, Qiap. xix. 

'E. Y. Hartshorne The Gemtan Universities and National Socialism (Cam- 
bridge Mass 1917), 95. Cf. the same author’s “The German Universmes and the 
Govi’nment,” fn E. P. Chevney (cd.), “F"“dom of Inquiry and Expression, 
Annals of Avier. Acad, of Polit. and Soc. Sci., CC (Nov., 1938). 
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to new emphasis on technical, physical, and military training; and 
the anti-intellectualist attitude of the regime has likewise lessened 
the traditional German emphasis on the Geisteswissenschaften (phi- 
losophy, history, and social sciences). The number of students 
admitted to universities and other institutions of higher learning has 
been curtailed by approximately fifty per cent,^ the basis of admis- 
sion now being not simply, or chiefly, the candidate’s scholastic 
attainments, but, as the admission regulations frankly say, such items 
as whether the candidate belongs to the Storm Troops, Special 
Guard, or Hitler Youth, how long he has belonged, and what his 
activities in such organizations have been. How completely the uni- 
versities have been militarized appears, further, from the almost 
unvarying exclusion from higher studies of persons physically in- 
capacitated. 

Naziism, too, not only has made compulsory 
THE NEW UNIVER- study of its own history and basic principles, 

but has injected into the traditional educational 
program two new “sciences” — the “science of race” (Rassejikunde) 
and “military science” ( Wehr'ivisse77schaft) . The first, as part of the 
general propaganda scheme of national self-advertisement, does not 
properly constitute a branch of anthropology, but rather includes 
everything that can be swept together with a view to substantiating 
the claim of German superiority and the charge of Jewish delin- 
quency. Indeed, all sciences, including the pure sciences of physics, 
mathematics, and chemistry, are now “racial” sciences. “ ‘German 
physics’?, one asks,” writes a leading physicist. “I might rather have 
said Aryan physics or the physics of the Nordic species of man, 
physics of those who have fathomed the depths of reality, of seekers 
after truth, physics of the very founders of science. But it will be 
replied to me ‘science is and remains international.’ It is false. In 
reality, science, like every other human product, is racial and con- 
ditioned by blood.” “ Similarly, “military science” in present-day 
Germany is not a specialized science of war taught by and for 
specialists, as elsewhere, but rather a propaganda device designed 
to instill war-consciousness into the people, making them once more 
militaristic after the interlude of “pacifist degeneration” under the 
Weimar Republic. Among the branches of military science taught 
are military chemistry, military geography, military geology, mili- 
tary politics, military mathematics, military physics, military psy- 

^ E. Y. Hartshorne, op. cit., 73 ff. 

- Philipp Lenard, in the preface to his Deutsche Pbysik (1936). Quoted in Harts- 
horne, op. cit., 1 13. Cf. p. 732, note 2 above. 
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chology, military law, military economics, military surgery, military 
history, military pathology, and military philosophy! ^ 

Although the totalitarian regime has full mas- 

A 'T'T T T-TTHPT 

' tery of the system of education from primary 

school to university, it has been judged desirable 
to supplement it with outside educational facilities. To be sure. 


teachers and educators in service arc adherents of the regime; other- 
wise, they would not long retain their posts. Nevertheless, it is consid- 
ered that if a totalitarian discipline is to be imposed upon a “nation of 
poets and thinkers” ( Volk der Dichter imd Deiiker), as the Germans 


formerly liked to think of themselves, it must be done mainly by 
means of new machinery supplementary to the official institutions 
already in existence. To achieve the objective in view, there has 
been brought into being the most elaborate organization of its kind 
in the world — the all-embracing Hitler Youth {Hitler-Jugend) r 
Founded in 1 926 by a student in Saxony, the organization was recog- 
nized 10 years later as an institution of public law, became a major 
constituent element in the National Socialist party, and, after crowd- 
ing out numerous earlier youth associations (e.g., those connected 
with the Protestant and Catholic churches), emerged in its present 


’ For a full account of the curricula in leading German universities today, see E. J. 
Gumbel, Freie Wissevsebajt (Paris, 1938), 20 ff. The leading German treatise on the 
new “militarj^ science” is K. L. von Dertzen, Gnmdziige der Wehrpolhik (Usm- 
burg, 1938). An entirely sympathetic discussion of Nazi science and education will 
be found in C. Santoro, Hitler Germany, Chap, xviii. On general educational 
policies, see, in addition to the volume by Hartshorne cited, W. E. Rappard et al., 
Source Book, Pt. IV, 107-1 16; F. Wunderlich, “Education in Nazi Germany,” Social 
Research, Sept., 1937; 1 . L. Kandcl, “Education in Nazi Germany,” Annals of Amer. 

Acad, of Folk, and Soc. Sci.,l>iov., _ ••in 

As was to be expected, Nazi efforts to bring all cultural and spiritual, as well as 
political and economic, aspects of national life into harmony with and under control 
of the regime has encountered stiffer opposition in the domain of religion than m 
that of education; indeed, church affairs is the one point at which the regime has 
been seriously balked, with conflict still going on and the outcome uncertain. Total- 
itarianism is intolerant of any claim to independent authority, even in matters^of the 
spirit; and in any case, the Nazi naturalistic, materialistic ideology of race, of “blood 
and soil ” of the all-powerful state, is incapable of being reconciled with the stand- 
ards and values of Christianity. Strong measures for the “coordination” (actual 
subjugation) of both Protestant and Catholic churches in the country, while seri- 
ously disrupting personnel and activities, have failed of their full .objecth e; and, 
notwithstanding a concordat of July 20, 1933, which was supposed to have removed 
the Catholic question from the realm of controversy, spiritual mdependei^e has 
continued to be fought for by Catholic and Protestant organizations alike. On the 
general subject, see H. Lichtenberger, The Third Reich, 187-213; Al S. Wertheimer, 
“Religion in the Third Reich,” Foreign Policy Reports, XI, No. 24 (Jan. 29, 1936); 
W. Gurian, “Hitler’s Undeclared War on the Catholic Church,” Foreign Affairs, 


= On^tmilar youth organizations under the dictatorships of Italy and the U. S. 
S. R., see pp. 83 1 and 884 below. 
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position as the only youth organization permitted by law. From 
1936, it officially included “the entire German youth within the 
territory of the Reich,” Actually, the number of members at the 
beginning of 1939 (about 8,000,000) was some 2,000,000 short of 
this total. Hitler’s fiftieth birthday, April 20 of the year mentioned, 
was, however, supposed to be signalized by compulsory inclusion of 
all who previously had failed to join, bringing the effective total to 
10,000,000, or the whole number of boys and girls in the Reich 
between the ages of i o and 1 9.^ 

The objectives toward which this great mobilization of youth is 
directed are, of course, two-fold. One is to indoctrinate the entire 
rising generation and prepare it for loyal support of the regime. The 
other, perhaps even more important, is to train the regime’s future 
leaders. All who are enrolled are potential members of the party, 
and nowadays practically all who come into the party as members 
in full standing have come up from the organized youth ranks. In 
so far as intensive and persistent training can bring it about, all 
emerge from their years of preparation completely disciplined, habit- 
ually obedient, and so thoroughly saturated with Nazi tenets and 
attitudes as to be hardly aware of the existence of any of different 
character. All, too, are trained to the minute on military lines. The 
boy of 10 is drilled in the goose-step; at 1 1 he is introduced to reading 
military maps; at 12, he receives his first lessons in sharp-shooting; 
at 13, he passes on to air defense; and thence through other stages, 
pointed toward infantry, cavalry, aviation, or navy. Girls are 
trained in air defense and military nursing. Government-supported 
“leadership schools,” in which the most promising material is gath- 
ered, are held during summer vacations — some with a view pri- 
marily to training officers for the Reichswehr, the Storm Troops, 
police establishments, and the labor service; others — especially the 
“Hitler schools,” attended by some 5,000 a year — with a view to 
preparation for important party and administrative posts. In work- 
shop, in matters of public welfare, in securing admission to awards, 
and especially in getting into the civil service, it is always decidedly 
worth while to have been a member of the youth organization.^ 

^ There are uvo units for boys, i.e., Hitler Youth (in the stricter sense), between 
the ages of 14 and 18, and German Young Folk, ages 10 to 13; and two for girls, i.e., 
League of German Girls, ages 14 to 18, and League of Young Girls, ages 10 to 13. 

" On the Hitler Youth, see H. Lichtenberger, The Third Reich, 163-186; C. San- 
toro, Hitler Geniiatiy, Chap, x^d; and for the “Official Handbook for the Schooling 
of the Hitler Youth,” H. L. Childs (trans.). The Nazi Prhrter (New York, 1938). 
Liberal illustrative selections from this “Primer” are presented in HarpePs Mag., 
Aug., 1938. 
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Graduating from the Hitler Youth, the young German normally 
passes into the active membership of the party, which means new 
duties and obligations. In any event, at the age of 19, six months of 
“labor service” must be rendered by men and women alike — manual 
labor (with camp discipline) at building roads, draining lands, or 
similar employment. Then, for men, two years of compulsory mili- 
tary service in the Reicbswebr; and afterwards, indefinite service 
Muth the party military, either the Storm Troops or the Special 
Guard, with also a brief period of army service each year. At every 
stage of his life, a foreign observer has remarked, the German who 
has come through the normal course of training “marches before his 
Fiibrer in one uniform or another.” ^ “About the only thing not 
dictated to him is the date of his death, unless indeed he fall afoul 
of the Uscbla [party court] or the Gestapo [secret police].” “ 

^ H. Lichtcnbcrgcr, op. cit., 166. 

■ An excellent piece of reading on the subject-matter of the foregoing chapter as 
a whole is AI. Ascoli and A. Feiler, Fascimt for Whom?, 175-307. 

The reader may again be reminded that the chapter was in type when war broke 
out in September, 1939, and that therefore (like the wo that follow) it deals only 
with pre-war developments and situations. 



CHAPTER XXXVIII 


Government in a Totalitarian State 


WHAT HAS BECOME 
OF THE WEIMAR 
CONSTITUTION? 


C ONSTITUTIONS do not fare well in times of revolution or 
at the hands of dictators, and the Weimar instrument has been 
no exception. To be sure, the ponderous fundamental law of 1919 
has never been repealed, and it is still possible to go into German 
courts and get decisions based upon some portions of it. As has 
already appeared, however, the instrument has been pushed aside, 
violated, and superseded piecemeal in such degree as to have been 
reduced to a sorry relic of the former free republic for which it was 
made. The first body blow was administered when, on January 
30, 1933, Hitler was made chancellor; for although the proceeding 
was in form constitutional enough, the move was in plain violation 
of the instrument’s spirit, bringing to the helm of the state, as it did, 
an avowed enemy of the entire constitutional order. The next 

heavy blow was likewise within the letter of the 
instrument (Article 48), taking the form of the 
emergency decree of February 28, 1933, sus- 
pending popular liberties — a decree, curiously, 
which still stands as the professedly temporary law on the subject. 
Then came — at the hands of a Nazi-dominated Reichstag, signifi- 
cantly convoked in the Potsdam of Frederick the Great and Prus- 
sian militarism — a “law” (the Enabling Act) more boldly thrusting 
the constitution aside and authorizing a Nazi-controlled cabinet to 
go to any lengths (save in two specified directions) in making new 
and different constitutional law — a power conferred at first for 
four years only (although that did not touch the principle involved), 
but later renewed and today basic to the entire order. Still later, 
institutions carefully provided for in the Weimar instrument, e.g., 
the Reichsrat and the National Economic Council, were abolished 
outright; and a steadily lengthening list of other overt violations 
could be cited. Without pursuing the theme, it may be added simply 
that the point was long ago reached where the Weimar document 
retained validity only in so far as nothing had been decreed or done 
contrary to it, and that any new National Socialist law superseded 
not only older ordinary, but also constitutional, law with which it 
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CONSTITUTIONAL 
STATUS OF THE 
DICTATORSHIP 


was incompatible. Trouble has never been taken formally to amend 
the Weimar instrument. Cherishing nothing but contempt for a 
document looked upon as the handiwork of socialists and Jews, the 
Nazis have no mind to repair it and keep it alive. When questioned 
on the point, they merely explain that the constitution has been 
amended “by way of dislodgment.” 

What, then, is the constitutional basis, if any, 
on which the Nazi regime of today reposes? 
Assuredly, not the Weimar instrument; nor yet 
any new and integrated constitutional charter, 
because, notwithstanding occasional hints from high sources that 
such a document might be drawn up, no effort of the kind, even if 
ever really contemplated, is known to have been made. Aside from 
the alleged overwhelming support of the nation, adduced by Nazis 
as denoting that the regime’s sanction is not solely a matter of formal 
laws, but also one of popular will and party spirit, the basis on which 
the entire present order rests is the Enabling Act and some lo or 12 
other organic laws, some of them voted by the Reichstag and others 
not. Of course, no end of questions can be, and have been, raised 
concerning the validity of this series of acts. The Enabling Act 
itself is vulnerable, not only in that it was tantamount to an over- 
throw of the constitutional order existing when it was passed, but 
even more in that the Reichstag which voted it was able to muster 
the two-thirds conceded to be required for such an act only because 
81 Communist and 26 Social Democratic members had been illegally 
excluded, to say nothing of upwards of a hundred Centrist and 
others who by various means were prevented from voting their true 
sentiments.^ If that cardinal measure has a shaky legal basis, the 
same is true of the entire subsequent upbuilding of the regime; 
because virtually everything that was done proceeded from powers 
conferred in the act mentioned or on lines parallel with it. The 
point is interesting and not without significance, even though a 
revolutionary government will always, in its own eyes, have a right 
to be revolutionary, ignoring the norms and discarding the proce- 
dures of a regime which it has overthrown. Perhaps the only incon- 
trovertible conclusion that can be arrived at is that the Nazi dicta- 
torship has been throwing down ahead of it as it progressed the 
constitutional planks on which it proposed to walk, and that for it, 
if not in the eyes of other people, the result suffices to make its 
government “constitutional. 

^ K. Loewenstein, “Dictatorship and the German Constitution, i933“*937i Uni- 
versity of Chicago Law Rev., June, 1937, pp. 54i“545' 
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Turning now to government as it operates on 
THEFUHRERAND legally dubious but empirically sufficient 

REICH CHANCELLOR cncounter, of course, at the outset — and 

at every other point as well — the one sovereign authority, the Fiihrer 
(and former chancellor). The fact of his supreme power is so clear 
and simple that a child can grasp it. The mystical concepts and 
phraseology with which Nazi expositors have invested it, however, 
would puzzle a dialectician. At an earlier point, we have sought to 
make as clear as may be the relationship alleged to exist between 
Fiihrer and V oik, or people,^ and there is no necessity for elaborating 
the matter further. In a “leadership” state — neither a monarchy nor a 
democracy — the will of the people, we are told, is formulated, ex- 
pressed, and carried out by the Fiihrer. “All powers of government,” 
Adinister of the Interior Frick assures us, “are concentrated in his 


person”; all oaths of fealty taken by office-holders in party and state 
are taken, not to those institutions, but to the Fiihrer personally; 
and the reciprocal responsibility which the Fiihrer is alleged to 
sustain is to “the nation” — even though there are no definable chan- 
nels through which such responsibility can be enforced. 

The official title long borne by Hitler — ^Fiihrer and Reich chan- 
cellor — acquired new meaning in 1934, on the death of President 
von Hindenburg. Notwithstanding that well before the chief execu- 
tive’s decease, he had been stripped of most of his authority (outside 
of supreme command of the armed forces), there had been a certain 
dualism between him and the chancellor. At his death, opportunity 
was seized to dispense with the presidential office completely — 
technically, to merge it with the chancellorship, and from that time 
the supremacy of the Fiihrer and Reich chancellor not only was 
a full reality, but also squared with appearances. 


Shading off as they do into ethereal functions, 
SOME OF HIS such as that of “bearer of the legal will of the 

racial community, ’ the governmental powers of 
the Fiihrer ^ defy exact enumeration or classification. Many, how- 
ever, are definite enough; and of these a few may here be called to 
mind. To begin with, as legatee of the Reich president. Hitler has 
all powers which the Weimar constitution conferred on that im- 
portant dignitary — appointing ministers and other officials, convok- 
ing and dissolving the Reichstag, pardoning offenders, and (of 
largest present importance) serving as supreme head of the armed 
forces. In later years, the Fiihrer exalted the Reichswehr, or 


^ See pp. above. 

“ As pointed out above, the term “chancellor has been dropped from the official 
title. See p. 736, note 2. 
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national army, and relegated the Storm Troops, or party battalions, 
to a less conspicuous position; and early in 1938, by a series of 
spectacular moves inspired by fear lest the army bureaucracy get 
out of hand, he placed himself in direct personal command of the 
entire establishment. Another vast group of weighty powers accrue 
to the Fiihrer from the lengthy series of organic laws issued in pur- 
suance of the Enabling Act of 1933. That revolutionary act of 
itself, in effect, made the Fiihrer, through his complete domina- 
tion of the cabinet, the final arbiter of laws to be passed and con- 
stitutional changes to be introduced. Extension of full control of 
the Reich over the Lander and their subdivisions materially widened 
the scope of the appointing power, as also did the nationalizing of 
the judiciary. The whole purport of the developing system, further- 
more, was such as to put the Fiihrer in complete control over the 
country’s foreign relations. And the enumeration could be extended 
— not omitting the function of serving as national governor in Prussia 
and party agent or delegate in Munich. Mention of party suggests 
still another enormous area of power; for in that domain, as well as 
in the state, Hitler as Fiihrer holds supreme and literal command. 
A deputy leader there is, as we have seen, for the party,’- For state 
affairs, such an assistant may eventually be appointed, although as 
yet Hitler keeps all of the threads tightly drawn in his own hands.^ 
With the triumph of the Nazis, cabinet govern- 
MiNisTERS AND mcnt, in the familiar sense of the term, disap- 

DEPARTMENTS pcarcd Completely. There is still, however, a 

cabinet, in which heads of executive departments preponderate; 
and although less influential and important in a collective capacity 
than before, ministers in their individual capacities have rather 
gained than lost. Of executive departments, there have been of 
late 14 — seven known as Reich ministries, seven others as Reich and 
Prussian ministries because of the consolidation of national and 
Prussian administration which has taken place in nearly all fields.® 
Ministries may be created, combined, reorganized, or abolished by 


^ See p. 736 above. . o -i 

= With 4 e country mobilized for war m August, 1939, a new Cabinet Council 
for the Defense of the Reich seemed likely to absorb, for the time being, some 

portion of the Fiihrer’s personal powep. _ j- t> • • • 

= The only Prussian ministry not tied m with a corresponding Reich ministry, 
with a single ioint minister at the head, is that of finance; and in point of fact die 
head of that ministry is included in the national cabinp. See p. 779 below. Reich 
ministries are- Foreign Affairs, War, Air, Finance, Justice, Post Office, and Popular 
Enlightenment and Propaganda; Reich and Prussian ministries: Interior, Economics, 
Labor Transportation, Agriculture, Education and Science, and Church Affairs. A 
number of high administrative agencies and officials such as the Reich Court of 
Audit, the Nadonal Planning Office, the Youth Leader, and the Reichsbank, are 
included in no department. 
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simple dictate of the Fiihrer, and ministers similarly appointed and 
removed; and at ail times there are ministers without portfolio (four 
in 1938), with the Deputy-Fiihrer (since 1937) among the number. 
A comprehensive civil service act of 1937 devotes an article to the 
status of ministers, prescribing the oath to be taken to the “Fiihrer 
of the German Reich and VoJk,^^ forbidding incumbents to have any 
business connection for profit or to carry on any professional occu- 
pation while in office, and tempering tiie severity of the Fiihrer’s 
power of dismissal with liberal provisions for retirement pensions,^ 
As would be expected, the Ministry of the Interior, with wide- 
sweeping jurisdiction in the areas of administrative personnel, local 
government, police, health, and even labor, is in many respects the 
most important of the group. 

Collectively, the ministers (^^dth or without 
portfolio) form the cabinet; although cabinet 
meetings are likely to be attended, in addition, 
by under-secretaries and other lesser officials whose jurisdictions are 
involved in matters to be considered. Under the old Empire, there 
was, as we have seen, no imperial cabinet at all; the chancellor occu- 
pied a unique, isolated, and superior position, while the ministers 
attended simply to the work of their several departments. While to 
some degree perpetuating the Bismarckian “chancellor principle,” 
by concentrating on the chancellor sole responsibility for decisions 
relating to matters of broad policy, the Weimar constitution asso- 
ciated chancellor and ministers in a cabinet and plainly contemplated . 
“cabinet government,” even though on lines of less strict collegiality 
than prevail in Great Britain and France.- As matters worked out, 
the Weimar cabinet found itself in a difficult position as between the 
Reich president and the Reichstag, being actually dependent on the 
confidence of both; and the resulting confusion contributed not a 
little to weakening the Weimar regime in its unhappy later stages. 
When the Nazis came into control, all doubts and ffifficulties at this 
point disappeared. Save only that the form of a cabinet was main- 
tained and meetings kept up, the pages of history were turned back 
to the imperial period — at least in the sense that responsibility to an 
elective legislature ceased and the chancellor once more emerged 
as a dignitary on a wholly different plane from that occupied by 
ordinary ministers. As Reich chancellor, Hitler, in point of fact, 
quite transcended any chancellor of imperial times, even Bismarck; 

^ J. K. Pollock and A. V. Boerner, The German Civil Service Act (Chicago, 
1938), 40-41. 

' See pp. 686-688 above. 
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CABIXriT ACTIVITIES 
—LAW-MAKING 


because, whereas the earlier chancellor was, after all, only a superior 
minister, with unique status and powers under the emperor, to 
whom he was responsible for everything that he did, the Fiihrer as 
Reich chancellor acknowledged no superior, and no responsibility 
except vaguely to the “nation.” The \Veimar relationship with the 
ministers, too, has yielded to the “leadership” principle, under which 
all pledge fidelity and obedience to the Fiihrer personally. 

Partly because Hitler spends relatively little 
time in Berlin, partly because government under 
the existing regime is not in the main a matter 
of collective deliberation and decision, the cabinet meets infre- 
quently. Department business requiring something more than word 
or act of the appropriate minister becomes a matter for consultation 
with the Minister of the Interior, or the finance minister, the Deputy 
Fiihrer, or in the most important cases the Fiihrer himself, but 
rarely a subject for discussion and decision in cabinet conclave. In 
the domain of legislation, the cabinet functions a bit more actively, 
although here again much is done Avithout convoking it, and in any 
event — notwithstanding the Enabling Act’s plain stipulation that the 
laws which it contemplated should be made by “the national cabi- 
net” — decisions arc reached not so much by it as by the Fiihrer inde- 
pendently and countersigned by the appropriate minister; and while 
decrees of the kind are very commonly issued in pursuance of an 
act or statute, such underlying measures have often themselves not 
been considered by the cabinet as a whole, and of course hardly 
ever by the Reichstag. In most cases, it suffices for the originators 
of a law merely to get the Deputy Leader’s approval, to have copies 
circulated among the ministers, and to collect the ministerial sig- 
natures; sometimes, indeed, the proposal is not even sent to all of the 
ministers. Of course, a project may be important enough to be taken 
up with the Fiihrer directly and personally; and he may choose to call 
the cabinet together to discuss it. But of one thing the proposer of 
a statute may be certain, namely, that even when it receives cabinet 
consideration, the outcome aviU be determined, not by show of 
hands, but by verdict of the Fiihrer. Statutes naturally are in no case 
subject to judicial review; and while a court might conceivably hold 
a decree or ordinance ultra vires, its boldness in doing so would 
almost certainly have no effect other than to call forth a statute 

establishing the measure’s full validity. 

As will appear, Fascist Italy has dispensed alto- 
THE REICHSTAG getheT with popular elections, and the former 
Chamber of Deputies has given way to a body of persons sitting, ex 
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officiis, by virtue of positions of other sorts to which they have been 
appointed by Mussolinid In one sense, Nazi Germany has not 
broken so completely with the past: an elective Reichstag still sur- 
vives. In another sense, there has been a more complete break: the 
reconstructed Italian Parliament is in session a good deal of the time 
and considers hundreds of legislative projects every year, whereas 
in six years (between March, 1933, and the spring of 1939) the 
German Reichstag was convoked in all only 1 1 times and acted on 
a total of precisely five measures,” In still another sense, the situation 
in the two “axis” countries is the same: irrespective of existing 
parliamentary machinery and forms, legislation is planned and pro- 
cured on absolutely independent lines by the “government” — in 
the final analysis, by der Fiihrer or 11 Diice. In Germany, it has been 
deemed worth while to maintain the Reichstag for the appearance 
of “regularity” which it affords (to the uninitiated, at all events), 
and for the opportunities which its occasional meetings give Hitler 
and other higher leaders to make important speeches and in other 
ways to dramatize the regime. A notable illustration of the body’s 
utility in the latter connection was afforded on April 27, 1939, when 
it became the sounding board for a two and one-half hour harangue 
by the Fiihrer in answer to proposals in the interest of international 
peace previously addressed to the speaker and to Mussolini by 
President Franklin D. Roosevelt.^ On the eve of the war startincr in 
the following September, it served a similar purpose. 

An Ebert or a Stresemann looking in on a Reichstag session would, 
however, find little to recognize. To start with, he would have to 
look for the gathering, not in the Reichstag building in Berlin, but 
in the Kroll Theater, or even in suburban Potsdam. He would find 
it considerably increased in numbers; for, with the old quota of one 
seat per 60,000 popular votes still employed, the huge turn-out at 
Nazi elections has run up the membership to 817.^ To his amaze- 

^ See pp. 841, 845 below. . 

“The Law for the Reconstruction of the Reich (1934), abolishing the Lander 
legislatures and subordinating the Lander cabinets to the national cabinet; three 
measures enacted at Nuremberg in connection with the party congress of 1935, and 
having to do with matters of race and citizenship; and a law of 1937 renewing the 
Enabling Act. In a hastily convoked session of September i, 1939, a decree annexing 
Danzig to the Reich was ratified. 

“ See New York Times of the date mentioned and days following. 

* Even before the annexations of territory in 1939. A cabinet-made law of 1936 
barred Jews and Jewish “mixed offspring” from voting (W. E. Rappard et a!., 
Source Book, Pt. IV, 73) ; but otherwise the pressure applied by the party results in 
something very like compulsory voting. It goes without saying that candidates 
are selected solely by the party leaders; indeed, under practice introduced in 1936, 
the same ballot, and one not even bearing the*names of candidates, but only the 
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ment, he would find the entire membership belonging to a single 
political party the only party allowed to exist, and of course the 
only one nominating candidates at election time, notwithstanding 
that the old proportional-representation law has never been re- 
pealed. He would find only a mass meeting, convoked to rubber- 
stamp some major governmental plan or policy already decided 
upon, or. merely, as on the occasion mentioned above, to shout its 
approval of a speech by the Fiihrcr — in any event, not a deliberative 
body, equipped with committees and other instrumentalities for 
work. And he would have to time his visit with precision, because 
no sitting since 1933 lasted more than a few hours and at one 
in 1935 all v'as over in a few minutes — notwithstanding that mem- 
bers receive pay out of the national treasury, year in and year out, 
at the rate of $240 a month, qualifying them as “the highest paid 
male chorus in the world!” ^ 

Students of history will recall the frequent use 
of the plebiscite by both the first and the third 
Napoleon, and will not be surprised to find the device brought into 
play by European autocrats of our own day. Old-time hereditary 
monarchs scorned such procedures, but a Napoleon, a Mussolini, 
a Hitler — having come up from nowhere, but nevertheless emerging 
at the head of a boldly challenging revolutionary regime — may well 
find it e.xpedicnt to seize favorable moments to put dramatically to 
the people the question of whether they do or do not endorse what 
is going on, thereby imparting to the regime an appearance of popu- 
lar rootage. Hitler has no use for the popular initiative, and quite 
as little for the referendum as a device for actual law-making; both, 
as known to the Weimar constitution, are nowadays extinct. A Law 


THE PLEBISCITE 


Concerning Referenda, dating from July, 1933, purports, however, 
to preserve the principle of the referendum in an “ennobled and 
refined” form.- Under it, the government may “question the people 
as to whether or not they approve” of a measure proposed or already 
enacted, the result being determined by “a majority of the valid 
votes cast”; and plebiscites on these lines were held, four times 
in all, during the first half-decade of Nazi rule. As would be ex- 


magic names of Hidcr and five other major party figures, is used in all constituencies. 
(For the form of it, see /Wd., 75.) On this occasion, the number of qualified voters 
was 45,440,645; the number of votes cast, 44,966,499; and the number cast for the 
party list, 44,423,1 16, or 98.8 per cent of the total. The most recent election (April, 
1938) yielded results generally similar. 

^ Quoted in J. K. Pollock, Tbe Goveminent of Greater Germany, 79. 

~ J. K. Pollock and H. J. Heneman, The Hitler Decrees (2nd ed.), 42; W. E. 
Rappard et al., Source Book, Pt. IV, 72. 
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pected, the outcome in every case was an overwhelming affirmative 
vote, rising from 93 per cent in November, 1933, on the question 
of Germany’s withdrawal from the League of Nations, to 99.8 per 
cent in April, 1938, on the issue of the annexation of Austria. Only 
proposals known to be highly popular are ever submitted; in addi- 
tion, plenty of means of intimidation are available should opposition 
shoAv signs of coming into the open. As matters stand, the question 
of what would happen if a vote were to go against the government 
is highly academic. Nevertheless, Nazi theorists have discussed it, 
with the conclusion reached that “even if the voting people turns 
against the Fiihrer, it is he who represents the objective mission of 
the people. He therefore has to take no account of the opinions and 
trends manifesting themselves in the plebiscite. In case the people 
do not agree to an intended measure, it may still be carried out. In 
case of a measure already carried out, the opposition of the voting 
people will not reverse it.” ^ 

In a totalitarian state under dictatorship, legis- 
NAzi GOVERNMENT laj-jon — at all cvcnts, so far as machinery and 

MAINLY A MATTER j • 1 • 1 • 

OF ADMINISTRATION Focodurcs go-.s R comparatively simple affair. 

for Nazi Germany, what has been said m pre- 
ceding pages fairly covers the ground. Administration, however, is 
a very different matter. Allowance once made for basic law-making 
by dictate from the top, government in such a regime becomes 
almost entirely administration, including of course the administra- 
tion of justice; and most of the remainder of what we shall have to 
say about German government will relate to administrative organi- 
zation and procedures — in the present chapter, with respect to civil 
service and justice, and in the following one, with regard to the 
liquidation of the Lavder and the reconstruction, under centralized 
control, of the government of local areas. 


EARLY DEVELOP- 
MENT AND HIGH 
IMPORTANCE OF 
CIVIL SER\TCE IN 
GERMANY 


“The civil service,” remarks a competent au- 
thority, “represents the most traditional aspect 
of German political life. In fact, an appreciation 
of its nature and its growth is as essential to an 
understanding of German political life as is an 


appreciation of the nature and growth of Par- 
liament to an understanding of English political life.” - At a time, 
indeed, when England was still seeking a solution of the problem 


^ E. R. Huber, Verfassung (Hamburg, 1937). Cf. A. J. Zurcher, “The Hitler 
Referenda,” Avier. Polit. Sci. Rev. (Feb., *1935). 

“ C. J. Friedrich, in ibid., Apr., 1933, p. 201. 
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of the relations of crown and Parliament, and France still was gov- 
erned by the caprice of monarchs and the sycophancy of courtiers, 
the larger German states were already in the hands of intelligent ener- 
getic, and capable civil services, which, in truth, may more nearly 
be said to have created the states as the modern world has known 
them than to have been created, as mere tools, by the states them- 
selves, as were the civil services of countries like France and England. 
Localism and surviving feudal pretensions gave way to centrally 
directed state administrations controlling coinage, revenues, and 
expenditures, regulating trade and industry, and even dealing with 
problems of education and poor relief. In Prussia especially, the 
civil service became the central nexus binding the various parts of 
the kingdom together. As much as 200 years ago, the Prussian 
service M’^as being gradually professionalized by the introduction of 
competitive examinations as a basis of recruitment; as early as 1794, 
offices were forbidden to be given persons not of tested ability; 
and inasmuch as a thorough knowledge of law was the attainment 
chiefly sought in candidates, the universities early became, as they 
afterwards remained, the principal training grounds for govern- 
ment officials.^ 


CRITICISM OF 
BUREAUCRACY 


Development on these lines was not, however, 
without its drawbacks, and at an early period 
criticism began to be directed against the bu- 
reaucratic character of the services, particularly that of Prussia. 
Early in the nineteenth century, Baron vom Stein (although him- 
self, as Prussian minister-president, part of the system) wrote: We 
are governed by petid, book-learned, disinterested, propet tyless 
bureaucrats. . . • These four words contain the character of our 
and similar spiritless governmental machines: paid, therefore they 
strive after maintenance and increase of their numbers and salaries; 
book-learned, that is, they live in the printed, not the real, world; 
toithont interests, since they are related to no class of citizens of any 
consequence in the state, and are a class for themselves the clerical 
caste; property less, that is, unaffected by any changes in property. 
It may rain, or the sun may shine, taxes may rise or fall, ancient rights 
may be violated or left intact, the officials do not care. They receive 
their salary from the State Treasury and write, write in quiet cor- 
ners, in their departments, within specially-built locked doors. 


’ For a thorough survey of the early civil service in the leading German state, 
see W. L. Dorn, “The Prussian Bureaucracy in the Eighteenth Century,” Poht. Sci. 
Quar., Sept., 1931, ^nd Alar, and June, 1932. 
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continually, unnoticed, unpraised. And then again they educate 
their children for equally useful State-machines. . . . There is the 
ruin of our dear Fatherland; bureaucratic power and the nullity of 
our citizens.'’'’ ^ Plenty of similar opinions could be cited, down 
through the nineteenth century, when, to be sure, Prussian admin- 
istration was everywhere held up as a model of efficiency, yet in the 
same breath criticized for its rigidity, pedantry, and arrogance. 

On account of the fact that the administration 
ASPECTS IN THE national laws was left largely to the states, 

CEOTURY federal civil service under the Empire of 

1871 was decidedly small, numbering indeed in 
1913 only 19,200 persons, exclusive of “workers.”" Civil service 
recruitment and regulation were, therefore, a concern mainly of the 
states; and to Prussia it fell, by reason of her historical primacy in 
developing a thoroughgoing system, as well as because of her phys- 
ical and political preponderance, to fix in the main the forms and 
standards adhered to throughout the country. Stated briefly, the 
principal characteristics of the Prussian service by 1914 were as 
follows: ( I ) organization in lower and higher grades or compart- 
ments, with practically no opportunity for the employee to break 
through the wall separating the inferior from the superior service; 
(2) recruitment, chiefly from the upper and upper-middle classes 
of society, by examination based on a course of at least three years 
in law and political science at a university; (3) as preparation for 
appointment in the higher service, a lengthy period — in stages ag- 
gregating from three to four years — in “preparatory service,” i.e., 
as a sort of apprentice in offices of local authorities in the municipal- 
ities, “circles” (counties), and districts; (4) ultimate admission to 
the higher service on the basis of a rigorous final examination, oral 
and written; (5) appointment with guarantee of permanence so 
long as the appointee conducted himself properly and was efficient, 
and on the assumption that he would make public service a life 
career; (6) abstention from political activity, except voting (one 
may add that the civil servant \vas invariably expected by the gov- 
ernment to “vote right”); (7) fairly good pay, and much social 
prestige for persons who, in the main, were already of the socially 
superior classes. Meanwhile, general civil service laws of 1873 and 
1907 had made the merit .system universal in the imperial service 
likewise. 

^ Quoted in H. Finer, op. ch., II, 1211. 

■ As compared with a total of some 1,500,000 state functionaries. It will be 
recalled that a large part of the administrative work of the Reich was performed by 
officers and employees of the states. 
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STATUS UNDER THE 
WEIMAR CONSTI- 
TUTION 

high in the list. 


When the Weimar Assembly of 1919 took stock 
of the national situation with a view to finding 
what elements of the old governmental system 
could be sah'aged, the civil service was placed 
Not only did it soon become apparent that the 


service had nothing to fear, but nearly all of the political groups 


showed concern and respect for it and sought its support. As the 


country’s most effective instrument of government and most notable 


contribution to the development of the science of government, it 
was without question to go on. Into the new constitution were writ- 
ten, to be sure, certain provisions designed to place the service on a 
more democratic basis; all citizens, “without distinction,” were 


declared eligible for public office “in accordance with the laws and 
according to their capabilities and achievements,” and all discrimi- 
nations against women were abolished.^ Furthermore, it was stipu- 
lated that incumbents of public positions should be “servants of the 
whole community and not of a party,” which, however, was not 
construed to debar them completely from participation in politics; 
and supplementary legislation made it plain that they Tvere, under 
no circumstances, to involve themselves in violent opposition to the 
state, -whether by engaging in strikes or by taking part in revolu- 
tionary movements. These restrictions once laid down, however, 
they were given, in the constitution itself, a grant of fundamental 
rights under which ( i ) they were to be appointed for life, unless 
otherwise provided by law, (2) their “vested rights were to be 
inviolable, (3) removals, suspensions, and transfers to posts carrying 
less pay Avere forbidden except on the conditions and in the form 
provided by law,” (4) a right of appeal from all disciplinary sen- 
tences was guaranteed, along with a right to inspect one s own 
efficiency record and to present one s side of the case before any 
derogatory entry was made, (5) freedom of opinion and liberty to 
form organizations were granted, and (6) in line with former Ger- 
man, and indeed all Continental, usage, the state was made to accept 
full responsibility for injuries done to a third person in the execution 

of official authority.' _ _ r iTr • 

In pursuance of these principles, civil servants under the \ \ eimar 
regime were encouraged to discard their old attitude of aloofness 
and superiority, to cultivate broad political, economic, and social in- 
terests, and not only to give free expression to their political opinions 
(so long as not communistic), but to take an active part in political 
life. Matters did not, however, go as well as had been hoped. Large 


- Arts. 1 29-13 1. 


' Arc. 128. 
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and influential organizations of civil servants which now sprang up 
rather accentuated previously existing jealousies among different 
groups than the reverse. Strikes of public employees, although for- 
bidden, nevertheless occurred from time to time.^ Democratization 
of the service proved more a theory than a fact, for the reason (if 
no other) that the conditions of admission to the upper levels were 
too exacting, and entailed too much expense, to be met by any except 
the sons of the well-to-do. Loyalty to the new political order — 
never too well assured — was perceptibly weakened by measures, 
beginning in 1924, by which, for purposes of economy, salaries were 
cut, employees were discharged wholesale as they might have been 
in private industry, and officials ostensibly protected by law were 
removed against their will from active service and placed on meager 
pensions. More and more, the service was dragged into the arena 
of party politics, not only by its own sometimes too ardent partici- 
pation, but by interference with it on political lines launched by 
different parties animated by grave, although no doubt convenient, 
misapprehensions as to the proprieties of parliamentary govern- 
ment.^ 


“restoration” at 

THE HANDS OF 
THE NAZIS 


It was inevitable that the civil service and the 
National Socialist party should clash when the 
latter came to power. On the one hand, the bulk 
of the civil servants were identified with other, 
parties, and indeed after 1929 Hitler’s party had been bracketed with 1 
the Communists as an organization with which, on account of its 
subversive tendencies, civil servants should have nothing to do. On 
the other hand, Hitler himself had carried over from early life a 
deep-seated prejudice against the public service; too few civil serv- 
ants had found their way into the Nazi camp; ® too many were “non- 
Aryans”; and in the eyes of the people who rose to control in 1933, 
the service was completely infected with, and indeed a main bul- 


^ F. F. Blachly and Al. E. Oatman, “German Public Officers and the Right to 
Strike,” Avier. Polit, Sci. Rev., Feb., 1928. 

“ The principal accounts, in English, of the German civil service prior to its 
“restoration” at the hands of the Hitler government in 1933 are H. Finer, op. cit., 
II, Chaps, xxiii, xxx, and xxxiv-xxxvii, passwi; F. F. Blachly and M. E. Oatman, op. 
cit., especially Chaps, xi, xii, xv, xvi; C. J. Friedrich, “The German and the Prussian 
Civil Service,” in L. D. White, The Civil Service in the Modern State, 383-455; and 
F. M. Alarx in L. D. White et al., Civil Service Abroad (New York, 1936); and an 
excellent brief characterization is P. Kosok, Modem Gemtany; A Study in Conflict- 
ing Loyalties (Chicago, 1933), Chap. viii. 

“ Statistics published in 1936 revealed that less than four per cent of all civil 
servants became members of the National Socialist party before Hitler attained the 
chancellorship. 
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wark of, the hated V^eimar system. Taking advantage of powers 
conferred in the Enabling Act, the Hitler government therefore 
proceeded to “restore” the service. Two weighty “cabinet acts” 
of April 7 and June 30 (together with supplementary decrees) 
largely achieved the desired end. The first — a Law for the Resto- 
ration of the Professional Civil Service ^ — was made applicable to 
civil servants of Reich, hander, and local areas alike, and envisaged 
removal from the service, on every level, of all members regarded by 
the Nazi authorities as for any reason objectionable. To be dis- 
missed, in particular, were: ( i ) officials and employees who (through 
favoritism or other alleged looseness in the Weimar system) had 
entered the service since November 9, 1918, “without possessing 
prescribed or customary training or other qualifications for their 
career”; (2) officials who were not of “Aryan descent,” unless they 
had been in the service since pre-war days or had fought in or 
otherwise incurred sacrifice on account of the World War; and 
(3) officials who, “because of their previous political activity,” did 
not offer security that they would “exert themselves for the national 
[socialist] state without reservation.” Under the first of the three 
provisions, few removals actually were made; under the second, 
there were numerous dismissals of Jews; under the third, a Damocles’ 
sword was hung above the head of every civil servant not openly 
a supporter of the Nazi regime, and many removals, in all ranks, 
took place. If officials whose separation from the service was desired 
could not be brought into any of these categories, a further pro- 
vision of the act opened a way for summarily demoting them or 
retiring them on pension; and many were edged out of active con- 
nection in these ways. 

The second of the acts referred to — a Law Changing the Regu- 
lations in Regard to Public Officers- — ^reiterated the exclusion of 
“non- Aryans”; specified marriage to a person of non- Ary an descent 
as a further disqualification; set up a minimum age requirement of 
35 for- women appointed “nation^ officials for life”; made women 
liable to dismissal whenever their economic status appeared to be 
“permanently secured because of a family income,” i.e., as a result 
of marriage; reaffirmed in more positive language the eligibility for 
appointment to the national service of only persons (a) having “the 
prescribed education or customary training” or “special qualifica- 

^ J. K. Pollock and H. J. Heneman, op. cit. (2nd ed.), 36-38; W. E. Rappard et al., 
Source Book, Pc. IV, 

” J. K. Pollock and H. J. Heneman, op. cit. (and ed.), 40-41 ; W. E. Rappard et al., 
Sottrce Book, Pc. IV, 30-32, 
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tions for the office,” and (b) guaranteeing that they would at all 
times “support the state of the National Revolution without reser- 
vation.” 

It is hardly necessary to say that the policies em- 
bodied in the foregoing regulations subjected 
the civil service, as known in both imperial and 
republican times, to profound shock. It was not simply that by a 
wave of the magic wand of dictatorship all national, state, and 
local civil services were merged into a single service, under uniform 
regulations, even before the Lander were otherwise deprived of 
their basic “rights.” ^ More significant than this was the complete 
abrogation of the “neutral,” i.e., non-party, basis on which the sev- 
eral services had always been supposed to rest. Henceforth, the 
combined service was to be an auxiliary and agency of the National 
Socialist party, with every member regarding himself, on penalty 
of removal, as one of Hitler’s “soldiers in plain clothes.” To be sure, 
the service as a whole was expected to continue, and did continue, 
with many of its historic features unchanged. To be sure, too, we 
are told that up to the end of 1933 not more than 10 per cent of the 
total personnel suffered ejection. But multitudes of officers and 
employees who theretofore had sought to live up to the rule of 
neutrality suddenly found that they must at least pay lip-service 
to a regime of which they disapproved; fear of arbitrary removal, 
in a time of widespread unemployment, gripped all but the most 
sycophantic; distrust and uncertainty undermined efficiency and 
morale. Conceivably, suppression of all political parties save one 
might eventually ease matters for a bureaucracy long disturbed by 
conflicts of competing loyalties; a civil service in a one-party state 
might possibly attain in a new degree that stability "udiich is essential 
to the frictionless functioning of the public services as instruments 
of government. In the meantime, however, the conversion of a 
service which had borne no part in creating the new political order 
into an army of “trustworthy and tried fighters of the national 
front” in support of that order, quite shattered the foundations on 
which the service had traditionally rested and created a situation 
which, whatever the ultimate outcome, could be trusted to leave its 
mark for generations upon German civil service ideals, methods, 
and procedures. 

No sooner were the measures of 1933 pro- 
claimed than plans began to be laid for the 
promulgation of a new and comprehensive civil 

' By law of January 30, 1934. See p. 777 below. 


THE CIVIL SERVICE 
ACT OF 1937 
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service code — one which should bring together and reorient the 
whole body of law on the subject and in some degree dispel the 
demoralizing atmosphere of uncertainty and apprehension by which 
civil servants generally were surrounded. Delays ensued, and even 
after the work of drafting was started, some two years proved nec- 
essary for completion of the task. On January 26, 1937, however, 
a Deutsches Beaintengesetz (German Civil Service Law) was de- 
creed, which in conjunction with a new National Service Disci- 
plinary Code and a slightly later Police Officers Act, forms one of 
the most complete and systematic bodies of civil service law in the 
world. ^ Not only does it consolidate and supersede all previous law 
on the subject, but it applies to the entire coordinated service — 
“direct Reichsbeavite^^ (national officials) and “indirect Reichs- 
beatnte” {e.g., municipal officials) alike, all being now, of course, 
Reich officials — including school teachers, university professors, 
judges, and even persons engaged in various enterprises of only 
a semi-public character. 

Neither in the earlier legislation nor in the new 
THE SERVICE TODAY: code was the inherited civil service system upset 
I. PARTY BASIS 3s a whole. On the contrary, large features 
suffered little or no change. Nevertheless, as 
already pointed out, the entire system was given a violent twist, not 
only by the complete nationalization of the service, but by the plac- 
ing of it, in utterly unashamed fashion, on a basis of party and 
personal fidelity, as indicated in the words with which the 1937 law 
opens: “A civil service rooted in the German Volk, thoroughly im- 
bued with the National Socialist Weltanschauung, which is bound 
in fidelity to the Fiihrer of the German Reich and Volk, Adolf 
Hitler, forms a fundamental pillar of the National Socialist state.” 
Every German civil servant today takes, not merely the usual sort 
of oath to perform his duties faithfully, but a very special pledge 
of personal loyalty and obedience to the Fiihrer. He, further, is 
committed to “intercede unreservedly at all times for the National 
Socialist cause.” He may assume any non-salaried post in the party 
without formality of seeking permission, and of course without 
sacrificing his civil service status. He must never fail to report to 
the higher autliorities anything coming to his notice that might 
prove detrimental to party as well as to state. And after retire- 

^ A translation of the main act in full, with selections from the disciplinary code, 
will be found in J. K. Pollock and A. V. Boemer, The German Civil Service Act 
(Chicago, 1938). Cf. F. M. Atarx, “Germany’s New Civil Sendee Act,” Amer. Polit. 
Sci. Rev., Oct., 1937, and H. Tasse, “Civil Sendee Law in Germany,” Jour, of 
Covipar. Legis. and Intemat. Law, Nov., 1937. 
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ment, he must guard scrupulously the secrets of party and state 
alike. 


Nationalization of the entire service, together 

2, OTHER FEATURES . , , , 111 • i ° 

With capture or the whole by a single party, as- 
suredly did violence to civil service traditions and arrangements as 
known to the generations of Bismarck, William II, and Ebert. As 
pointed out above, however, the service as an institution, and in- 
deed in many of its rather fundamental aspects, goes steadily on; and 
consideration of the subject here may end with mention of a few 
further present-day features, carrying over unchanged or embody- 
ing modifications, as the case may be. ( i ) There is no single central 
personnel agency, such as a civil service commission; subject to the 
power of the cabinet to regulate personnel matters in so far as it 
chooses, and in conformity with the rather elaborate provisions of 
the 1937 law, each department takes care of its own personnel work. 
(2) Qualifications for admission to the service — citizenship, educa- 
tion on prescribed lines for higher and lower levels, successful pas- 
sage of competitive examinations — remain as before, with the 
important additions of racial purity and political reliability. The 
exacting standards of academic training and of written and oral 
tests have not been let down, but only the new racial and political 
requirements added. (3) Security of tenure is provided by arrange- 
ments under which, after prolonged probationary service and 
further examinations, a man may be designated an “official for life” 
at the age of 27 and a woman at the age of 35. (4) Discipline — 
in accordance with the extraordinarily full and specific provisions 
of the new code on the subject — is, however, provided for, with 
warning, reprimand, fine, and dismissal as penalties to be imposed 
for a long list of offenses, including, of course, disloyalty to the 
party and regime in any form. For the consideration of all ques- 
tions of removal, special “disciplinary courts,” organized in connec- 
tion with the system of administrative courts,^ are provided, and 
with right of an accused official to avail himself of the sworn testi- 
mony of witnesses and experts. Appointed by the Minister of the 
Interior, the judges in these courts will, of course, be faithful sup- 
porters of the regime; but at least a civil servant cannot be forced 
out without the advantage of a hearing. There are elaborate pro- 
visions, too, under which an official, without being technically re- 
moved, may be given an inactive status,. with pension. (5) Higher 
officials receive fixed, and fairly liberal, salaries, ranging from 24,000 
Reichmarks downward; lower ones, salaries of from 1,500 Reich- 


^ See p. 768 below. 
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marks upward, subject to periodic advances until a prescribed maxi- 
mum is reached/ (6) Generous retirement provisions prevail. At 
62, an official may retire voluntarily; - at 65, retirement becomes 
compulsory; and disability may entail retirement at any earlier age. 
As in the past, retirement pensions are liberal — amounting as a rule, 
for a person of extended service, to as much as 75 per cent of the 
salary last received, and likely in any event to be supplemented with 
allowances for dependent children. Widows and dependent chil- 
dren of deceased civil servants are pensioned; and, contrary to the 
practice in Great Britain and the United States, employees are not 
required to contribute to the funds out of which pensions are paid. 
(7) Speaking broadly, women are admitted to the service on the 
same terms as men. As has always been true, however, the numbers 
who can meet the academic qualifications are relatively small; and 
the new law discriminates against women not only by allowing 
them certificates of life appointment only at the age of 35, but also 
by stipulating their removal from the service in cases in which 
marriage affords presumptive assurance of economic security. (8) 
A former voluntary organization of civil servants, known as the 
Deutsches Beavneiibund, has been replaced by a Nazi-led and con- 
trolled Reichsbund der deiitschen Beainten, divided into sections 
for police, teachers, and other groups, and devoted— according to 
the terms of its constitution— rather more to stimulating zealous 
support of Naziism than to cultivating purely professional interests 
and techniques.^ 


It was not to be expected that Nazi centraliza- 
NATioNAL AND STATE administration would stop short of the 

COURTS BEFORE coutts; and here, truly enough — even though 

^933 most of the former judicial machinery has snr- 

vived — chano-es of the utmost significance have taken place. Under 
neither Emptre nor Weimar Republic did the country, although 
federally organized, have two parallel systems of courts, one na- 
tional and the other state, on the pattern of the United States. From 
1869 onwards, there was, it is true, a Reichsgevicht, or national 
supreme court, sitting at Leipzig; and under the AVeimar constitu- 
tion this tribunal was endowed with wide powers, including that of 


^ For salary schedules, see J. K. Pollock and A. V. Boemer, The German Civil 
Service Act, 48-54. 

= Until June 30, 1940, at 60. ... , r j • t 

“ A somewhat fuller discussion of the general subject will be found in J. N.. 

Pollock, op. cit., 104-112. 
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passing upon the constitutionality of laws enacted in the Lander} 
There were, however, no other national courts, and under Empire 
and Republic alike justice was regularly administered in courts 
maintained by the states, or Lander, and rendering judgments only 
in their name. To be sure, the general form of these courts was 
regulated by a national law dating originally from 1 879; their powers 
were fixed by national statutes; their procedures must conform to 
requirements laid down in national procedural codes; and judicial 
unity was further promoted by national stipulation that the judg- 
ments and orders of the courts of one state should be respected by 
the courts of all of the others, and by full control of the Reich over 
rights of appeal. Judges, however, were appointed by state author- 
ities; the tribunals carried on their work as state organs; and in gen- 
eral the system preserved unmistakably the stamp of federalism. 


All this, the Nazis brought by rapid stages to an 
ALL COURTS By law of February 16, 1934 — ^following 

NATIONALIZED, , , r • j • i T-J 

by two weeks a measure liquidating the Lander 
and transferring their rights to the Reich ^ — the 
national Minister of Justice was empowered to take all necessary 
steps to bring justice completely under Reich control; and on Janu- 
ary 31, 1935, the Reich, as declared “possessor of full judicial 
power,” took over “the entire judicial system, with all its privileges, 
rights, and duties,” some 65,000 state authorities and officials of 


justice thereupon becoming authorities and officials of the Reich.® 
Since that time, there have been no state courts whatsoever. All 


judges, as Reich officials, have been under supervision of the Minis- 
try of Justice at Berlin, and all judicial processes and procedures 
have been subject to any kind and amount of regulation by arbitrary 
Nazi decree. Certain results have inevitably followed. One of them 
has been the “purification” of the judiciary by removal of all mem- 
bers unwilling to take an oath of loyalty and obedience to the 
Fiihrer and to conform generally, in thought and action, to the 
ideology of the regime. A second consequence, entailed by the 
first, has been the total disappearance of even the semblance of 
judicial independence. A third, similarly entailed, has been the rise 
of a situation in which, while reasonable impartiality may still be 
expected in the handling of cases having no political implications, 
decisions in cases of other sorts may equally be expected to be dic- 
tated by favoritism toward the regime, its officers, and its supporters. 

^ In point of fact, it in later years assumed power to rule on the constitutionality 
of national laws as well. 


* See p. 777 below. 

® W. E. Rappard et al., Source Book, Pt. IV, 24. 
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Finally may be mentioned the disappearance of judicial review; all 
legislation emanating from the cabinet or other national agencies is 
ipso facto valid and enforceable, and not only would any judge 
attempting to question its validity bring down the wrath of Berlin 
on his head, but, at the worst, a measure denied validity could 
instantly, as remarked elsewhere, be invested with that quality by 
a new decree. 

Three main categories of courts are found: ( i ) 
THE ORDINARY Ordinary courts, (2) administrative courts, and 

courts: (2) special courts. The first two antedate the 

1. DISTRICT COURTS present r%ime, the third is a Nazi Creation. The 

ordinary courts start with the district, or local, 
tribunals {Aintsgericbte) — 1,731 in number in 1931 — which exer- 
cise original jurisdiction, both civil and criminal, in minor_ cases. 
Damage suits involving less than 1,000 marks, also domestic and 
personal claims, are among the civil matters which they may handle; 
while their criminal jurisdiction covers trespass, misdemeanors, and 
other offenses involving a prison sentence of i o years or less. Super- 
vision is exercised also over a number of non-contentious matters, 
such as land-title registration, guardianship, and other probate busi- 
ness, The Aintsgericht has but one judge, and does not make use of 
a jury, except that in reaching decisions in more important criminal 
cases the judge is assisted by two private citizens, chosen by lot, who 
sit with him as lay justices (Seboffen), and who, at least theoreti- 
cally, have equal voice with him in determining verdicts. 

Next above the Avitsgerichte are the “state 

2. STATE COURTS courts,” or Landgericbte^ (i59 in 1931), each 
composed of a president and a varying number of associate judg^. 
Each, also, is divided into a civil and a criminal chamber. The Land- 
geriebt has extensive original jurisdiction in civil matters, and also 
hears appeals, both civil and criminal, from the inferior tribunals. 
For the trial of cases involving crimes of sufficiently serious nature 
to entail penalties of life imprisonment or death, there are special 
Sebavurgeriebte, or so-called “jury courts,” established in connec- 
tion with the Landgericbte. Strictly, these courts are not jury courts 
in the Anglo-American sense of the term, since the six jurors who 
assist the three professional judges act as associate lay j^ustices, both 
in the conduct of the trial and in the determination of the penalty 
to be imposed. 


^ This designation should deceive no one; for although the name, like the court 
itself, harks back to earlier da)^s, the Landgericht is now as truly a national court as 

are all of the others. 
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The highest regional courts are the Oberlandes- 
3. STATE suPE- gerichte, of which in 1938 there were 26, each 
RioR COURTS divided into civil and criminal chambers com- 

posed, according to the type of case under consideration, of three or 
five justices. These tribunals have original jurisdiction in criminal 
cases of unusual gravity, assigned to them by the Reichsgericht. 
The bulk of their work, however, consists in reviewing contested 
decisions of the lower courts. 


4. REICH SUPREME 
COURT 


At the apex is the Reichsgericht, still sitting at 
Leipzig, and organized elaborately in a “great 
senate” for civil matters and a similar branch for 


criminal matters, together with seven civil senates and five criminal 
senates. In civil matters, this supreme court reviews the decisions 
of the ranking courts beneath it and disposes of complaints against 
the refusal of the latter to entertain appeals from the Landgerichte. 
The criminal chambers review contested decisions of the Schwiir- 


gerichte, or jury courts. It was the Reichsgericht, too, which, on 
request of either the Reich or a Land government (and, by usage, 
of a private individual as well) decided before 1933 whether a state 
or national law was, in its subject-matter, consonant with the na- 
tional constitution. With a bench of 91 judges, this supreme court, 
capping the system, is, like the Court of Cassation at Paris, an im- 


posing judicial body, 

Germany recognizes the familiar distinction be- 
ADMiNisTRATiVE twecn Ordinary law and administrative law, and, 

like other Continental countries, maintains sepa- 
rate courts for litigation arising under the two types. There has not 
developed, however, any unified scheme of administrative courts 
comparable with that existing in France. Instead, the Reich has a 
number of such tribunals, dating chiefly from the imperial period 
and charged with handling cases of certain specified types, e.g., such 
as arise under national railway administration, military administra- 
tion, and the enforcement of the laws on social insurance; while the 


Lander have had more or less elaborate systems of their own, which, 
notwithstanding the loss of all autonomy by those jurisdictions, still 
stand and (within the limitations to be pointed out) operate as 
before. The Weimar constitution contemplated the creation of a 
Reichsverwaltimgsgericht which should head up administrative 
jurisdiction somewhat as does the Council of State in France, but 


no such tribunal appeared. The only approach to such a court under 
the Weimar Republic was a series of supreme Reich administrative 
courts dealing with specific matters, such as taxation, insurance, and 
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transportation — comparable, in a way, to various administrative 
commissions in the United States. The systems in the Lander dif- 
fered, and, as left high and dry after the Lander collapsed, still differ, 
considerably. In small areas, there has usually been only one grade 
of administrative courts; in larger ones, two or three grades have 
been found, organized as a rule in conformity vdth the existing 
arrangement of administrative divisions. In some Lander, the ad- 
ministrative courts have been distinct in personnel from the admin- 
istrative service, but in the majority, such courts, even of first in- 
stance, are composed of administrative officials. Many German 
jurists regard the systematic unification of agencies for administra- 
tive justice as an urgent need. Especially since the liquidation of 
the Lander, the creation of a national supreme administrative court 
seems necessary if the new unified governmental structure of the 
Reich is to work smoothly. On the other hand, it should not be 
forgotten that the administrative courts have lost greatly in impor- 
tance under the Nazi regime, because the concentration of legisla- 
tive and executive powers in the hands of the Fiihrer and his cabinet 
has made the legality of executive decrees and acts a question that 
simply does not arise. AVhat an administrative court may still decide 
is, not wdiethcr an executive decree was ultra vires, or whether an 
official acting under it used his discretion wisely, but only whether 
the act protested against by a citizen fell properly within the limits 

of the discretion allowed.^ 

The V^eimar constitution abolished military 


SPECIAL COURTS 


courts, and indeed went so far as to forbid “ex- 


ceptional” courts of any kind. The Nazis, however, have set up 
special courts of many different varieties, partly in deference to 
sound principles of specialized jurisprudence, but certainly in part 
also with a view to transferring important functions from the regu- 
lar courts to quasi-judicial agencies recruited from faithful partisans 
of the regime and peculiarly susceptible to political considerations. 
Thus, courts have been called into existence to deal with disputes 
arising among members of the same trade or profession, e.g., jo^^“ 
nalists, lawyers, physicians, and artisans; courts of social honor, 
each consisting of one professional judge assisted by two lay jus- 
tices {Beisitzer) , one an employer and the other an employee, have 
been created to handle controversies between employers and em- 
ployees; - “hereditary health” courts (a judge and two physicians 


^ See R. E. Ulilman and H. G. Rupp, “The German System of Administrative 
Courts,” III. Law Rev., Mar. and Apr., 1937- 
" See pp. 797-798 below. 
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as lay justices) sit privately to deal with the sterilization of persons 
afflicted with serious and dangerous hereditary diseases; and still 
other special tribunals have been introduced, so numerous and con- 
fusing as largely to nullify the judicial unification and simplification 
of which Nazi jurists often boast. Most important, however, among 
the new Nazi judicial creations is the curiously named V olksgerichts- 
hof, or “People’s Court.” Prior to 1934, cases involving high treason 
were triable in the Reichsgericht. When, however, in the year 
indicated, that tribunal made bold, in the so-called “Reichstag 
cases,” to acquit the former parliamentary chairman of the Com- 
munist party, and with him a number of foreign communists, Nazi 
authorities decided to set up a tribunal that, would be more depend- 
able; and the People’s Court was the result. Composed of a president, 
two “senate presidents,” six professional judges, and a number of 
lay judges having “special experience in fighting subversive attacks” 
(all appointed by Hitler), this tribunal is charged with handling all 
cases of “high treason, and of treason against the country”; and since 
“high treason” now embraces not only offenses against the funda- 
mental existence of the Reich, but any and all activities in opposition 
to Nazi ideas or organizations, the court is a powerful instrumen- 
tality, supplementary to the party courts mentioned elsewhere,^ for 
keeping disaffection from showing itself. As would be surmised, 
its procedure smacks strongly of the star chamber. 


As in the case of other European countries, 

GERMAN JUDGES ^ , r i • r 

Germany has never followed the practice of 
most American states in filling the benches of the ordinary courts 
with judges chosen by popular vote. It has been the German, as also 
the French, idea that service on the bench should be a life profession, 
prepared for by long and special training. Until 1933, all judges 
were appointed by the authorities of the respective Lander, or, in 
the case of the Reichsgericht, by the national president upon recom- 
mendation of the Reichsrat; more recently, appointment has been 
by national authorities only. Training and qualifications are pre- 
scribed by national law, with the various Lander — until 1933 — 
increasing the requirements as they wished. As a rule, the candidate 
devotes three years to university study, and then undergoes a rigor- 
ous examination. If he passes, he spends a second period of three 
years as an apprentice, during which time he is shifted from one 
court to another, until, at the end, he has spent several months in 
every type of court below the Reichsgericht. This second period is 


^ See p. 739 above. 
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climaxed by another searching examination, after which, if success- 
ful, the assessor, as he is nou^ called, may await appointment as a 
deputy judge, or (since the training for lawyers and judges is much 
the same) may begin the practice of law.^ Until the rise of dicta- 
torial government placed all established rights in jeopardy, persons 
who attained the goal and received judicial appointment deservedly 
found their future status carefully guaranteed. Appointment was 
for life, and one might not be retired, or even transferred, except 
with his own consent. Salaries might not be reduced, and every 
possible immunity from administrative and legislative interference 
was provided. With the triumph of dictatorship, both permanence 
of tenure and independence of status vanished. Jewish, as well as 
politically unreliable, judges were dismissed on the basis of the civil 
service law of April 7, 1933; and the disappearance of separation of 
powers terminated all fixity of status that remained. Today, “the 
judge is no longer bound to the law, but to the person of the Fiihrer 
who has given the law. . . . The judge is bound to the person of the 
Fiihrer as any other official.” “ 

Although structurally the judicial system looks 
GERMAN LAW quite a bit as it did before the Nazis gained 

pouter, in basis and spirit it has been modified 
profoundly. What about the law which the 
courts exist to administer? Here, although much is contemplated, 
changes have as yet been less extensive, partly because a system of 
private lau'^ permeating the entire social structure is one of the most 
difficult things to uproot, partly because one main task, i.e., the 
nationalization, or unification, of law, to which the Nazis would 
otherwise have addressed themselves had already been largely ac- 
complished — or at all events was in process of accomplishment- 
before the new regime began. Despite a certain amount of unifying 
influence exerted by concepts of Roman law and of natural law, 
the jurisdictions brought together in the North German Confedera- 
tion and later Empire had each its own accumulated written law, 
overlaid with custom; indeed, with the possible exceptions of Saxony 
and Baden, no one of them had genuine unity of law even within 

’ O C Kniep “Legal Education in Germany,” Amer. Law School Rev., May, 
1925. judgeships ’arc numerous-in .931, a total of 10,095 in the three lower grades 

= A. Ko'ttgen: “Von deutschen Staatslebcn,” Jahrbvch des offenthcheii Rechts, 
XXIV, 135. bn the general subject of the judiciary, see J. K. Pollock, op. 85-91; 
M. Ascoli and A. Feilcr, Fasewn for Whom?, 275-^8'; K- Loewenstein, Law m the 
Third Reich,” Yale Law ]om., Mar., 1936. 
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its own bounds. The mighty task of whipping scores of deeply rooted 
and sharply differing regional or local legal systems into a single 
structure of national scope — a task entered upon in France by the 
early revolutionary assemblies and completed under Napoleon — 
fell in Germany largely to the Empire; and, with the aid of a con- 
stitutional amendment of 1873 conferring on the Bundesrat and 
Reichstag power of “general legislation as to the whole domain of 
civil and criminal law and of judicial procedure,” it was so far 
achieved that a great criminal code was promulgated in 1871, codes 
of civil and criminal procedure in 1877, a commercial code (revis- 
ing an earlier one of 1861) in 1897, and a civil code — on which 
scholars and jurists worked for 30 years — in 1896.^ These and other 
codes were, of course, revised from time to time, and the work of 


readapting and liberalizing them was kept up under the Weimar 
Republic, notably in the preparation of an extensive new law on 
criminal procedure, promulgated under Nazi authority in 1933, but 
drafted and prepared under the preceding democratic regime.- 

Germany, therefore, came to its period of Nazi 
1 HE NAZIS AND ^ Substantially unified system of law; 

THE LAW ^ * 

at all events, no such revolutionary changes 
were entailed as in the domains of public (including judicial) 
administration and economic life. This does not mean, however, 


that the Nazis were satisfied with the law as it stood. Quite to the 


contrary, they have made an overhauling of the law one of their 
major objectives. Wherever complete unity and uniformity still are 
lacking, they would see them introduced, in conformity with the 
supreme Nazi principle of unity of command.^ But the major point 
on which they have laid emphasis is the Germanizing of the law; and 
what they have in mind here — although their incantations are often 
vague and meaningless enough — is the “purification” of the law 


^ Taking effect in 1900, this civil code ranks with the French Code civil as one 
of the foremost attempts in modern times to set forth in organized form the prin- 
ciples and rules of the civil law of a nation. See “German Civil Code,” by J. W. 
Hedeman, in Encyc. of the Social Sciences, VI, 634-<S36. An excellent English trans- 
lation is to be found in C. H. Wang, The German Civil Code (London, 1907;, and 
an elaborate commentary in E. J. Schuster, Principles of the German Civil Law 
(Oxford, 1907). 

^ On German law, in general, before 1933, see F. K. Kruger, Government and 
Politics of Germany, Chap, xvi; W. Simons, “One Hundred Years of German Law,” 
in A. Reppy (cd.). Law, A Century of Progress, (New York, 1937), I, 

83-103; and F. Deak and M. Rheinstein, “The Development of French and German 
Law,” Georgetown Law Jour., Mar., 1936. 

° One wonders, however, whether existing differences of legal status between 
party members and non-party members, as well as between members of different 
social classes, are really intended to disappear. 
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from all Roman elements and influences.^ No one can deny that 
principles and precedents of Roman law have, from the fifteenth 
century onwards, exerted profound influence on the development 
of legal concepts and usages in Germany, as of course from still 
earlier times in France and even to a degree in England. The Civil 
Code itself is largely a product of compromise between Roman and 
German ideas, the former as propagated by jurists of world-wide 
fame like von Savigny and von Jhering; and it is only fair to recall 
that the Roman stamp on it led other great jurists, such as von 
Gierke, to find fault with it when it was promulgated. By the Nazis, 
the legal system generally, and especially the civil law, is regarded 
as corrupted by foreign, non-German influences; and with their 
customary zeal for pure Germanism they envisage a wholesale re- 
working of the law to eliminate all of its extraneous features. To 
be sure, they have not as yet brought so great a transformation to 
pass. Except in so far as rescinded piecemeal by amending legisla- 
tion, the great codes are still in force. But an Academy for German 
Law, established at Alunich in 1934 under Hitlers personal patron- 
age, has been working on the problem; Roman law has been dropped 
from the curricula of the universities; a new civil code is in prepara- 
tion; and voluminous new legislation pouring forth through the 
channels described above—notably anti-semitic measures, laws to 
protect racial purity, laws on agrarian and labor sub] ects-has af- 
forded an illuminating, if also in some respects depressing, preview 
of the intended codes of the future." 


* Number 10 in the Ttvenw-five Points reads; “We demand that the Roman law, 

pJk "c'rmS L.»- v„,»s Rom™ U,v in Nm.onal Soaoto Legal Theory, 
Jour, of Compar. Legis. and Intcmat. Law, Nov., 1934- 



CHAPTER XXXIX 


Further Aspects of German Totalitarianism.: 
Regional and Local Government 


“T^O THE present point, only scattered allusions have been made 


THE SHIFT TO 
UNITARY, CONSOLI- 
DATED GOVERN- 
MENT: 


I. CENTRALIZING 
TENDENCIES BEFORE 
1932 


r 

to a Nazi transformation in Germany quite as important as, 
and likely to prove more enduring than, the displacement of par- 
liamentary government — namely, the suppres- 
sion of all survivals of federalism, the consolida- 
tion of the country throughout its length and 
breadth under a strictly unitary government, 
and the eradication of all preexisting local self- 
rule. To this extraordinary development, contributing heavily to 
the general refashioning of the political scene, we now turn. 

At the outset,, it is but fair to observe that the 
scheme of 'R.cich-Lavder relations introduced 
by the Weimar constitution proved only mod- 
erately successful. In 1919, much support had 
appeared for converting the states into mere administrative divisions 
and adopting for the country as a whole a strictly unitary system. 
Federal interests and traditions, however, could not be overborne in 
favor of a change so drastic, and the states, as distinct political en- 
tities with governments of their own, passed over into the new 
regime, even though, because of transfers of power to the Reich, 
surviving as hardly better than pale images of their former selves. 
As often happens with compromises, the outcome was unsatisfac- 
tory; whatever might have ensued under more normal circum- 
stances, under the social and economic stresses of the post-war 
period, serious difficulties developed. Some of the Lander proved 
financially unable to carry their local burdens; some showed incom- 
petency (at least grave lack of success) in managing their affairs 
generally; all were prone to look to Berlin for whatever encourage- 
ment and assistance they could get; duplications of effort and re- 
sponsibility as between Reich and Lander (notably in the case of 
Prussia) added to the all too prevalent waste and confusion. Particu- 
laristic sentiment, to be sure, continued strong in Lander like 
Bavaria, Baden, and Wiirttemberg. Nevertheless, the general tend- 

774 
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ency M^as — as had been true in imperial times — toward unification 
and centralization. The national government reached out steadily 
for more control on both legislative and administrative lines, and 
long before the Nazis captured power opinion was general that 
'R.cich-Lcivder relations would, sooner or later, have to be over- 
hauled. A school of “federalists,” centering in Bavaria, favored re- 
storing the states to something like their old constitutional position 
— in other words, going “back to Bismarck.” But stronger and more 
numerous elements looked in the opposite direction, toward greater 
unification, if not the suppression of the Lnnder entirely. As early 
as 1928, the national cabinet convoked a conference of state repre- 
sentatives expressly to consider the problem; and while no imme- 
diate results followed, the meeting went on record to the effect that 
a “fundamental reform” was necessary, and evidenced genuine sup- 
port (save in the case of the south German states) for plans under 
which the diets of the LHiidev should be abolished, the administration 
of Prussia merged with that of the Reich, and the remaining L,dnder 
replaced by new and purely administrative areas arranged by the 
central government. Many ends were in view, although stress was 
placed especially on economics to be achieved by doing away with 
governmental duplication, particularly as between the Reich and 
Prussia.^ 

Tlie remarkable shift of opinion evidenced by 
the foregoing developments is worth bearing in 
mind as we approach the drastic measures of 
33 relative to the status of the LdndeVy the 
significant thing being that not so long ago. 
Social Democrats and other moderate elements represented in the 
1928 conference were prepared to go almost, if not quite, as far in 
obliterating the Uvder as the Nazi government has gone in more 
recent times. The first overt steps in the now histone process of 
national consolidation were taken, indeed, in the summer of 1932, 
six months before Hitler became chancellor. In all parts of the coun- 
try, but especially at Berlin and throughout Prussia the National 
Socialist movement was now producing grave disor er. it erites 
and Communists were clashing whenever they met, and the Social 
Democratic government of Premier Otto Braun in russia was ac 
cused of being both unwilling and unable to deal adequately with 
the situation. Spurred by Reich Chancellor von Papen, and acting 
on the basis of Article 48 of the national constitution. President von 

> F. F. Bkchly and M. E. Oatman, .p. cjt., 'VdK ^ 

and Prussian Venvaltungsreform in 1932, Avier.Pot. ■ j P > 


2. NATIONAL CON- 
TnOL EXTENDED 
OVER PRUSSIA, 

1932-33 



GERMANY 


776 

Hindenburg, on July 20, 1932, issued a decree ousting the Prussian 
cabinet and transferring its functions to the Reich chancellor in the 
capacity of “national commissioner.” Contending that they were 
not guilty of any dereliction, and that public safety and order were, 
after all, not seriously endangered, the ministers brought suit in the 
Supreme Court at Leipzig to recover their offices. The most that 
they got out of the proceeding was, however, a ruling that the 
action taken was constitutionally valid only as a temporary measure, 
and that it was to be construed as applying only to their functions 
of a purely administrative nature. Assurance had been given, not 
only that no general supplanting of the Land governments was 
intended, but that the special regime in Prussia would be terminated 
as soon as conditions justified. In point of fact, however, no such 
action was ever taken. On the contrary, even before Hitler’s acces- 
sion to the chancellorship (January, 1933), all opponents were swept 
from office and plans laid for effective absorption of the Land into 
the Reich. After Hitler came to power, von Papen, as ex-chancellor, 
was reappointed national commissioner, with increased authority; 
a new type of advisory council of state was created; provincial 
administration was reorganized; the administration of Greater Berlin 
was consolidated under a “state commissioner” appointed by the 
Reich Minister of the Interior; the state police was brought under 
national control; and the diet was prevailed upon to vote its own 
suspension until 1937. By midsummer of 1933, little remained of 
Prussia’s former rights of self-government. 

Because of its size and importance, and because 
Berlin was its capital, Prussia was thereafter 
dealt with, as a rule, in special acts applying only 
to that area. But the rest of the Lander came in 
for treatment no less drastic, and with similar 
objectives in mind. In March, 1933, national 
commissioners were dispatched to take over all police power in 
Bavaria, Baden, and such other Lander as were not already, as a 
result of local elections, under purely Nazi governments or coalition 
governments dominated by Nazis; and in the following month, the 
professedly temporary regime of national commissioners was re- 
placed by a system of “national governors” having every appearance 
of being designed to be permanent, and generally construed at the 
time as marking the end of whatever autonomy remained. Ap- 
pointed by the Reich president (so long as one remained), on pro- 
posal of the chancellor, from among residents of their respective 


3. NATIONAL CON- 
TROL EXTENDED OVER 
OTHER LANDER— 

“national gover- 
nors” INTRODUCED 
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jurisdictions,^ the governors were endowed with startling powers — 
appointment and removal of state cabinets, dissolution of state legis- 
latures, ordering new elections, and, in general, seeing that measures 
and policies emanating from the Nazi government at Berlin were 
carried out to the letter. Shortly after becoming chancellor, Hitler 
had indicated that the separate existence of the Lcinder would be 
brought to an end,- Addressing the assembled Reich commissioners 
three months later, however, he employed language strongly sug- 
gesting the contrary; ^ speaking at the Nuremberg congress the fol- 
lowing autumn, he described the National Socialist movement as 
“not the conservator of the Lander of the past, but their liquidator, 
in favor of the Reich of the future”; and as the year drew to a close, 
indications multiplied that within no very lengthy period the Lander 
would be practically wiped from the map and the country consoli- 
dated in form, as it already u'as in fact, in a completely unitary state. 
One reason for the shift of attitude appears to have been a growing 
fear lest, as had been true under earlier regimes, the states should 
become localized areas for not only particularistic sentiment but the 
rise of opposition parties; another seems to have been a similar appre- 
hension lest some of the Lander with royalist inclinations should try 
to take into their own hands the still live question of a monarchist 


restoration."* 


wuev/i. 1» • 1 1 

It was known that Nazi opinion was divided 
4. THE RIGHTS upon tiic desirability of going so far as to sup- 

OFTHE LANDER press tiic Lander, there being those (supported 

r pj-esident von Hindenburg) who were un- 
THE REICH wiling, after all, to see historical state frontiers 

and identities — particularly those of Prussia disappear entirely. 
Accordingly, when, on January 30, i934’ wel-mgt 

powerless Reichstag was convoked for a one-day session to p ace 
the stamp of approval upon a basic Law for the New Structure of 
the Reich, the measure as presented and promptly ratified stopped 
short of obliterating the Lander completely."' As elaborated, m a 

^ In most cases, individual Lander, although in three 
associated together for the purpose, resulting in 13 S ... rr „„„ ,^he 

-"Speech Lfore the Reichstag, March 23, «933. Neither Mem Kampf nor the 

Twenty-five Points had proposed terminating them. 

“ T K Pnllock and H I. Heneman, op. at. (2nd ed.), 70 oo- . 

^ Apropos of this angle of the situation, we hear Hitler early in 1934 
the stLsls having been created “almost exclusively in the interest of reckless fam 1> 

Sock and H. J. Heneman, op. c!t. (and ed.), 22-23; W. E. Rappard er al., 
Source Book, Pt. IV, 16. 
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supplementary decree of three days later, it, however, permanently 
abolished the Land diets or legislatures, transferred the “sovereign 
rights” of the Lander to the Reich, subordinated the Land cabinets 
to the Reich cabinet, placed the national governors under the super- 
vision of the Reich A'linister of the Interior, and authorized Land 
officials to go on exercising the transferred rights only “in the place 
of and in the name of the Reich,” and only in so far as the Reich 
should not choose itself to make “general or specific” use of them; 
and, the Land governments formerly represented in the Reichsrat 
having thus been reduced to hollow shells, that body was itself 
abolished two weeks laterd 


What, then, is left of the Lander today? Not 
PRESENT POSITION ^ great deal — but more than will remain when 
OF THE LANDER plans sliall have been fully consummated. 

First, the Lander, in general, retain their names, boundaries (in most 
cases), colors, and insignia — in short, their physical and ceremonial 
identities. However, these things are not secure, and certainly not 
guaranteed for long. Looming ahead in Nazi plans as now standing 
is a total reconstruction of the political geography of the Reich, on 
a basis of new regional areas laid out on economic or other “rational” 
lines, and with no regard for historic boundaries whatsoever. Thus 
far, tenacious federal traditions and other practical obstacles have 
prevented much progress being made in the direction contemplated. 
But a “little Reich reform” of 1937 which (i) wiped from the map 
the time-honored free city of Lubeck, consolidating it with Prussia, 
and (2) rearranged the boundaries of another former city-state, 
Hamburg, and divested it of statehood,- stands as a reminder of what 
may be expected if and when conditions come to be regarded as ripe. 


In the second place, the Lander still have “governments” — not 
diets, to be sure, but at least cabinets, or groups of ministers. In some 
cases, e.g., in Prussia, there is a minister-president as nominal head; 
in others, there is no such official. But in any event there is a recog- 
nizable mechanism of administration, potentially also of legislation, 
in each surviving Land. These governments, however, have abso- 
lutely no genuine independence. In the first place, all of their mem- 
bers are appointed, instructed, and dismissed by Hitler. In the second 
place, if they make laws, it is only as agents of the Reich acting by 
delegated authority, and because the Reich cabinet is willing that 
measures be decreed in this manner rather than by direct action from 


^ J. K. Pollock and H. J. Hencman, op. cit. (2nd ed.), 27. 

" G. Krebs, “A Step toward Retebsrefonn in Germany,” Ainer. Folk. Set. Rev., 
June, 1938. 



REGIONAL AND LOCAL AFFAIRS 779 


Berlin. In any event, laws so made are valid only if approved by 
the Reich minister to vdiose field of activities they relate. In the 
third place, for purposes of administration the Land governments 
are only, so to speak, bureaus of the Reich government. Finally, 
they are watched and controlled at every turn by that ubiquitous 
Reich official, the national governor, who, indeed, in a few of the 
states acts, in lieu of a minister-president, as formal government 
head.^ All told, if the desired Eivhehsstaat (unitary state) has not 
yet been realized to the Nazis’ full satisfaction, it is not because of 
any limitations that governments in the capitals of the Lander are 


PRUSSIA IN THE 
NEW REICH 


in a position to impose. 

Changes introduced by the Weimar constitu- 
tion rather accentuated than diminished the 
dualism existing between the Reich and its 
largest member state,- and, as has appeared, the resulting duplication 
of activities and costs became a main impetus to the program of 
consolidation partially carried out before the National Socialists 
came into power. Nowadays, Prussia is, of course, far more closely 
articulated v'ith the Reich than even in the period of the old Empire. 
Although delegating the accruing functions to the Prussian minister- 
president (the popular and influential Field Marshal Goring), 
Hitler is himself Prussian national governor. All Prussian ministries 
e.vcept that of finance — a total of seven — have been tied in, under 
“Reich and Prussian” ministers, with corresponding ministries of 
the Reich, and even the finance minister sits as minister without 
portfolio in the Reich cabinet. Officially, Prussian ministries (f.e., 
departments) still exist, and also a Prussian cabinet. Aside from the 
minister-president and finance minister, the latter, however, consists 
simply of the seven Reich ministers whose departments have in 
effect absorbed the corresponding Prussian departments, and nat- 
urally it does not meet often or have much to do. Finally, whereas 

> Appointed nowadays directly by Hitler usually from among party men of high 
standiA^^, and no longer necessarily from local personages, the 

able to all Reich ministries in their respective spheres of ^ I ’ 

one hardly need add, to the Fiihrer himself. Still charged with seeing that the gov 
ernment'sAvill is properly carried out in their l^^^/ictions, their fu™ 
point are, however, less important than formerly, for of fuH 

set-up of administration has come to be such as to 

compliance. On the other hand, most governors serve “oJ 

party leaders; and the office is now significant mam y or P P ^ ^ 

a Law Relating to National Governors, promulgated January 30, 1935- W. L. 

Rappard et al., Source Book, Ft. IV, 19-10. , , , 

= Chiefly by brineine to an end such articulation as forrnerly arose from the dual 
role of the emperl-king and the personal identity of imperial chancellor and 

Prussian prime minister. 
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the Prussian Oberprasidenten, or supervisors of administration in the 
provinces, formerly were responsible to the Land government for 
the proper execution of Prussian laws in the respective areas, since 
1934 all have been agents of the Reich government instead, subject 
to instruction by and answerable only to Reich ministers^ Prussia, 
like most of the other Lander, still exists as an administrative area, 
but its government is only an integral part of the government of the 
Reich — far more truly so, as has been indicated, than under the law 
and practice of the Bismarckian constitution.” 


LOCAL GOVERN- 
MENT: 


It was to be expected that, once the Lander had 
been stripped of their modest political preroga- 
tives and reduced to mere administrative areas 


serving the convenience of the Reich, local government would in its 
turn feel the withering touch of authoritarianism. Taking the long 
view of German political experience, it had indeed been in the realm 
of local, rather than national or state, government that liberal ideas 
had found fullest scope. And when the Nazis, reaching down past 
the Lander, suppressed the spontaneity and autonomy of govern- 
ment in towns and rural communities, they wiped out, for the time 
being at all events, the country’s most historic and fruitful contri- 
bution to the art of self-rule.® 


The first chapters in the modern development 
TO I of local government in Germany were written 

* ^ ^ in Prussia; and to a large extent the arrangements 

found in the past throughout other parts of the country were fash- 
ioned according to the Prussian model. High points in the growth 
of the Prussian system include ( i ) a comprehensive municipal ordi- 
nance of 1808 giving the towns greater freedom and installing in 
them a new plan of government embracing elective burgomasters, 
administrative boards, and councils; (2) development, after the final 
recession of Napoleonic rule, of a substantially uniform system of 
rural and urban communes, grouped in larger areas known as Kreise, 
or counties (literally “circles”); (3) division of the kingdom into 
ten provinces, each including two or three newly created Regier- 
ungsbezirke, or administrative districts; and (4) introduction — at 


^ See p. 784 below. 

“ On the general subject of the liquidation of the Lander, see A. Lepawsk)% “The 
Nazis Reform the Reich,” and R. H. Wells, “The Liquidation of the German 
Lmder,” both in Anier. Polk. Set. Rev., Apr., 1936. 

“ It may be noted at the outset that the best analysis of German local government 
available in English is F. M. Marx, “Germany,” in W. Anderson (ed.). Local Gov- 
ernments in Europe (New York, 1939), 225-303. A good briefer account is J. K. 
Pollock, op. cit.. Chap. vi. 
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first ( 1 853 ) in the six easternmost provinces, but later in the others— 
of the famous three-class electoral system.^ 

Shortly after the founding of the Empire, Bismarck turned his 
attention to a reorganization of local government; and while his 
measures were designed only for Prussia, they were copied to such 
an extent in other German states that the Empire was in time brought 
to substantially uniform arrangements in most larger respects. The 
chancellor was, of course, no believer in democracy. The objects 
which he sought V'ere rather economy and stability; and to this end 
he considered that local administration should be in the hands of 
not only a paid, expert bureaucracy, but also a considerable number 
of unpaid, lay officers drawn principally from among the large land- 
owners and taxpayers. The obstacles to be overcome in realizing 
the plan — public indifference, opposition of the existing bureau- 
cracy, sectional differences and antipathies — were enormous; but by 
proceeding slowly and in a conciliatory spirit, the chancellor finally 
succeeded in carrying out his ideas.- 

As it stood on the eve of the revolution of 1918, 
2. SITUATION ON government in Germany was simpler than 

in earlier days, yet complicated enough; less 
arbitrary than formerly, but still decidedly bu- 
reaucratic. In the main, the authorities of the Reich kept hands off. 
As in the United States, the federal system erected a substantial 
barrier between national government and government in the local- 
ities. The function of general control was, however, exercised very 
effectively by the state governments; and tvhile highways, poor 
relief, and some other matters were left mainly or entirely to the 
local areas, a far longer list — police, taxation, public domains, mili- 
tary matters, ecclesiastical affairs, and others were managed exc u- 
sively or primarily by the states. Precisely as the Empire made 
use of state functionaries in executing its laws, so the states re le 
heavily upon municipal and other local officials in administering 
their activities and interests. Thus in all except the largest o t e 
Prussian areas of local government, the executive agents of the 
locality, elected therein, were also representatives of t le centra 
government. But, even when entrusted to the same aut loriti^, state 
and local functions were kept strictly separate, and the former 
guarded jealously from the vantage-point of the capita . ur ^ 
more, the large independence of officialdom from contro y 

= reform - 

a leading German jurist, Rudolf Gneist, long a close f 

ment, and author of Geschichte des Self-Government m England (1863;. 
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elective assemblies so preeminently characteristic of the regimes in 
the states was reproduced all along the line in local government. 

The collapse of the Empire and the rise of the 
3. GREAT CHANGES Republic ushered in a number of significant 
AFTER 1918 changes. General structural arrangements, to 

be sure, remained much as before; the casual visitor to the country 
would have seen little to suggest that there had been any change at 
all. But, in the first place, democracy waved its wand over local no 
less than over state and national government, and for the first time 
the principle of true popular control was enthroned. The notori- 
ously undemocratic three-class electoral system, for example, totally 
disappeared. While, however, the people of provinces and towns 
were being admitted to self-government on democratic lines, the 
Weimar constitution and the laws enacted under it were withdraw- 
ing from them, actually or potentially, a large share of the more 
important matters over which they might have expected to wield 
control. The states, to be sure, were so greatly weakened that they 
were not likely thenceforth to interfere as much with local auton- 
omy, by virtue of their own authority, as before. But the national 
government was granted powers of legislation and administrative 
supervision which, even if not utilized to the full, were certain to 
cut deeply into local rights of self-government. Consider, for 
example, the lengthy list of matters — poor relief, public health, 
employment, insurance, trade, industry, dramatic entertainment, 
and what not — upon which the Reich might legislate as freely as it 
liked. Note, too, the sweeping provision for Reich legislation to 
promote “public welfare” and protect “public order and safety.” 
Observe the powers to lay down fundamental principles concerning 
education, real-estate laws, public corporations — even “matters 
relating to burial.” Recall the almost numberless provisions of that 
formidable portion of the constitution dealing with “fundamental 
rights and duties of Germans,” i,e., the bill of rights. And bear in 
mind that in the- execution of all national laws relating to these 
matters — a function left largely to the Lander, and by them passed 
on to the localities — the authorities at Berlin had broad powers of 
supervision and control. Not only, too, was the national government 
endowed with these powers; impelled in increasing degree by finan- 
cial difficulties of local authorities (aggravated by depression con- 
ditions) , it exercised them, or most of them, on lines which steadily 
reduced the actual competence of the Lander, and by the same token 
left provinces, circles, and municipalities with steadily diminishing 
discretion. Local government was in its structural arrangements 
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more democratic than formerly. It also had a wider range func- 
tionally. It Avas, however, so much less free and autonomous that 
in the average city or other jurisdiction far more expenditure was 
incurred every year for activities prescribed and regulated by na- 
tional or state authority than for purpo.ses within the decision and 
control of the inhabitants themselves. Weimar centralization pointed 
straight in the direction of later Nazi “coordination”; in particular, 
precarious local finances opened the way for totalitarianism.^ 

'\^'hcn, early in 1933, a coordination act pro- 
mulgated by the Nazi cabinet undertook to 
assure that locally elected councils should in 
every case, like the diets of the Lander and the 
Reichstag itself, contain majorities favorable to 
the new order, suspicion arose that all existing areas and agencies 
of local government would presently be extinguished. Not even an 
authoritarian government, however, can operate without the aid 
and support of local institutions; and later measures — notably the 
comprehensive Municipal Code of 1935 — made it clear that, while 
drastically reoriented politically in line with the general character 
of the regime, local government w'ould continue to be carried on in 
provinces, districts, counties, and communes substantially identical 
with those existing in the past. A review of local government as 
found today involves, therefore, taking notice (a) of the way in 
which areas on each main level were organized formerly, and ( ) 
of what has happened to them under Nazi reorganization. 

Allonnng for some divergence among the states, 
1. THE PROVINCE thinking primarily of Prussia (as being by 

far the most extensive), the largest local-government area has com- 
monly been the province; and in Prussia the number of provinces 
today is 10, Avith the metropolitan area of Berlin and the territory ot 
Hohenzollern in the south enjoying practically equivalent status.- 
Prior to 1933, each province had as its own locally controlled 
agencies of government ( i ) a Landtag, or assembly, c losen or six 
years by universal suffrage, with proportional representation, an 
endowed Avith poAvers to legislate AAOthin its field of authority, to vote 

■ On tl,= nclatiom of German nmnieWi.to to tho 
;«ll' of (Bair, more, .9=8), 

provineca are aa l.ree as ,n.ny of .he OWer, anrl considerably larger 

than the average Englisli countv all elections of govern- 

. ^ It will be Called that f in aecfrdance 

mg bodies, national, state, and local, n ere q 
with this principle. 
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the provincial budget, to levy taxes and borrow money, and to super- 
vise the management of provincial affairs; (2) a small Frovmzialaus- 
schiLSS, or executive committee, chosen by the assembly; and (3) a 
Lmdesdirektor or Lavdesbauptinami, also chosen by the assembly, 
and serving as chief executive, perhaps more properly as a sort of 
provincial business manager. Superimposed upon these agencies — 
all deriving their authority from the electorate — were, however, in 
each province other officials whose authority came directly and 
solely from the state government, chiefly ( i ) an Oberpreisident, or 
chief president, charged with supervising the administration of state 
business in the province; and (2) a Provhizinlrat, or council, which 
functioned as an administrative court and aided the chief president 
in reaching decisions on police ordinances and other matters within 
its competence. What has happened to this provincial set-up at the 
hands of the Nazis can readily be surmised. Not only the locally 
chosen, but also the state-appointed, authorities have disappeared 
completely, and in their places have been substituted (i) a chief 
authority, known still as Ober president (chief president), but ap- 
pointed by the Fiihrer on nomination of the minister-president of the 
Land, and, as chief administrative representative of the national gov- 
ernment in the province, charged with carrying out all orders re- 
ceived from Berlin and with supervising all local government in his 
area in the interest of both party and state; and (2) a new type of 
provincial council, partly ex offleio and partly appointed by the 
minister-president, presided over by the chief president, and en- 
dowed with only advisory functions, e.g., in connection with the 
budget.^ The chief president is himself a member of the national 
civil service, and provincial government has become merely a local- 
ized branch of national administration, with functions developed 
farthest in domains such as agriculture, public welfare, highways, 
and planning. 

In Prussia, and to a considerable extent else- 
2. INTERMEDIATE -where, have been, and still are, two “layers of 

government” between the province at the top 
and the Genieinde, or commune, at the bottom. The uppermost, or 
Regierimgsbezirk, has always been only, as its name suggests, an 
administrative district; and it was a comparatively simple matter for 
the Nazis to displace a state-appointed district president and an asso- 
ciated district committee with (i) a supervisory district president 

' For the law of July 17, 1933, on provincial councils, see J. K. Pollock and H. J. 
Hencman, op. cit, (2nd ed.), 12-15. 
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designated (in the case of Prussia) by the minister-president of the 
Land, under authority delegated by the Fiihrer, and (2) a new mixed 
type of committee, which, like the old one, adds to its other duties 
service as an administrative court. Before 1933, the second interme- 
diate area — the Kreis, or county, 361 in number in Prussia — was a 
true area of local self-government, iVIany were Landkreise, or rural 
counties; others ^'’erc Stadtkreise, or urban counties, which, as 
being cities or other thickly populated areas, had been set off from 
the rural counties in which they were situated and endowed with 
special powers putting them somewhat in the position of English 
county boroughs. In any event, the county had an elective assembly, 
an executive committee chosen by this assembly, and a Landrat, or 
county manager, designated by the state government, usually on 
nomination by the assembly. Here, too, the elective principle has 
now been discarded completely, with the county manager emerging 
as an appointee of the provincial chief president, assuring that he 
will be no less diligent in “interceding for the National Socialist 
state” than are other “career men” in the hierarchy. A com- 
prehensive county code which will do for rural government what 
the municipal code of 1935 has done for the government of cities 
has long been in preparation, but held back by the exceeding com- 
plexity of a problem of city-county relations which has baffled local- 
government reformers in the United States, although solved wit 1 
some genuine approach to success by Englishmen who in 1888 hit 

upon the device of the county borough. 

From far back, the smallest, and therefore basic, 
3. THE COMMUNE local government in Germany has been 

the Gevie'mde, or commune, resembling the French conimune not 
only in being, as a rule, an area firmly rooted in history, ut a so in 
that, with scant exceptions, every square foot of soil in the country 
has been included in one such area or another. Short y e ore tie 
Nazi era, the number of Gemeiiiden in the principal Land, t.e 
Prussia, was in the neighborhood of 51,700. y reason o conso 1 
dations (arising often from population shifts), it, ^37 

was 50, 1 63-46,57 3 Landgemeinden, or rural communes, with popu- 
lations of under 2,000, and the rest Stadtge7nemde7i, or 
munes, with populations above that figure, an a wit 1 § 

of from two to^hree square miles. Since 1935, 

extinguished, divided, or created by bv 

in 1937 when three near-by Prussian municipalities were merged by 

cabinet action with the old free city of Hamburg. 
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Formerly, rural and urban communes were dif- 
4. FORMER vARi- fercntlated legally, as well as by physical and 
ETiEs OF COMMUNAL populationai characteristics. Petty rural areas, 
GOVERNMENT consisting usually of a village surrounded by 

farm or forest land, resembled certain Swiss cantons in having no 
representative bodies and conducting their affairs directly through 
the medium of a primary assembly of electors. Larger ones had an 
elective council and, for administrative purposes, a Vorsteher, or 
director. Urban communes differed in governmental organization 
to an even greater extent; a competent German authority counted 
up no fewer than 1 2 different forms prevailing somewhere or other 
in the Empire ^ — forms which an American writer, however, has 
been able to reduce to three main types — the magisterial type, the 
mayor type, and the council type.- Very briefly indicated, the 
salient features of the magisterial type were (a) a popularly elected 
council, (b) a collegial magistracy composed of Stfidtrnte, or magis- 
trates, chosen by the council, some for their technical qualifications, 
others on more general grounds, and wielding large powers, both 
singly and collectively, and (c) a burgomaster, or mayor, chosen 
also by the council and enjoying prestige as nominal head of the 
government, although ranking only as privnts mter pares among the 
magistrates. In the second, or mayor, type, the burgomaster was a 
genuine authority, like the mayor in the familiar American mayor- 
council set-up, with a strong admixture of the functions of a city 
manager. In the third, or council, type, on the other hand, the 
council, carrying on the government of the municipality througli 
its committees and through permanent administrative officials whom 
it chose and directed, was the important authority. The first two 
types were commonest in Prussia, the third in Bavaria and Wiirt- 


temberg. 


Each of the three general plans of municipal 
THE NAZIS INTRO- government had its partisans and its critics, but 

THP MTTNirTPAT observcTS commonly agreed that the general 
CODE OF 1935 tendency was in the direction of the strong 

mayor type; and when, encouraged by the 
broad trend toward unification under the Weimar regime, people 
who favored uniform nation-wide regulation of municipal organi- 


^ O. Benecke, “Reform der Stadteverfassung,” Berlin Vosshche Zeimng, Mar. 


21,^930- _ ... 

“ R. H. Wells, German Cities (Princeton, 1933), 181. This book is a splendid 
treatise on German municipal government in all of its aspects as existing before the 
NTazi period. Excellent also is B. W. Maxwell, Contemporary Municipal Govern- 
ment of Germany (Baltimore, 1928). 



REGIONAL AND LOCAL AFFAIRS 787 

zadon began agitating for the adoption of a single municipal code 
for the Reich, the system most often proposed for imposition npon 
the municipalities everywhere was that particular one. Prior to 
1933, there did not seem to be much of a chance for such a code, 
because opinion M’as too diverse and the notion too prevalent that, 
after all, municipalities should be left free to select their style of 
government in accordance tvith what they conceived to be their 
individual needs. The Nazis, of course, took a different view. For 
them, communal government, like all other government, must be 
overhauled and brought into line with totalitarian concepts; and, 
starting with displacement of chief officials in nearly all communes 
with men devoted to the new^ regime, the Berlin authorities advanced 
to a new general municipal law for Prussia in December, 1933, and 
eventually to the promulgation, on January 30, 1935, of a Deutsche 
Geuieiiideordinnig (German Municipal Code), which for thor- 
oughness of unification certainly left nothing to be desired by 
people M'ho in earlier days had favored municipal uniformity.^ 
Arranged in 1 2 1 articles filling 30 pages or more of print, and apply- 
ing to all Geiuehideu alike (c.xcept only that Berlin was exempted),* 
the code deservedly ranks with great municipal statutes in other 
countries, such as the English Municipal Corporations Consolidation 
Act of 1882 and the French Municipal Code of 1 884. Declaring itself 
a “basic law of the National Socialist state,” the measure proclaims in 
its preamble that “the reconstruction of the Reich tyill be completed 
on its foundations”; and, as pointed out above, a similar great co e 
for local government on higher levels speaking broadly, rura 
local government — is in the offing. iMeanwhile, the Gemein en 
have entirely lost the somenffiat independent and autonomous status 
formerly enjoyed under the Under and have passed under direct 
and all-inclusive control of the Reich, which means, concrete y, 
of the Ministry of the Interior at Berlin and its great hierarchy of 
agents in provinces, counties, and other arps, who, lowever (so 
says the law), are to exercise their supervision in such a way that 
“the joy of responsibility of ffie municipal administration shall be 

promoted and not diminished. 

■ The of .his 

For an Lnclish translation, see \\ . C- Kappar , Much assistance in 

else W. An®de,so„ (ed.), L.»l 

the preparation of the code was 8''’™ j corporadon'of public lasv, with 

^ 

‘’"¥”e ordtgdTsdSn b»™» Gmeinde, now disappeared. 
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THE SYSTEM TODAY 


On the basis of regulations so elaborate as those 
of the law of 1935, a great deal could be said 


about contemporary German municipal government. ' A few salient 
features only, however, can be pointed out here. To begin with, as 
in counties and provinces, all organs of popular representation have 
been abolished and the “leadership” principle completely installed. 
People who used to argue for a strong mayor type of government 
ought to be satisfied now; for practically all formal governmental 
authority within the commune is at present concentrated in the 
hands of a mayor, appointed, on recommendation of the party agent 
(to be spoken of below), by the jMinister of the Interior at Berlin 
in the case of places of over 100,000, in other cases by a national 
governor, district president, or other designated authority. Serving 
terms of 12 years, and expected normally to be reappointed, mayors 
in all places of 1 0,000 or more are national civil servants; and in any 


event, as “leaders,” they “form, declare, and carry into effect the 
municipal will” — an arrangement which, in the Nazi view, consti- 


tutes “no denial of municipal autonomy, but its noblest form of 


realization.” Associated with the mayor is a body of from 12 to 36 
unpaid councillors designated by the party agent with regard for 
qualifications and reputation, serving for six years, and designed “to 
keep the administration in close touch with all the citizenry,” yet, 
like the corresponding bodies in other local-government areas, en- 
dowed with advisory functions only. And, of course, in varying 
proportions according to the municipality’s size and needs, there are 
administrative departments, not greatly changed, in point of fact, 
from what they previously were, except that they now are in charge 
of the mayor’s appointed Beigeordnete, or deputies. Mention has 
been made of the party agent; and this new figure on the municipal 
stage, although holding no municipal office, is in some respects the 
most important performer. Appointed by the Deputy-Fiihrer from 
among local Nazi leaders and serving without pay, the agent ap- 
proves the municipal charter, nominates to the appointing authority 
candidates for mayor and for department headships, appoints the 
municipal councillors “in agreement with the mayor,” watches here, 
admonishes there, and in general keeps the government reminded of 
its duty, in common with all representatives of the regime, to “inter- 
cede for the National Socialist state.” It is only fair to recognize that 
the Municipal Code undertakes to carry over much of what was 
best in German local government in the .past, and that at points it 
almost leans over backwards in its insistence upon good administra- 
tive principles. It nevertheless is the handiwork of a regime grounded 
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upon one-party control; and in introducing the party agent, it at- 
tempts a seemingly impossible compromise between administrative 
impartiality and political motivation. 

National capitals commonly have arrangements 
THE GOVERNMENT government prescribed in legislation enacted 

01** RERLII^ ^ ^ • 

especially for them and dilfering considerably 
from those prevailing in other municipalities of the country.^ The 
case of the German capital has been particularly interesting. One 
of the fastest-growing cities in the world, with satellite suburban 
communities steadily being brought within its bounds, the primary 
problem relating to it came years ago to be that of whether its organ- 
ization should be on federal lines, as in the case of metropolitan 
London, or more centralized, as in Paris. After considerable experi- 
mentation, a charter of 1920 achieved some consolidation, introduc- 
ing for the city as a whole a system (with a large elective council, 
a magistracy of 24 members, and two burgomasters) conforming 
in general to the magistrate type found in other Prussian municipal- 
ities, yet also fundamentally federal, in that 20 “administrative dis- 
tricts” were endowed with extensive powers and with the full 
governmental apparatus of a separate city." Although hailed as an 
epoch-marking advance, the scheme in practice showed plenty of 
faults, most of them connected in one way or another with the lack 
of centralized responsibility; and in response to widespread demand, 
an amending laM'^ of 1931 undertook to tone it up, chiefly by abolish- 
ing twilight zones that had opened the way for scandals rare in 
German municipal history, and by strengthening the authorities at 
the center. How effective the changes would have proved ^ylll 
never be known, for in 1933 the Nazis, long demanding a clearing 
up of the “Berlin mess,” descended upon the scene, placed above the 
local government a Reich commissioner endo^yed with sweeping 
authority, and in effect took full control of affairs. The Municipal 
Code of 1935 left the metropolis out of its provisions. But a sup- 
plementary measure of the following year, in the form of a new 
charter, applied them to the capital in practically of their features, 
so that nowadays its government is not notably different from that 
of other larger Gemeinden. A powerful mayor heads up the system; 
an appointive council of 45 members renders a J^isory services; a 
party agent — none other than the redoubtable Reich Minister of 


^ On London, see pp. 362-363 above; on Pans, pp. ^5:^9^ 

= For the more important parts of this charter, see T. H. Reed and P. Webbink, 
Documents Illustrative of American Municipal Government (New York, 1926), 


S03-512. 
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Propaganda, Dr. Goebbels — plays, on an enlarged stage, the role 
assigned that busy political coordinator elsewhere. There are, how- 
ever, subordinate mayors in the surviving districts.^ 


MUNICIPAL ACTIV- 
ITIES— FINANCE 


German municipalities have characteristically 
taken a broad view of the functions of govern- 
ment, and hence have gone far in developing 


social services and in owning and operating their public utilities. 
The code of 1935 contemplates no curtailment of collective enter- 
prise in principle; the lengthiest of its sections (Part vi) is indeed 
devoted to the subject. Taking the view, however, that a good deal 


of ill-advised activity has been engaged in in the past, and guided 
by the general Nazi objective of thoroughgoing centralized control, 
the framers of the measure wrote into it many specific, and even 
rigid, limitations upon municipal undertakings, especially in the 
domains of economic enterprise and of finance — limitations which 


in many cases are entirely sensible and sound. Unless in case of 
extraordinary need that could not be foreseen, a municipality must 
acquire property only as it can pay for it; proceeds from sales of 


municipal property must be added to reserves or applied to debts; 
economic enterprises may be undertaken or enlarged only if justified 
by a public purpose, and only if the purpose cannot be better served 
in some other way; banking enterprises may not be undertaken; 
and in all cases of new or altered enterprises, the consent of desig- 


nated higher authorities must be secured. The effect of such tight- 
ened regulations will probably be to impede the further growth of 
public ownership and control; and this muII not be wholly displeas- 
ing to capitalist elements supporting the regime. More frugal man- 
agement of municipal affairs may likewise, however, be expected. 
Portions of the law having to do with debts, budgets, and other 
aspects of finance are particularly ample. As in the eimar period, 
local governments must subsist very largely on the proceeds of real 
property and business taxes, supplemented by allotments from the 
treasury of the Reich — allotments increased substantially when, in 
1937, the enormous burden of expenditures for elementary and sec- 
ondary schools and for highways was transferred from the Lander 
to the Gemeinden. Entering the Third Reich with “a mountain of 
debt,” municipalities have since contrived to reduce the load appre- 
ciably, but in many instances would still stand in danger of bank- 


^ On Berlin government before the Nazi period, see R. H. W ells, German Cities, 
Chap, viii; W. Norden, “Berlin’s New Government,” Nat. Mtmic. Rev., Dec., 1931; 
and S. Greer, Outline of Governmental Organization within the Cities of London, 
Paris, and Berlin, with Explanatory Charts (New York, 1936). 
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ruptcy save that the national government can be ^depended on to 
underwrite their obligations when they find themselves pressed to 
the wall. Moreover, the law of 1935 places strict limitations upon 
incurring new indebtedness. Firmly regulated, too, are all aspects 
of budgetary procedure, not only by the law mentioned, but by a 
special budget act (for places of over 3,000 population) of two years 
later. Full publicity for fiscal management is provided for, with 
the mayor definitely responsible for seeing that requirements of 
law, supplemented by instructions from the ministers of interior 
and finance, are carried out to- the letter. Allowing always for the 
party slant to which all government in the country is subject, the 
arrangements for municipal administration, and especially for mu- 
nicipal finance, present much to be commended.^ 


As is evident from many things that have been said in preceding 
pages, German totalitarianism aims not merely at welding all gov- 
ernment, from Reich to rural commune, into a monolith, but at 
regimenting social, economic, and cultural life under all-embracing 
state control, and indeed at maintaining the nation permanently on 
a basis of discipline and efficiency which in freer lands would be asso- 
ciated only with a v^ar economy. In closing the present chapter, a 
glance may be taken at a few of the things that have been attempted 
or achieved in the single, though basic, domain of economic ac- 


tivity. 

NATIONAL-SOCIALIST 
ECONOMIC VIEW- 
POINTS AND AIMS 


When the Nazis came to power, they had some- 
thing of an economic program, even though not 
very coherent. Trusts and department stores 
were to be nationalized; profit-sharing was to 


be introduced in large concerns; “land interest” and speculation in 
land were to be suppressed; “professional and trade chambers” were 
to be given encouragement." Not all of what was originally en- 
visaged has been brought to pass; quite a good deal seems, indeed, to 
have been conveniently forgotten. But other ambitious undertak- 
ings have been embarked upon, leaving their impress upon industry, 


^ German municipal activities arc discussed at some length by F. M. Marx in W. 
Anderson (ed.), op. cit., 253-272. On finance, sec M. L. Newcomer, “Fiscal Rela- 
tions of Central and Local Governments in Germany under the Weimar Constitu- 
tion,” Polit. Sci. Qiiar., June, 1936, and Central and Local Finance in Germany and 
iSj/g/OTti (New York, 1937). 

= Numbers 13-17 and 25 in the Twenty-five Points. Not baldly announced, but 
certainly intended, was also the expropriation of the Jew's. On the carrying out of 
this tacit portion of the program, sec M. Ascoli and A, Feiler, Fascism for Whom?, 
246-253, 
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trade, agriculturg, transport, and labor at almost every turn. To be 
sure, there has been no effort or purpose to turn the econornic world 
upside down in the fashion undertaken by the Communists in Russia. 
As matters of broad principle, private property and private initiative 
are fully upheld. With a view to stepping up armament production, 
the government established one extensive plant the Goring iron 
and steel works — planned to exploit poorer and hitherto unused ore 
resources. Yet some of the stock in this enterprise was pressed upon 
private investors; various industrial stocks and bank-shares acquired 
under the Weimar regime have been disposed of; and the authorities 
disclaim having in mind any collectivization of industry or other 
economic enterprise. As pointed out elsewhere, “socialism” in Nazi 
parlance in no wise denotes what is ordinarily understood by it else- 
where. If it has any definite meaning at all, it is only what is con- 
ceived of as a return to the traditional Prussian principle of priority 
of the general welfare over the \velfare of the individual (Gemein- 
mitz geht vor Eigennutz) } 

Under Nazi theory, however, what is for the public, Le., the na- 
tional, welfare is for the Fiihrer and his subordinates to determine. 
And as they have determined it up to now, it involves penetrating 
and permanent state control over all economic organization and 
processes, a control made tangible and emphatic by a steady stream 
of regulations, commands, restrictions, and requisitions. Private 
property survives — but people must expect to be told how they 
may and may not use their property, including liquid capital; “ 
private initiative is lauded — but initiative regulated, restricted, and 
commandeered by the government. Free competition is paid lip 
service — although simultaneously throttled, as in foreign trade, by 
government-created monopolies. Those who, in agriculture and 
industry have reached a certain status are protected there — but also 
tied there. Not only so, but the government has gone in extensively 
for economic planning; and to facilitate such planning and the strin- 
gent controls entailed, it has organized virtually the entire German 
people into a series of huge occupational corporations, or “estates” 
(Stmde ) , through which the groups concerned may most effectively 
carry out the Fuhrer’s will in the service of the Reich. Among these 
estates, the most important are those of Agriculture, Trade and 
Industry, Transport, the Chamber of Culture, “ and the Labor Front; 

^ As a matter of fact, the ^Ve^ma^ constitution itself proclaimed a principle not 
very different. See Art. 153. 

' “V.”, “The Destruction of Capitalism in Germany,” Foreign Ajfairs, July, 1937. 

® See p, 742 above. 
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and it will facilitate our understanding of Nazi rule in the eco- 
nomic realm if we single out two or three of these for a word of 
comment. 

First of the number to be established, the Estate 
of Agriculture is grounded upon the considera- 
tion that the production and distribution of 
food and other farm products is the most basic national concern. Of 
weight with the Nazis, too, is the notion that the peasantry is the 
most purely German segment of the nation, and one which must 
at ail odds be held in firm allegiance to the regime. Included com- 
pulsorily in the Estate arc all people engaged in producing, process- 
ing, and distributing farm commodities; ^ and 20 regional associa- 
tions comprised in it arc linked up under a National Peasant Leader, 
who also is Reich Minister of Agriculture, and who, although advised 
by a numerous council, is a well-nigh autocratic administrator of 
the Estate’s affairs. The purpose of the organization, indeed, is not 
so much to launch policies or to carry on business of its own (except 
only in the domain of marketing) as rather to coordinate agricultural 
interests in aiding the government to win the “battle of production 
by Avhich the country is to be made agriculturally self-sufficient. 
Assisted from this source, the government regulates agricultural 
production, controls prices, and plans and carries out legislation in 
behalf of the peasantry. Some of the objectives envisaged in the 
Nazi program have as yet, to be sure, been only partially attained. 
For example, the Twenty-five Points called for the elimination of 
land interest and of speculation' in land, uncompensated expropria- 
tion of land for public purposes, and land reform “adapted to national 
needs.” The problem of interest on farm mortgages has been at- 
tacked and rates reduced somewhat, Avithout, however, easing tie 
burden more than in part. Nevertheless, artificial bolstering of 
shifting of a greater share of the tax burden to industry, and subsi 
izing agricultural labor under a national labor conscription plan ave 
helped considerably, and altogether the farmer has fared well under 
the regime. With a view, too, to preventing moderate-sized land 
holdings from being involuntarily alienated or split up among heirs, 
a Reich Property Inheritance Law of Septeinber 29, 1933, 
an owner of less than 309 acres from having his farm attached or sol ^ 
for debt, and requires also that it pass undivided to a sing e leir. 
Thus, it is hoped, stability will be lent the agricultural class, and the 
“free peasantry,” as the “blood source of the German people, will 

’ Also, in point of fact, those engaged in fishing, viticulture, and fpresurjL 

= For portLs of the text, see wTE. Rappard et aL, Source Book, Pt. IV, 94-96. 
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be safeguarded.^ One huge task which the Nazis set for themselves 
has not as yet been entered upon systematically, namely, the break- 
ing up of great estates, particularly in eastern Prussia, with redistri- 
bution of the land among small holders. As Briining and other states- 
men discovered years ago, this is a matter filled with political dyna- 
mite. In a number of instances, however, individual large proprietors 
— often pressed by bankruptcy — have voluntarily sold their lands 
to the government, which thereupon saw to a suitable distribution 
of them in connection with resettlement enterprises such as Briining 
himself projected. 

Into the broad domain of industry and trade, 
government regulation has penetrated even 
more deeply than into that of agriculture, but 
with results considerably less beneficial to most 
of the interests affected. Here, too, we find an “estate,” mobilizing 
compulsorily all former chambers of commerce, trade associations, 
and other organizations having to do with industry, broadly defined 
(and also commerce), and federated under a “roof organization” 
known as the National Economic Chamber. The Minister of Eco- 


THE ESTATE OF 
TRADE AND 
INDUSTRY 


nomics is not the official head, but he appoints the person who serves 
in that capacity in lieu of him; and an advisory council consists of 
representatives of the numerous component bodies." Since 1936, 
this machinery, and indeed all economic organization in the country, 
has been subordinated to the Second Four-Year Plan under General 
Goring — an ambitious program for coordinating and developing 
economic resources and activities to the end of making the nation, 
within the period indicated, as nearly self-sufficing as is humanly 
possible, alike in peace and war.® Especially, of course, has there 
been emphasis upon the production of armament and upon the in- 
vention and manufacture of synthetic materials and commodities, 
in lieu of articles such as rubber, cotton, and petroleum derivatives 
which normally would have to be imported in their natural state 

^ In 1938, the number of such “hereditary farms” was not far from 700,000. Under 
this arrangement, speculation in land has been curtailed somewhat, in line with 
Nazi promises. 

“ Together with a National Labor Chamber appointed by the head of the Labor 
Front, the National Economic Chamber forms an advisory National Council of 
Labor and Industry, 

® A First Four-Year Plan operated in the period 1932-36; the second plan, in 
continuation of it, was announced in September, 1936, for the period to 1940. For a 
full account of these plans, see C. W. Guillebaud, The Economic Recovery of Ger- 
many from to March, ip^S (London, 1939), Chaps, ii-iii. In 1937, Hitler an- 
nounced, in addition, a “Twenty-Year Plan” for rebuilding the country’s major 
cities, and indeed rebuilding Germany as a whole “in pride and dignity, beauty and 
utility.” 
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from abroad. And so feverish has been the government’s activity in 
these directions that unemployment has almost disappeared (in some 
fields, indeed, there is an actual scarcity of labor), and a show of high 
national prosperity has been created. For industry, however, serious 
penalties have been entailed. Plants are ordered arbitrarily to change 
their line of products, to step up their output to prescribed amounts, 
even to move from one location to another. Manufacturers are told 
what raw materials they may use and at what prices they may buy 
and sell. Private initiative may be, as the Nazis used to say, the life- 
blood of national prosperity, but in these later years it has been almost 
extinguished under the wet blanket of a planned and commandeered 
economy. Consumers suffer, too, from scarcity of commodities the 
production of which does not fit into the prevailing program, from 
the inferior quality of some of the synthetic and other substitute 
products, and from soaring prices. Altogether, “autarchy,” even if 
capable of realization, comes at great cost, and can be justified to 
industrialist, worker, and consumer aUke only on the ground of 
supreme necessity for assuring victory in war. 

The most impressive organization in the country 
THE LABOR FRONT: jn point of numbers, and also one of the most 
1 . ORGANIZATION powerful, is another of the estates, known as the 

Arbeitsfront, or Labor Front. The Nazis had 
not long been in power in 1933 before they decreed the dissolution 
of all trade unions, and likewise of employers’ associations in so far 
as constituting instrumentalities for bargaining with labor; and in 
pkce of them was set up the Labor Front, which promptly took 
over all trade-union property and funds.^ On the theory that all 
persons engaged in economic activities, whether by hand or by 
brain (except in the separately organized domains of agriculture and 
the civil service), should be linked up in one grand organization, 
both workers and employers are included in the membership; 
and although membership is in principle voluntary, practically all 
workers (except farm laborers and civil servants) and a substantial 
majority of employers, as well as of professional people, find it to 
their interest to belong — a total in 1939 of not far from 30 million 
persons. Like the other estates, the organization is not an organ of 
the state; and it in no way is subject to the Ministry of Labor. 
Unlike the others, however, it is one of the eight organizations 

Trade unions at the time numbered 169 and had a membership of some five 
millions out of about 15 million wage-earners in the country. The bulk of the mem- 
bers were socialists, and the unions themselves formed the backbone of the Social 
Democratic party. 
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affiliated with the National Socialist party ^ — not a member organi- 
zation like the Storm Troops or Hitler Youth, but an auxiliary, with 
in fact the National Organizer of the party, Dr. Robert Ley, as its 
official head and, in one of its aspects, constituting a propagandist 
organ rivalled only by the Ministry of Propaganda. Organization 
within the huge structure is both horizontal and vertical. Terri- 
torially, it follows the pattern of the party, with a total of 3 3 district 
branches. But people engaged in economic enterprises of the same 
type, e.g., textiles or iron and steel, are grouped also in national 
associations, of which there are now 19; and the primary unit of the 
Front as a whole is the individual plant or establishment, including 
both the employer and employee sides, with the former (under the 
characteristic Nazi formula) in the role of “leader” and the latter in 
that of “followers.” - 


2. PURPOSES AND 
ACTIVITIES 


As stated in a decree of 1934, the purpose of the 
Labor Front is “the formation of a real com- 
munity of achievement amongst the whole Ger- 
man people. It must seek to ensure that every individual can take 
his place in the economic life of the nation in that mental and physical 
condition that will make for his greatest achievement, and thereby 
secure the greatest gain to the community as a whole.” It is not the 
business of the Labor Front to deal directly with wages and con- 
ditions of work, or to settle disputes between employers and work- 
ers; for these tasks, other machinery exists. The function of the 
Front in respect to labor relations is rather to cultivate bonds be- 
tween employers and employees which, resting upon a lively sense 
of community of enterprise and of interest, will tend to prevent 
disputes from arising. “In the acceptance of this principle of soli- 
darity,” says the Minister of Labor, “and in the mutual confidence, 
loyalty, and comradeship resulting from it, lies the essence of the 
new outlook demanded by the act.” The Front is therefore pri- 
marily an agency for building and maintaining morale, in the interest 
of industrial peace and of maximum productive efficiency. In pur- 
suit of this objective, and with the aid of an annual budget of between 
300 and 400 million marks, it engages in activities of widely varied 
kinds. It runs building societies and insurance companies for the 
benefit of its members, and provides them with free legal assistance. 
Through a section designated Schoiiheit der Arbeit (“Beauty of 

^ See p. 738 above. 

The party members in a plant are commonly organized in party “cells,” which, 
within their limited spheres, look out for party interests and keep up propaganda. 
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Work”), it inspects factories and workshops and makes suggestions 
for improvements— as to ventilation, lighting, sanitation, etc. — 
aimed at promoting the pleasure, convenience, and safety of workers. 
It conducts an annual competition for the honor of being designated 
a “model business.” It holds yearly examinations (based to quite 
an extent on training which it itself provides in its vocational schools) 
designed to give capacity a chance to show itself and to enable the 
winners more rapidly to rise to the top in their fields of employment. 
Through a branch termed Kraft dtirch Freude (“Strength through 
Joy”), it mobilizes the recreational (including athletic) organiza- 
tions of the country, promotes vacations with pay, provides concerts 
and other entertainments at modest prices, outings, games, and in- 
expensive holiday excursions by water to the North Sea and the 
Mediterranean and by land to the Bavarian Alps and other beauty 
spots of Germany — all with a view to giving the worker a new 
outlook on life, helping him to make use of leisure for physical, 
mental, and aesthetic betterment, and (one may be sure) promoting 
his contentment with the regime. Not to be overlooked, apropos 
of this last consideration, is also the Front’s supremely important 
function of cultivating National Socialist loyalties among the mem- 
bers. 


L.‘\BOR RELATIONS 


The legal position of labor — too vast a subject 
to be taken up here, and a bit aside from our 
main line of inquiry — rests upon provisions of a voluminous Law for 
the Regulation of Labor dating from January 20, 1934. Suffice it to 
say (i) that independent organization of labor is forbidden; (2) that 
strikes and lockouts are prohibited; (3) that “labor trustees,” ap- 
pointed as government officials by the Alinister of Labor in each of 
14 labor districts laid out in 1933, fix minimum wages and maximum 
hours (up to 10), and adjudicate disputes between employees and 
employers; ^ (4) that every business employing more than 20 persons 
must have a “confidential council” of from two to 10 representatives 
of employer and employees, charged with advising on matters in- 
volving intra-establishment relations; “ (5) that there are labor courts 
for deciding appeals against dismissals; and, finally, (6) that a new 
set of 15 tribunals, known as “courts of social honor,”® has been 


^ Collective bargaining is, of course, one of the many former rights which labor 
has lost. 

' These councils bear some resemblance to the “works councils” e.\isting under 
the \Veimar regime, although their powers are smaller. 

“ There is also a Supreme Court of Social Honor, to which appeals from judg- 
ments of the 1 5 regional courts may be carried. 
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brought into existence for the trial of cases in which, in the opinion 
of the trustee of the district, the “honor” of employers or employees 
(usually the latter) is alleged to have been “insulted” in a fashion 
such as to make the matter one of public interest rather than of 
concern only to the parties involved. Such courts consist of an 
employer and a representative of employees sitting with a profes- 
sional judge appointed by the Minister of Justice, and their powers 
extend to admonition, fine, and even removal of an employer from 


the headship of his firmd 

The degree of success achieved by the new 
SOME RESULTS OF regime, and in particular the degree of 

LABOR POLICY Satisfaction of working people with the regime, 

must, of course be as yet largely a matter of opinion, just as must the 
actual attitude of the nation as a whole toward Nazi totalitarianism 


in its entirety. No doubt can be entertained that Nazi policy has 
been aimed consistently at raising the status of the wage-earner in 
both the economic and the social scale, thereby compensating him 
for trade-union and political rights, and for personal liberties, which 
he clearly has lost. Nor can there be any doubt that the new set-up 
— both in its legal aspects and through the less formal medium of the 
Labor Front — has worked more largely to the advantage of the 
employee than of the employer class; even employers who are 
enthusiastic Nazis lodge complaint on this score. Clear it is also that 
in Germany today talent and capacity among workmen are better 
assured of recognition and reward than in earlier times, or probably 
in any other country. On the other hand, labor has been subjected 
to a wide variety of harsh devices — conscription, service camps, 
restrictions upon freedom of movement, and other forms of regi- 
mentation — which have placed it under a discipline of almost mili- 
tary rigor. Wages and standards of living are not notably higher 
than a decade ago. And the tremendous drive for achievement of 
the objectives of the Four-Year Plan on schedule time has borne fruit 
in at least a temporary let-down in labor standards. As indicated 
above, unemployment has been reduced almost to the vanishing 
point, so that the country presents, in a most unusual degree for these 
times, the spectacle of a nation at 'work. Some of the methods, how- 
ever, by which this end has been attained are, to say the least, dubious; 
and the one which probably has proved the most effective, i.e., the 

^ For full discussions of the courts of social honor, see N. A. Pelcovits, “The 
Social Honor Courts of Nazi Germany,” Folk. Sci. Qziar., Sept., 1938, and H. J. 
Hencman, “German Social Honor Courts,” Mich. Law Rev., i\lar., 1939. More 
than 200 cases a year are handled by these tribunals, nine-tenths of them involving 
charges against employers. 
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piling up of titanic armaments, has contributed powerfully to bring- 
ing on another European war.^ 

' Fuller accounts of Nazi economic policies and devices will be found in J. K, 
Pollock, op. cit., Chap, vii; R. L. Buell (ed.). New Governments in Europe (rev. 
ed.). Chap, viii; M. Ascoli and A. Feiler, Fascist)! for Who)))?, Chap, vii; F. Ermarth, 
The New Germany, Chap, iv; J. C. De Wilde, “Germany’s Controlled Economy,” 
Foreign Policy Reports, XIV, No. 24 (Mar. i, 1939); G. D. H. Cole, “Nazi Eco- 
nomics: How Do They Manage It?”, Polit. Quar., Jan.-Mar., 1939; and Anon., “The 
Economic Regime of the Third Reich,” Round Table, Dec., 1938. Aiore extended 
treatises include C. W. Guillebaud, The Economic Recovery of Germany from 
>933 March, ig^S (London, 1939); E. C. D. Rawlins, Economic Conditions in 
Germany (London, 1936); and R. A. Brady, The Spirit and Stmeture of Gemian 
Fascist!) (New York, 1937). For special discussions of the Labor Front, see W. N. 
Loucks and J. W. Root, Comparative Economic Systems (New York, 1938), 619- 
652; T. Cole, “The Evolution of the German Labor Front,” Polit. Sci. Quar., Dec., 
1937; H. J. Heneman, “Labor Relations in Nazi Germany,” Mich. Alumnus Quar. 
Rev., Dec., 1938; and B. Ranecker, Social Policy in the New Germany (Berlin, no 
date). 





CHAPTER XL 

The Pre-Fascist Framework of Parliamentary 
Government 

U NTIL a quarter of a century ago, modern Italy received no 
great amount of attention from students of comparative gov- 
ernment. Although ranked as one of the principal European states, 
and heir to a history of rare richness and significance, the recently 
created kingdom had borrowed most of its political institutions from 
England and France, and such interest as its political life attracted 
hardly extended beyond casual and usually rather superficial in- 
quiries into the extent to which the importations from abroad had 
taken root and the ^\'ays in which they were functioning in their 
new environment. The general impression was 
A DKAB POLITICAL — j ^Qj^quest of the country by 

NE Fascism confirmed it— that a people ill-prepared 

by experience, education, and temperament had 
taken upon itself the responsibilities of popular government some- 
what prematurely, and that parliamentary democracy as it existed 
in the peninsula was, at best, a tender plant which only the most 
patient effort over a long period of time could bring to sturdiness 
and fruition. King, ministers, Senate, Chamber of Deputies, suffrage, 
electoral procedures, parties, courts, local councils and adminis- 
trators — all presented some features worthy of notice. Yet outside 
of a few matters such as the relations between Quirinal ^ and Vatican, 
little was unique or especially instructive, except perhaps in a nega- 
tive sort of way. 

Nowadays, ail is different. To be sure, not a 
DICTATORSHIP ARISES gyPable has been added to or stricken from a 

OF PARLiA^^'^'^^^^ written constitution which, even though of late 
far more honored in the breach than otherwise, 
has served the united kingdom m a fashion since 

' The palace occupied by the royal family; figuratively, the civil or secular, as 
distinguished from the papal, power. 


DICTATORSHIP ARISES 
ON THE tVRECKAGE 
OF PARLIA- 
MENTARISM 
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it first took its place in the family of nations. The structure of gov- 
ernment looks quite a bit as it did when Victor Emmanuel III 
mounted the throne at the turn of the century. The monarch is 
still in his palace; ministers preside over executive departments; a 
cabinet meets and reaches decisions; two legislative chambers debate 
and pass bills; law courts hear cases and prefects carry on provincial 
administration. Great changes, nevertheless, have taken place. On 
the ruins of a weak and discredited parliamentary system has been 
erected one of Europe’s most remarkable dictatorships. All political 
parties save one have been banned. Democracy — such as it was — 
has abdicated and autocracy has mounted, not the throne where sits 
a nominally supreme but actually powerless king, but the seat of an 
imperious prime minister in the Palazzo Viminale. In the decade and 
a half since these things happened, a governmental system startlingly 
novel even when working through old forms has been substituted 
for that envisaged in the constitution, and a still more revolutionary 
politico-economic order grounded upon syndicates (unions) and 
corporations has been projected and largely brought to realization 
under the designation of the “corporative state.” With Fascism in 
the saddle, it is proposed not merely to tide the country over an era 
of unusual social, economic, and political stress, but to reorient it 
permanently in the direction of a fully integrated and strongly as- 
sertive national life. Whether, and how completely, success will 
crown the effort remains to be disclosed. Already, however, the 
regime has lasted longer, and its experiments have been carried 
farther, than most people a decade or more ago considered possible. 
With a view to understanding it, we must begin by noting some 
aspects of the earlier political order whose shortcomings it is designed 
to remedy. 

The unification of Italy in the days of Mazzini, 
THE MAKING OF THE Q^j-jijaldi, and Cavour represents the triumph of 

ITALIAN KINGDOM: -ji i i^-T 

an ideal over almost insuperable obstacles, lo 
be sure, in the background loomed the tradition of imperial Rome; 
and in spite of racial intermixture resulting from successive invasions, 
there was sufficient cultural homogeneity to make political union 
logical. Geographically, however, the country is far from compact 
and well-knit. Notoriously, indeed, it is a patch-work of regions, 
some to be accounted for by the long stretch of 700 miles from the 
Alpine border to Sicily, others by the bisecting Apennines. History 
— since Roman days — has combined with geography to make unifi- 
cation difficult. The era of imperial decline and collapse gave way 
in the eleventh and twelfth centuries to a period in which expanding 
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business and trade laid the basis for a mosaic of city states, some of 
which achieved great wealth and power. Conflicting interests and 
ambitions, hoM^ever, kept them sharply apart; long periods of domi- 
nation by foreign monarchs over large divisions of the country inter- 
posed additional obstacles; and modern national states to the west — 


France, Spain, England — attained full stature while Italy continued 
a scene of apparently hopeless political particularism and strife. 

, Not, in fact, until the time of Napoleon were 

CONTRirriONS 

Alps, i ramplmg alike upon Habsburg domin- 
ion in the north and Spanish Bourbon rule in the south, the restless 
Corsican experimented with a system of controlled republics, aban- 
doned it, and for a brief period brought the entire country for the 
first time since the age of Justinian under what was in fact, if not in 
name, a single governing authority. To the whole was extended the 
Code Napoleon, the new French administrative system, and numer- 
ous social reforms. To be sure, the unification was brief, and when 


the wave of French conquest receded, reaction overwhelmed many 
of the new institutions and enterprises. Nevertheless, Italians had 
been given a new political vision. 

Following the collapse of Napoleon’s power, 
victorious Allies tried at the Congress of 
™ ^ 4 Vienna to set the Italian clock back. Ten states 


reappeared, most of them under the direct or indirect control of 
foreign dynasties — either the Habsburgs or the Spanish Bourbons, 
who, in fact, between them, once more ruled by far the greater 
portion of the country. Only the kingdom of Piedmont-Sardinia, in 
the northwest, was permitted to have a native Italian ruler; and he 
was pledged to a perpetual Austrian alliance. Between 1815 and 
1 848, absolute princes, often with foreign support, crushed all lib- 
eral movements. There were no constitutions and no parliaments, 
and every attempt to secure such, e.g., in the kingdom of Naples in 
1820, failed dismally. Nevertheless, the winds of liberalism were 
blowing across Continental lands, and even in Italy the risorgimento, 
or “resurrection,” eventually came. The “Young Italy” movement, 
inspired and guided by the magnetic Mazzini, prepared the ground, 
and in 1848, taking advantage of the revolutionary atmosphere 
created by uprisings in France, Germany, and Austria-Hungary, its 
leaders wrested written constitutions from sundry ruling princes. 
Most of these instruments were repudiated at the earliest oppor- 
tunity. A constitution freely conceded in Piedmont-Sardinia by the 
rather liberal-minded monarch, Charles Albert, and known as the 
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Statuto del Regno, however, survived, and, upheld against heavy- 
pressure in later days, served without change as the fundamental law 
of the later Italian kingdom. Indeed, as we shall see, even the 
Fascist government of our time is carried on nominally within the 
confines of this instrument. 


3 . UNIFICATION 
ACHIEVED 


Stubborn adherence to the principle of constitu- 
tional monarchy, backed by the far-sighted plans 
of Cavour, who in 1852 became the Piedmontese 


prime minister, rendered it possible for Piedmont-Sardinia to lead 
the way toward a belated national unification. One by one, signifi- 
cant advances were made. Out of alliance with France against 
Austria in 1859, Cavour gained Lombardy but lost Nice and Savoy. 
In i860, Tuscany, Modena, Parma, and Romagna cast in their for- 
tunes with the expanding kingdom. Aided by the exploits of Gari- 
baldi and his famous “Thousand,” the people of Sicily and Naples 
expelled their sovereigns and voted for annexation. Umbria and the 
Marches were occupied and annexed, and finally Venetia and Rome 
were acquired, the former as a result of the alliance with victorious 
Prussia in the war of 1866, the latter as an outcome of the Franco- 


Prussian war. The capital was transferred, first from Turin to 
Florence, and afterwards to Rome; and in the Eternal City, in 
November, 1871, was convened the first parliament of a united 
Italy.' 


The kingdom thus created had a population 

THECOUNTRYAND 27 , 000,000 in 187 I 

to some 41,000,000 in 1938, and is still growing 
(even though Mussolini and other apostles of national aggrandize- 
ment are far from satisfied) at a rate of not much less than half a 


million a year. This is a large number of people for a country of 
Italy’s size — the more so when it is remembered that in an economic 
way the peninsula is less favored, and also less developed, than any 
other European country of similar pretensions. In certain northern 
sections, there has been considerable growth of industry, chiefly in 
its lighter forms; but scarcity of fuel and raw materials, as also of 
working capital, requires that the great mass of the population 
continue to live by agriculture. Here again, however, the nation is 
handicapped. Large regions are too mountainous to be cultivated; 
in other sections, the soil is poor; extensive marsh areas can be made 


y The stoty of Italian unification is told in many readable works, such as B. King, 
History of Italian Unity (London, 1899); W. R. Thayer, The Damt of Italimi Inde- 
pendettce, 2 vols. (Boston, 1893), Count Cavour, 2 vols. (Boston, 1911); and 
G. M. Trevelyan, Garibaldi and the Making of Italy (London, 1911). 
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available only by heavy expenditure. Some parts of the kingdom 
suffer almost as much from excessive smallness of peasant holdings 
as do others from the prevalence of latifjindia, with absentee land- 
lords, which fiom time immemorial have been a prominent feature 
of the agricultural system. In the course of its earnest efforts to make 
the country more self-sufficient, the present Fascist government has 
reclaimed marshes, furnished farmers with seed and fertilizers, built 
roads and irrigation works, subsidized the production of sugar and 
other commodities, and promoted agricultural education, yet with- 
out bringing up the output of foodstuffs to the level of the nation’s 
needs; and heavy migration in pre-World War times failed to solve 
the problem, if for no other reason, because of the large proportion 
of emigrants who, having bettered their fortunes abroad, eventually 
returned home. After the War, the outflow declined (partly be- 
cause of new restrictions imposed upon the admission of aliens into 
the United States, partly because of limitations upon emigration 
adopted by the Italian government itself), and in later years of 
Avorld-wide depression it almost entirely stopped. Standards of 
living necessarily continue low. Industrial wages are below those 
prevailing in Great Britain and France, and as for large sections of 
the rural peasantry, their condition would in most countries be 
viewed as M^retched. As remarked by a recent writer, “through 
pitifully long hours, with no meat to eat, under a broiling sun, he 
[the agricultural laborer] scrapes together a livelihood of rice, 
greens, and (when it can be afforded) his favorite pasta asciutta 


(macaroni). Socially indifferent, unquestioning, and politically 
irresponsible, forty million people, who are passive subjects rather 
than active citizens, seem sufficiently happy and contented, unwill- 
ing to disturb any regime, democratic or despotic, if only si lavora 
e si vmngia (‘one may work and eat’).” ^ 

From all this, it will be deduced that when Italy 
AN UNFAVORABLE started out, two generations ago, to build a par- 
EN\'iRONMENT FOR jjamentary democracy, she labored under seri- 
j ARLiAMENTARY . i^^ndicaps. Unity had been achieved on the 
map, but hardly otherwise. People s attachments 
were mainly to their little towns and villages. Such governments on 
higher levels as they had known had commonly been those of for- 
eign princes, inspiring only suspicion and antagonism. In the second 
place, if unification, as observed above, had come belatedly, there is 
also a sense in which it had come prematurely. Presupposing parlia- 
mentary government on a nation-wide scale, it came unattended by 


’ H. R. Spcnccr, Government and Politics of Italy (Yonkers, 1932), 19. 
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the political and social reorientations which in other lands had 
enabled such government to take root and grow. Democratic insti- 
tutions were introduced, but — outside of a few industrialized dis- 
tricts — they were superimposed on a society essentially feudal; and 
those institutions and the ideas on which they were based never pene- 
trated that society more than superficially. Even democracy must 
grow from within, rather than be imposed from above, if it is to show 
vitality. One remembers also the generally illiterate condition of 
the Italian people in the period of which we are speaking. In 1871, 
69 per cent of the population above the age of six could not read or 
write — 80 per cent, indeed, in the south. Conditions improved 
later, but even after three decades of political union, the figure for the 
country as a whole was still as high as 48 per cent. Still another 
impediment was a ban upon voting and office-holding by Catholics, 
imposed by the V atican in retribution for the government’s occupa- 
tion of Rome and adjoining papal lands. Finally, as Professor Finer 
has emphasized, the country had no deeply rooted governing class, 
such as has played an almost indispensable role in England.^ In the 
several aristocracies of the earlier states, in the middle class com- 
prising the bulk of the population, perchance even in the rural peas- 
antry, potential elements of such a class were to be found. But 
homogeneity, coherence, consciousness of common interest, con- 
tinuity of tradition, remained to be supplied — and in point of fact 
have never to this day been supplied in any marked degree except 
as attained on a rather artificial basis by the bona fide upholders of 
Fascism. 


With so much by way of background, we may turn to survey 
briefly the political institutions with which Italy came down to the 
Fascist period. The task of two later chapters will be to show what 
happened to these institutions at the hands of the Fascists, and in 
what ways those of them which survive (and, in one form or an- 
other, some of them do survive) are fitted into the ever-changing 
structure of the emerging corporative state. 

Granted as a royal charter and afterwards 
extended without change over the areas suc- 
cessively brought into the growing kingdom, 
Charles Albert’s Statuto of 1848 — still officially the Sasic law of the 
realm, even though not in all respects observed — is a brief document, 
couched in general terms. It therefore has not greatly mattered 
that the instrument provides no method for its own amendment; 

^ Mtissolmi's Italy (New York, 1935), 67 ff. 
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within its broad provisions, wide latitude exists for adaptation and 
development; within them, indeed, Fascists seek to clothe with regu- 
larity some of the most sweeping innovations that they have intro- 
duced, In observing to the Chamber of Deputies in 1924 that the 
constitution is merely a “point of departure,” Mussolini, indeed, 
was simply reflecting a view of it which has prevailed from the time 
when it was first promulgated. In the eyes of Italian jurists, both 
usage and legislation have always been sources of constitutional law, 
on a parity with the Stawto itself, the latter tending to become 
merely a persistent nucleus embedded in countless accretions of 
law and custom. After all, however, this is the fate, in varying de- 
grees, of all basic constitutional documents, not excluding the con- 
stitution of the United States; and since no Italian court has ever 
refused to apply and enforce an act of Parliament on grounds of 
unconstitutionality, legislation palpably incompatible with the 
Statiito, e.g., the act of 1938 by which the Chamber of Deputies was 
replaced by a very different sort of Fascist and Corporative Council, 
has always added just as truly to the ultimate, actual constitution as 
if clearly within the Statvto’s limits. It may be repeated, however, 
that the phraseology of the basic law is so broad and general that the 
legislative authority might usually go a long way, in almost any 
direction, without clearly crossing its boundaries.^ 

In spite of the republican leanings of certain 

KINGSHIP . ^ . ^11' 1 • ® „ 

nsorgimeiito leaders, the circumstances sur- 
rounding the unification of the country plainly decreed that Italy 
should be a monarchy. The throne was in 1 848 declared hereditary 
in the House of Savoy, the oldest reigning family in Europe; and 
the present king, Victor Emmanuel III, is a grandson of Victor 
Emmanuel II, under whom the unification took place. In line with 
the general intent of the Statiito to establish a political system mod- 
elled on the English, the sovereign was assigned a role of titular 
headship, with actual executive power in a group of ministers. Cir- 
cumstances in Italy, however, have in many ways been different from 
those existing in latter-day Britain, and the tenant of the Quirinal had 
from the outset considerably more personal authority than has for 
a good while been enjoyed by the occupant of Buckingham Palace. 
Like the French president (and for the same reason, i.e., absence of 
a bi-party system), he had a wider range of choice in the selection of 
prime ministers, even though decisions were often forced upon him 

' The text of the Smiito, in English translation, will be found in H. L AIcBain 
and L. Rogers, The New Comtittitions of Ejtrope, 551-560, and W. b. Dodd, 
Modem Covstimtions, 11 , 5-16. 
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by situations beyond his control. Occasionally attending and pre- 
siding over cabinet meetings, he could frustrate the ministers by 
withholding approval of their acts, and, upon occasion, could even 
force them from office notwithstanding that they had the support 
of a parliamentary majority. As we shall see, refusal by Victor Em- 
manuel in 1922 to sign a decree of martial law projected by a panic- 
stricken Facta ministry left the cabinet no alternative but to resign, 
opened the way for Mussolini to become premier, and brought the 
Fascists to power without risk of bloody revolution. In short, al- 
though a “constitutional monarch,” keeping as a rule quite in the 
background, the king was not incapable of stepping into the center 
of the picture and performing acts of momentous consequence. 

The Statuto naturally prescribed that the minis- 

THE AIINISTRY ^ 

ters should be appointed by the king; and, as in 
similar situations elsewhere, this came to mean that the sovereign 
selected the prime minister, who thereupon assumed the task of 
forming a government. There being (on account of the multiplicity 
of parties) no definite leader of a coherent opposition on traditional 
English lines, the process by which ministries were formed was 
generally quite similar to that obtaining in France.^ As in France, 
too, ministries, being coalitions, were usually short-lived. In 74 
years prior to 1922, there were no fewer than 67 ministries, almost 
one a year; and their expectancy of life showed no tendency to in- 
crease as time went by. Consequently, all of the criticisms on this 
score which can be lodged against the French system applied with 
at least equal force to the Italian. Parliament and the ministry were 
frequently at odds, and tenure of office was usually a matter of 
political bargaining rather than of constructive statesmanship. Plenty 
of times, a minister whose acts or policies were unpopular in Parlia- 
ment was thrown overboard without compunction by his col- 
leagues in an effort to prolong their own hold upon power. And 
while, as in France, mere shuffling of portfolios sometimes rendered 
a change of ministries more apparent than real, there was always 
sufficient instability to make true ministerial leadership difficult to 
develop. All in all, a ministry was rarely in a strong position. Rest- 
ing from its inception upon the insecure foundation of coalition, 
any ministerial group was liable at any time to be confronted in 
Parliament with a devastating issue of confidence pressed by self- 
seeking leaders and factions armed with unrestricted powers of in- 
terpellation. Even the king, as we have seen, might make trouble. 
Individual politicians, like Depretis and Giolitti, nevertheless — 

^ Se pp, 460-462 above. 
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THE CHAMBER OF 

deputies: 

I. STRUCTURE 


backed by personal followings and elevated repeatedly to the 
premiership — sometimes attained quasi-dictatorial authority fore- 
shadowing that of Mussolini. 

•In one important direction, to be sure, Parliament stood ready 
to bestow power generously upon the ministers. This was in the 
matter of ordinance-making. Modelled upon the French pattern, 
the administrative system presupposed free' exercise of this kind of 
authority by king and ministers, and on plenty of occasions grants 
were expressly or tacitly made which would have amazed even 
persons accustomed to the fast developing administrative legisla- 
tion of other countries. The final text, for example, of a compre- 
hensive electoral law of 1882 was never considered by the chambers 
at all. After debating the measure to their satisfaction, they simply 
gave the government authority to draw up a final draft and promul- 
gate it by executive decree. 

As a presumptive parliamentary democracy, the 
country was equipped with a national legisla- 
ture consisting of a Chamber of Deputies and a 
Senate. The former, at the close of the World 
■\^"ar, contained 535 members, chosen by direct 
vote and secret ballot for a nominal term, as in France, of four years, 
although — contrary to experience in the neighboring country 
dissolutions had reduced the average life of parliaments to around 
three years. As in France, too, various types of electoral areas had 
been employed — single-member districts until 1882, multi-member 
districts without proportional representation in 1882-91, the single- 
member form again from 1891 to ipip’ multi-member plan 

once more — this time with proportional representation -under a law 
enacted in 1919.' The proportional system was used m only one 
election (in 1921), after which novel electoral arrangements of 

Fascist devising took its place. . , , v j „ 

Starting off in 1870 with a suffrage limited by literacy and tax- 
paying qualifications to only two and one-half per cent o t e 
population, the .country considerably broadened its electorate 1 
1912, and in 1919 am^ed at universal male suffrage. As in other 
Latin countries" women have never been made voters; and n^ 
of fact the adoption of universal suffrage or men is o ^ 

rather to a desire to cultivate favorable wor d than to any 

manifest demand on the part of the people. Until Fascist com- 

^ For a brief description of this measure, see H. L. McBain and L. Rogers, The 

New Comtitiitiovs of Europe, toi 108. 

■ Except Spain. See p. 49*1 note 2, above. 
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pulsion was brought to bear, the electorate remained generally 
apathetic, demonstrating its indifference by a notorious amount of 
non-voting. Never before 1904 did more than 60,4 per cent of 
those entitled to vote go to the polls; even with proportional 
representation as a stimulus, only 52 per cent took part in the elec- 
tion of 1919. 

In organization and procedure, the Chamber of 
2. ORGANIZATION Deputies showed few features that would be 

novel to a person familiar with parliamentary forms and ways at 
Paris. Chosen by the whole body of deputies, the president was to 
a rather surprising degree a non-partisan moderator. The commit- 
tees, on the other hand, were made up, rightly enough, on a party 
basis. On the model of earlier practice in France, the deputies were 
for a time divided by lot every two months into nine uffici (sections) , 
which in turn designated from their number the members of all 
committees. As in France, the plan naturally failed to give repre- 
sentation to parties in proportion to their strength; and by 1920 it 
so completely broke down that a new scheme of standing commit- 
tees, nearly all of them corresponding functionally to some one of 
the executive departments (again as in France) was adopted. Thence- 
forth, the party groups nominating the committee members were 
the true iifflci, and the committees faithfully reflected the party 
complexion of the Chamber — a fact which had its advantages, yet in 
view of the chaotic party situation, made for intra-committee dis- 
cord rather than otherwise. 

THE SENATE Aside from princes of the royal blood, who 

were members by right, the Senate as provided 
for in the Statiito — and as still existing in the main, notwithstanding 
earlier Fascist proposals to abolish it, and despite the drastic changes 
undergone by other parts of the government since 1 92 2-^was , com- 
posed exclusively of persons appointed for life by the king, in prac- 
tice, on nomination of the prime minister. No limitation as to num- 
bers was laid down, but only the regulation that appointees should 
be at least 40 years of age and taken from one or another of 22 speci- 
fied categories of notable personages, including high government 
officials, members of various scientific and learned societies, dep- 
uties of at least six years’ standing, and others who “by their services 
or eminent merit have done honor to their country.” ^ Nominees 
might be rejected by the Senate,’ although in practice little scrutiny 

. beginning of the Fascist era, about two-fifths were high military and 

one-fifth large landowners, one-fifth big business men, and the remain- 
mg fifth universit)'- professors and other intellectuals. 
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was exercised except to make sure that persons appointed actually 
belonged to the respective classes from which they were selected. 
In 1935, the membership stood at 455. 

Although intended to be coordinate with the Chamber of Dep- 
uties in every respect except as to originating finance measures, the 
Senate early Avent die way of a good many other second chambers 
under parliamentary systems of government and fell to a distinctly 
secondary position. This v'as not because of inferior quality of the 
membership; for much talent and capacity were in evidence, and as 
a checking and revising agency the body (so long as Parliament was 
functioning normally) did useful work. Responsibility of the min- 
isters to the lou'cr chamber exclusively, however, left the Senate — 
the more by reason of its being non-elective — relatively weak. On 
more than one occasion when it showed a disposition to hold out 
against legislation desired by the government and approved by the 
Deputies, its spirit of independence was curbed by the appointment 
of enough new senators to force it into line. As might be surmised, 
proposals for reconstructing the membership were never lacking. 
As early as 1866, a Senate committee suggested that the names of 
nominees be presented to the crown by the various groups from 
AA'liich the members were drawn. In 1892, it was proposed that the 
Senate itself present the names. Later on, in 1919, another Senate 
committee brought forward a plan under which the total member- 
ship Avas to be fixed at 360, including 60 named for life by the croAvn, 
60 elected by the Senate, 60 elected by the Chamber of Deputies, 
and 1 80 chosen by special electoral colleges composed, on a regional 
basis, of representatiA'’cs of local electiA^e bodies, industry, commerce, 
agriculture, and labor. Neither this nor any other proposal, how- 


ever, was ever adopted. 

Both laAV and judicial organization were taken 
THE COURTS largely from France, but with so many 

gaps and deficiencies that arrangements existing prior to certain 
Fascist reforms mentioned beloAV called^ forth fcAV admiring com- 
ments. Corresponding to the office of justice of the peace in the 
French system Avas the pretura, or praetor’s court, with jurisdiction 
in minor civil and criminal cases, and found in alnmst every one of 

the 1,535 7 ;w 72 d/T 77 ;e 77 «, or administratwe districts. ^ igier eve 

stood a set of courts of first instance, one in eaci o ^ ^ areas, an 
aboAre these a set of superior courts, together AAuth assize courts 
having, as in France, original jurisdiction in grave criminal proceed- 
ings. At the top-and herein lay a source 

no single court of cassation on the French model, but instead a series 
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of five such tribunals, located in the historic capitals of Turin, Flor- 
ence, Naples, Palermo, and Rome, and all so independent that not 
only was there no appeal from one to another, but the decisions of 
one had no binding effect as precedents upon those of the others. 
The court at Rome, to be sure, was assigned exclusive jurisdiction in 
appeals of certain types; but this did not go far toward giving it a 
definitely superior position. For the organization of administrative 
justice, France again furnished the model, but one not very success- 
fully copied. A Council of State was considerably less independent 
and powerful than its French prototype; while lesser jurisdiction 
was vested in the gimita, which was a court composed, in each prov- 
ince, of the prefect and certain assistants. A complaint continually 
heard about the judiciary as a whole was that it was too susceptible 
to influence on the part of the government. Judges could not be 
arbitrarily removed, but they could be summarily transferred; and 
threat of reassignment to an undesirable post seems usually to have 
sufficed as a means of controlling all but the most conscientious of 
those who wore the judicial robes. 


LOCAL GOVERN- 
MENT AND ADMIN- 
ISTRATION 


In local government again, French organization 
served as a model, both in the matter of areas and 
in the allocation of functions. Replacing older 
areas of various sorts, new units, in four grades, 


were provided for by the kingdom’s founders: the province, the 
circondaro, the luandaviento, and the commune. Of these, however, 


only the first and last had any considerable vitality; the others, corre- 
sponding respectively to the French arrondissement and canton, 
served only minor fiscal and judicial purposes. 

Of provinces, corresponding to the French departments, there 
were most of the time 75, with populations averaging around 570,000. 
As in France, the chief authority in each was a centrally appointed 
prefect to whom it fell to head up provincial administration, and 
especially to bring the national government close home to the local- 
ity — never more than at election time. Of provincial autonomy, 
there was even less than in France, although, as there, an elective 
council shared control over highways, poor relief, and a few other 
matters. Communes numbered some 8,000, the majority being 
small towns or tiny villages with a bit of surrounding countryside. 
Each had ( r ) an elective council, meeting at least twice a year, and 
endowed with some authority over streets and higliAvays, elementary 
education, poor relief, markets, police, and other matters, and (2) a 
sindaco, or mayor, chosen in all cases after 1896 by the council, yet 
serving almost equally with the prefect as a functionary of the 
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nacional government. In the commune, one found the principal 
historic focus of Italian political life. Elections often resolved them- 
selves into furious battles; a demonstration, or even 3 riot, in the 
piazza, or public square, was the commonly accepted mode of 
ventilating grievances.^ 

The unification of Italy solved numerous prob- 
lems, bur it created one new situation which long 
embarrassed and perplexed the civil authorities. 
Totally unreconciled to the government’s occupation of Rome in 
1870, the pope ceaselessly protested against the position into which 
this event had forced him. The government, it must be conceded, 
did its best in the interest of conciliation. Early in 1871, a compre- 
hensive Law of Papal Guarantees undertook to assure the pope full 
sovereign rights on an equality u'ith the king. Permanent and tax- 
free possession of the A’^atican and Lateran palaces with all appur- 
tenant buildings (including Saint Peter’s and the villa of Castel 
Gandolfo) 'vt'as conceded, and within these areas no government 
agent or dignitary was to set foot, much less exercise any form of 
control. An annual subsidy, too, of 3,225,000 lire ($645,000) was 
pledged, to compensate the Holy See for the loss of revenue caused 
by extinction of its temporal dominion. These and other conci- 
sions, however, were summarily rejected by the indignant pontiff, 
who chose, rather, to regard himself as a prisoner in the Vatican 
and refused so much as to set foot on soil controlled by the cwil 
authorities. Moreover, he sought by successive de^ees to restnet, 
and finally to prohibit, Catholics from voting and holding office 
under the government. As we shall see, this ban on po activity 
was in time removed. But until the advent of Fascism, direct and 
friendly relations between Quirinal and Vatican were never found 

Successful operation of parliamentary govem- 
PRE-FASCIST J^ent presupposes a system of natiqn-wide 

parties more or less accurately reflecting the 
divergences in political and economic views of 

Saj’ss, 3 a'. 

Chap. Hi. H. R. Spencer, The Govcnwients an publication) 

an excellent treatise describing the system as m Droit consthtitionnel 

/'jS2,\raS.^ to Sr I E.Sa (Paris, 

t’-'y 

Chaps, xi-xii. 
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the electorate. It is not surprising that pre-Fascist Italy developed 
no such system. The traditions of localism were too powerful; polit- 
ical experience was insufficient; the spirit of faction was too strong. 
There was no lack of so-called parties, but as a rule they did not 
develop beyond mere personal followings, with platforms com- 
monly vague and meaningless. Party discipline was notoriously 
lacking, and cabinet coalitions formed, dissolved, and re-formed with 
amazing frequency and facility. At no time did responsible party 
government in the English sense emerge, and save in exceptional 
instances, statesmanship was reduced to the exercise of a veiled dicta- 
torship, depending for a day-to-day existence upon the adroit 
manipulation of coalition majorities in an atmosphere of intrigue, 
fraud, and violence. Deputies interested themselves chiefly in curry- 
ing favor with their constituents by seeking and procuring appoint- 
ments, pensions, and other benefits from the government; if these 
were forthcoming, the average member was willing enough to leave 
the shaping of national policies and programs to the ministers; if they 
were withheld, he was ready to help overthrow the ministry, so that 
he might try his fortunes with its successor. At best, the situation 
was a sordid one, going far toward explaining the generally low 


tone of the country’s political life. 

From 1870, when unification was completed, to 

RIGHT AND LEFT a ^ \ • 1 rc ■ ^ 11 4 k,. 

\FTRR 1870 1876, the nations affairs were controlled by an 

ill-defined group of so-called Conservatives 
whose strength lay in Tuscany and the regions northward. During 
the next 20 years, the “Left,” if one may so term it, was in the 
ascendancy. Its leaders — Depretis, Crispi, and others — were men of 
the south; and while the successive ministries ruled with the support 


of an incoherent group rather than of a party in any true sense, they 
succeeded in giving the nation’s course a more democratic bent, and 


likewise a bolder slant in international policy. After 1 896, the grow- 
ing multiplicity of parties bore fruit in cabinets of amazingly com- 
posite character. The terms “Right” and “Left,” as encountered in 
the party annals of the period must, however, be interpreted in a 
highly qualified sense. There was no genuine conservative party. 
The quarrel between Quirinal and Vatican had banished clerical 


elements from the political scene, and accordingly the party groups 
of which one hears were without exception more or less “liberal.” 
Had they been compelled to face a well-organized and strongly 
entrenched conservative party, they might have left off their petty 
bickerings over local and personal issues and have formed a coherent 
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bloc concerned Avitli national affairs; and in that case the later polit- 
ical history of the country might liave been different. 

For quite a long time, there was not even an 
RISE OF A SOCIAL- organized Socialist party. After the seemingly 
1ST PAR r\ inevitable struggle betrveen elements favoring 

revolution and those disposed to bourgeois cooperation had passed 
its earlier stages, socialists of the latter stamp finally succeeded, in 
1892, under the leadership of Filippo Turati, in founding an Italian 
Socialist party, which in the same year secured an opening wedge 
of parliamentary seats. Progress, however, was slow. In 1895, there 
were still only 1 2 Socialist deputies, a number hardly doubled in the 
follotving decade. Nevertheless, little by little, the movement gained 
momentum, and in the election of 1913 the party polled almost a 
million votes and seated 44 deputies — a quota significantly raised at 
the first post-war election, in 1919, to 156. 

It was to be expected that penetration of the 
country by socialism on these lines Avould lead 
to a change in the attitude of the Holy See to- 
ward the participation of Catholics in political 
affairs. In 1905, Pope Piux X issued an encycli- 
cal tvhich made it the duty of Catholics everywhere, Italy included, 
to share in the maintenance of social order and permitted, and even 
enjoined, that wherever it became necessary to do so they should 
take an active role in elections, and even stand for office. To be sure, 
the ban was lifted only in part. But, even so, important results fol- 
lowed. A Catholic party, entering the political arena with a dis- 
tinctly anti-socialist platform, gained some 35 seats by ipH ^ 
development which, of course, merely stimulated and intensified 
socialist opposition. Two months after the Armistice, tie atican 
went farther by officially sanctioning the creation of a new party, 
the Tartito Popohri Italimo, which, although by no means narrowly 
Catholic in its outlook and program, was organize an e y o 
Luigi Sturzo, a Sicilian priest of exceptional 

Born amid the spiritual exaltation of the fost months of restored 
peace, grounded upon principles y Chnsmn 

chieHy Catholic aside from the 

s5ir:';roTo2d"e mei: free and s™n£injre ..t 
of perpetuating and ^ democratic lines 

^;^p™irarrtrtetrn,'an".ective Senate, woman suffrage. 
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reconstruction of the judiciary; and in the parliamentary election of 
the very year in which it was born it surprised the world by cap- 
turing a total of loi seats in the Chamber. As noted above, however, 
the Socialists scored in the same election an even more impressive 
victory; and with Fascism fast coming over the horizon, the Popu- 
lar party’s moderate and well-reasoned program presently proved 
not sufficiently exciting for the times.^ 

^ On the creation and eariy successes of the Popolari, see Sturzo’s own account in 
his Italy and Fascistno, trans. by B. B. Carter (New York, 1926), 91-100. Political 
parties prior to the rise of Fascism arc treated at some length in A. L. Lowell, op. 
cit., I, Chap, iv, F. A. Ogg, op. cit. (rev. ed., 1920), Chap, xxx; H. R. Spencer, op. cit., 
Chaps, v-viii; and F. M. Underwood, United Italy, Chaps, v-vi. 
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POST-W^AR DISILLU- 
SIONMENT AND 
DISTRESS 


Fascism in Fewer — the Party 

AVE for the World War, Italian politics might have pursued 
its aimless course indefinitely, an apathetic people merely look- 
ing on while self-seeking politicians moved in circles. Of all the 
victor states, however, Italy was most severely shaken by the conflict, 
and it is in the setting of chaotic social and economic conditions pro- 
duced by the War that the meteoric rise of Fascism to power, turning 
the country’s political life into wholly new channels, must be viewed. 
As elsewhere, the first reaction to peace was one of exaltation and 
expectancy. To this succeeded, however — as the hard truths of the 
nation’s impoverishment and e.vhaustion burned themselves into the 
public mind, and as disappointment followed disappointment at the 
Versailles Peace Conference — a deep and bitter disillusionment. An 
overwhelming majority of the people had been opposed to going 
into the ^Var in the first place. Now it appeared 
that although 600,000 men had given their lives, 
a million more had suffered disablement, and 
twelve billion dollars had been spent, the coun- 
try was to receive, not the large areas around the eastern Adriatic, 
in the Levant, and in Africa that had been expected, but only ^e 
Trentino, southern Tyrol, and a limited foothold in Dalmatia. To 
be sure, this would carry the kingdom beyond its ethnic limits. But 
the dream of empire on a French or British scale was shattere . 
Domestic conditions also were most depressing. National and local 
debts were mountain-high, deficits growing, taxes crushing y leavy. 
The lira was falling and living costs rising. Swollen war-time indus- 
tries were in heavy slump; unemployment was mounting; many 
branches of economic life were paralyzed. In place o ^ S ittermg 
promises that had been held out, there remained on y taw J‘y / W 

Nor could there be confidence that a government which had failed 
humiliatingly at the peace table would prove any more successful 

in handling the domestic situation. . • 1 • -c a 

° If the war whetted nationalism, it also intensified 

.SOCIALIST “direct consciousness, especially in the industrial- 

action” gj-egg centering in Alilan, Turin, and other 

northern cities. Between 1914 and 1919. ^^^de union membership 
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rose from half a million to over two millions, and adherents of the 
Socialist party from 50,000 to over 200,000; and, notwithstanding 
the vigor of the new Popular party (appealing primarily to the 
Catholic peasantry of the agricultural south) in behalf of a moderate 
program of political and social reform, the most dynamic force in 
post-war politics before the emergence of Fascism was the Socialists, 
who, as we have seen, won in the elections of 1919 the surprising 
total of 156 seats. As in Germany and other countries, there were 
socialists of many stripes; and the more “evolutionary” element 
occupied ground to some extent in common with the Popolari. The 
bulk of the party, however, having never given more than grudging 
lip service to Italy’s participation in the War, swung far to the left 
after the fighting was over, and, encouraged from Moscow, threat- 
ened to capture control of the country in behalf of something not 
far short of bolshevism. Abetted by radical trade unions. Socialist 
agitators organized strikes which paralyzed such industry as re- 
mained. Factories were seized and held, even though lack of capital 
and of technical experts prevented running them. The government 
of commune after commune was taken over by “direct action,” 
and municipal schemes and enterprises were launched regardless of 
poor planning and of expense which a tax-ridden citizenry could 
ill afford. Arms were available, and open revolution might have 
been attempted. That matters did not go so far was due to no 
strong position taken by the government, which from first to last 
remained lethargic, but only to utter lack of military organization 
and leadership, reinforced by sharp differences of opinion and policy 
among the many groups and wings loosely associated with the Social- 
ist movement. Late in 1920, the factories were restored to their 
owners, and in 1921 the Socialist party congress refused to take a 
stand for revolution — to the disgust of a cpmmunist wing which 
thereupon broke away and from then on shaped its course entirely 
under instructions from the Third International. But meanwhile, 


for nearly two years after the Armistice, Socialist terrorism kept the 
country in uproar and many people believed a bolshevist cortp to 
be only a question of time, “If,” pertinently remarks a recent writer, 
“post-war Italy had possessed a Socialist leader of the rank of 
Mussolini, who knows what the face of Europe might be now?” ^ 

Demobilized soldiers were aghast at the situa- 
Hov MATTERS merely that few could find 

RETURNED SOLDIER ™P>oy™ent, OT that the pTomised partitioning 

or the latifzmdm had not taken place. Rather, 
^ W. Ehvin, Fascism at Work (London, 1934), 19. 
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the feeling was that they had returned to a topsy-turvy world in 
which all that had inspired them seemed irretrievably lost, and, tvorsr 
of all, deliberately repudiated. After the ordered discipline of mili- 
tary life, the laxity and misgovernment of civil administrations 
seemed all the more glaring. Profiteers were in power. Socialists 
who had shunned the war were occupying lucrative posts, experi- 
menting recklessly with taxes wrung from toil-worn peasants, and 
joining with communists in fomenting strikes ordered from Russia. 
Instead of respect and honor, the veterans encountered only scorn 
and contumely. “War medals were snatched from the breasts of 
those that dared to wear them; M'ar-disabled men were jostled and 
insulted in the streets; officers were pelted with mud, and, appealing 
to headquarters, were advised by the government not to wear their 
uniforms in puljlic.” ^ Worst of all, the government itself, as has 
been observed, was vacillating and impotent. The old policies of 
political manipulation that had so well served Premier Giolitti during 
a long if undistinguished career were patently ill-adapted for dealing 
with the problems created by a psychology of disillusionment and 
defeat. iMoreover, the government, almost equally with the Social- 
ists, had yielded to a European, non-nationalistic attitude on ques- 
tions of foreign policy — a course which seemed to the soldiers to 
invite only further insults and continued lack of prestige and 


power. 

It was in soil such as this that the seeds of 
BENITO Fascism grew; and the man who chiefly planted 

MUSSOLINI harvested was Benito Mussolini. Born in 

1883 of a poor family, largely deficient in formal education but 
endowed with a keen mind, and above all a man of action, this most 
towering of all recent European dictators save Hitler and Stalin rose 
in the turbulent ranks of Italian socialism to the editorship of the 
party organ, Avavti, in 1912- Identified, indeed unth the extremer 
wing of Revolutionary syndicalists which subscribed to the doctrines 
expounded by the French writer Sorel, he had been active in form- 
ing labor unions and fomenting strikes, and on plenty of occasions 
had been in trouble with the authorities. In commonwithhisfellon- 

partisans, he at first opposed Italy s entrance into t le or ■ 

But months before the government finally decided “ * 

historic Triple Alliance and 

journal Popoio d’luliir, which to this day remains I, . govern- 

' H. E. Goad, The Mnhhig of the Corporate State (London, 1932 , 4,. 
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merit’s principal mouthpiece, and, promptly expelled from his party, 
started upon the independent career which in eight years brought 
liim to dictatorial power in the Palazzo Viminale, In the army from 
November, 1915, to January, 1917, he witnessed discipline, loyalty, 
and morale, and meditated upon their political implications; con- 
valescing in a hospital during most of 1917, he further matured his 
ideas and plans of action. Resuming his editorship, he thundered 
against the ineptitude of the government, preached that the chief 
condition of success in any undertaking is a will to victory, and 
sounded notes of protest and aspiration portending desperate adven- 
tures. For months after the War — as late, indeed, as 1921 — he still 
reckoned himself a socialist; in 1919, he is found promoting labor 
unions, encouraging strikes, declaring for the expropriation of land, 
and generally championing the working classes, very much as in the 
old days. The party, however, had outlawed him and had no mind 
to take him back — which meant just one thing, i.e., that the road to 
power lay over its prostrate form; and soon was begun the relentless 
warfare upon it, on the ostensible grounds of its timidity, futility, and 
lack of patriotism, which in time brought it to its death. The work- 
ing classes were to be saved from their false leaders. In a different 
direction, the failure at Versailles was exploited, D’Annunzio’s ad- 
venture in Fiume extolled, and a bold nationalism proclaimed. By 
one of the most extraordinary executions of right-about-face on 
record, Mussolini the syndicalist became Mussolini the fascist.^ 

^^Fasci [or groups] for revolutionary action,” 
1 HE BEGINNINGS Mussolini participating, had agitated for the 

country s entrance into the war in 1914-15. in 
March, 1919, five days after an impressive bolshevik demonstration 
in the streets of the city, Mussolini convoked a group of kindred 
spirits at Milan and formed an organization — a fascio di comb'atti- 
iiievto (“fighting band”) — which introduced the type of local unit 
chiefly employed in carrying out the fascist conquest of the coun- 
try. The returned soldier seemed to be the organization’s principal 
object of solicitude; but an intense nationalism was voiced, and the 
way was left open for developments in other directions. For a good 
while, the enterprise gave little promise. Additional ^asci were estab- 
lished here and there, but in the parliamentary elections of Novem- 
ber, raising Socialist representation in the Chamber to new levels and 
yielding the Popolari quite unexpected strength, not a candidate 

^ The best account of Mussolini’s career to the time (1912) when he assumed die 
editorship of Avanti is G. Megaro, Mussolini in the Making (Boston, 1938), and the 
writers and teachers who influenced him are commented on in W. K. Stewart, “The 
Mentors of /Mussolini,” Amer. Polit. Sci. Rev., Nov., 1928. 
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bearing a fascist label was successful; Mussolini himself polled less 
than one-eightieth of the votes in a Milan district carried by the 
Socialist leader Turati. All told, barely 17,000 people had attached 
themselves to the movement — principally former revolutionary syn- 
dicalists, demobilized officers and soldiers, hot-headed youth, and 
sheer adventui'ers; and it is small wonder that in summing up the year 
1919 in an article, Mussolini took a gloomy view of the situation. 

Further reflection brought him to a momentous decision. Up to 
now, he had been in an equivocal position — posing as a socialist, yet 
repudiated by the party (which he accused of being misled and reac- 
tionary) and distrusted by the masses, without having convinced 
other classes of people that he was more than an irresponsible trouble- 
maker. The 1919 election, however, revealed to him that he would 
never attain power by means of a revolution of the Left; as his friend 
Rossi wrote in the Vo polo dUtalict, the workers and the Socialist party 
formed “one integral unity,” and further compromises and illusions 
were useless. For one bent indomitably on control, the logic of the 
situation was obvious. If the Socialist party would not see the light 
and the workers would not embrace the more virile leadership offered 
them, a following should be sought in different quarters. No longer, 
therefore, did Mussolini advertise himself as the savior of the laboring 
masses; no longer did he court the ungrateful Socialist party. To be 
sure, the Action was maintained that the party, not Mussolini, was 
apostate; in a rhetorical flourish in 1920, the latter declared himself 
the only true socialist that Italy had known in the past five years. 
But the middle and upper social classes to which appeal was thence- 
forth directed discounted such effusions, recognizing that attack 
upon radicalism would be more effective if masked beneath social- 
istic catchwords than if organized openly from the Right. 

A change of front once made, the tide of fortune turned rapidly. 
Fear of approaching socialism — perchance bolshevism after the 
1919 elections rendered many elements of the nation highly suscep- 
tible: landlords and capitalists who stood to lose everything if the 
country went the way of Russia, and who now came forward with 
substantial subsidies as well as with moral support; owners of small 
properties and persons engaged in small-scale industry and agricul- 
ture; retired and active soldiers who resented socialist abuse; nation- 
alists who disliked equally socialist pacifism, communist interna- 
tionalism, and the supineness of the existing government; university 
graduates, professional men, and others who felt it Ingi time or a 
housecleaning at Rome, to be followed by the establishment of a po- 
litical regime that would maintain law and order at home and com- 
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mand respect abroadd Drawing from such sources, the movement 
was going forward rapidly before 1920 was far advanced. The So- 
cialists themselves played directly into Mussolini’s hands by turning 
the country, as related above, into a scene of industrial and social 
turmoil. Communists and anarchists also did their share to insphe 
alarm. By May, 1920, the number of avowed Fascists had risen to 
30,000; by February, 1921, to 100,000. 

For two years and more, the Fascists moved 
steadily onward to power. New fasci were or- 
ganized throughout the land, most numerously 
in the north; squadristi were drilled on military lines, and indeed sup- 
plied with equipment by the national army; with the government 
and local police merely looking on, campaigns of organized terror- 
ism were launched (castor oil, clubs, and guns being met with similar 
weapons in Socialist hands) ; anti-Fascists were assassinated; system- 
atic printed and spoken propaganda was directed to convincing the 
people that fascism alone could redeem the country from its helpless- 
ness and save it from bolshevism; supporters of the cause were edged 
into office until the public services were honeycombed. Strangely 
optimistic, the Giolitti government ordered a national election for 
May, 1921, in the hope that the Socialists would recede in strength 
and the general situation quiet down. In point of fact, despite the 
Communist secession of the previous January, the Socialist popular 
vote proved almost as large as in 1919; while the Fascists, actively 
collaborating with the Nationalist party, elected 35 deputies, among 
them Mussolini.^ Impressed by the showing of both the Socialists 
and the Popolari, Mussolini for a time inclined to a policy of coopera- 
tion with them on parliamentary lines; three months after the elec- 
tions, a “pact of pacification” was actually concluded with the Social- 
ists. The leaders of neither party to the agreement, however, were 
able to restrain their followers from acts of violence; and when it 
became apparent that the financial and military forces back of Fas- 
cism were prepared for a fight to a finish, Mussolini discarded all hesi- 
tancy and ordered full steam ahead. The question of transforming 
the movement into a party stirred wide differences of opinion in 
the ranks. But eventually Mussolini had his way, and in November a 
largely attended congress — representing, it was claimed, 320,000 


^ Speaking broadly, Fascism’s support was drawn from sources similar to those 
contributing chiefly to National Socialist strength in Germany. The middle classes 
and rural peasantrj’’ were largely behind the movement, industrial workers generally 
held aloof. See p. 715 above, 

* Owing to a change in the electoral system, the’ Socialists secured only 123 seats. 
The Popolari won 107; the Communists, 16; the Nationalists, 10. The remainder 
went to Democrats and Liberals of various groups. 
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adherents— ^yas assembled in Rome and the Vartito Nazionale Fas- 
ctsta ox National Fascist party, formally established. The Usees, or 
bundle of rods surrounding a battle-axe, carried by the Roman lic- 
tors as a symbol of national unity and strength, was adopted as an 
emblem, the black shirt as a uniform, Giovinezza (“Youth”) — taken 
over from the Arditi, or shock troops, during the World War— as 
the official song. 


THE FASCISTS 
COAIE TO POWER 


With a revamped and strengthened machine at 
their command, Alussolini and his cohorts were 
ready for anything. Socialism was mani- 
festly too strong to be wiped out by ordinary political methods; co- 
operation had been proved impossible; other means must, accord- 
ingly, be employed; and the campaign of terrorism and lawlessness, 
never \vhoIly suspended, was renewed with increased vigor and 
effectiveness. As late as September, 1922, Mussolini personally 
would still have been willing, under suitable guarantees, to form a 
coalition with the parties of the Left. Once more, however, his finan- 
cial and military backers asserted themselves — this time not only by 
vetoing any compromise, but by forcing a decision that, since the 
government might not always be as supine as now or the friends of 
democracy as badly frightened and divided, the moment for a su- 
preme bid for control had arrived. Already, Af ussolini had demanded 
of the vacillating Facta ministry that Parliament be dissolved, new 
elections held, and five major cabinet posts turned over to the Fas- 
cists. Already, the government’s equivocation in the face of the crisis 
had pronounced its doom. 

Force, declared Alussolini to a great gathering of 
THE MARCH ON faithful in Naples, would have to be used; 

aftermath moment has arrived . . . when the arrow 

must leave the bow, or the cord, too far stretched, 
will break.” Hurrying to the north, where Fascist legions were 
swiftly taking over cities, railways, and means of communication, 
the chief directed the famous Alarch on Rome, i.e., the convergence 
of Fascist bands from all over the country upon the capital — march- 
ers by the thousand, and then tens of thousands, until by the last 
days of October the city and its environs teemed with them. Sum- 
moning belated and now futile courage, the cabinet planned to de- 
clare a state of siege. The realities of the situation, however — chiefly, 
that while the army had sufficient power to disperse the invaders if it 
should choose to do so, disaffection in the high command would 
probably paralyze any effort undertaken — were discerned more 
clearly by the king than by his ministers; and, wisely determining 
that blood should not be shed in an attempt that almost certainly 
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would fail, he refused to sign the necessary decree. Instead, Afusso- 
lini was called to the capital, where by royal request he formed a 
ministry — not, to be sure, one composed wholly, or even mainly, of 
Fascists (they still had at the time only 35 seats in the Chamber), but 
one of the usual coalition variety, containing in this case four Fascists 
and I o Nationalists, Liberals, and other party men whose principal 
bond of union was their common antipathy tow^ard socialism and 
communism. “Tomorrow,” the chief had said as he departed from 
Milan, “Italy will have, not a ministry, but a government.” Soon, he 
might have added, she would have a dictatorship; for that was what 
the coup d’etat clearly portended. With the Fascist grip upon the 
situation gradually tightened, non-Fascist cabinet members were one 
by one ejected, a vote of virtually unlimited power for a year was 
secured from a subdued Parliament (only the Socialists opposing), a 
new Fascist militia was assigned extensive police duties, and the coun- 
try was pointedly reminded that “if consent should fail, there was 
still force.” The economic situation had improved, and the nation 
seemed at last on the road to recovery. Chronic parliamentary weak- 
ness and crisis had, however, borne their bitter fruit. A determined 
minority, energetically and capably led, had pushed its way to power 
over the prostrate form of a divided and spiritless democracy.^ 

The regime thus dramatically inaugurated was widely expected to 
prove of brief duration, particularly after moderate elements, alien- 
ated by the methods pursued, began withdrawing their support. The 
Fascists soon demonstrated, however, that they were strong enough 
to stay in power without such support; and in point of fact, after 
nearly two decades, the regime still survives, and not only survives 
but continues advancing from stage to stage in rebuilding the nation 
according to its policies and aims and in winning for it a more 
influential, if not a more respected, position in the family of 
nations. 


FASCIST STRESS 
UPON ACTION RATHER 
THAN THEORY 


Bolshevism in Russia had from the first a rea- 
soned theory of the state and of society, 
grounded upon the doctrines of Karl Marx and 
elaborated painstakingly in the writings of Nico- 


' On the beginnings of the Fascist regime, see H. R. Spencer, op. cit.y Chap, ix; 
H. Finer, Miissolmi’s Italy (New York, 1935), Chaps, ii-v; H. W. Schneider, Mak- 
ing the Fascist State (New York, 1928), Chaps, i-ii; P. Gorgolini, The Fascist Move- 
ment in Italian Life, trans. by M. D. Petre (Boston, 1923); A. Rossi, The Rise of 
Italian Fascism (London, 1938); for Mussolini’s role, B. Mussolini, My Autobiog- 
raphy (New York, 1928); and for a hostile view, Don Luigi Sturzo, Italy and Fas- 
cismo, cited previously. The technique of the Fascist revolution is interpreted in 
C. Malaparte, Coup d’etat (New York, 1932), Chap. vii. An extended list of refer- 
ences will be found in Spencer, op. cit., 294-297. 
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ki Lenin. On the other hand, fascism, wherever appearing, has 
started only with certain large objectives, has addressed itself to at- 
taining these by positive action, and has provided itself with a philos- 
ophy only afterwards, if at all. Certainly this is true of Italian fas- 
cism, Mdiich in its earliest stages had not even a formulated program 
such as the National Socialists of Germany early acquired in the 
Twenty-five Points associated with the name of Gottfried Feder.^ 
If at the outset there can be said to have been a program at all, it was 
simply that of capturing power. “Our program,” declared Mussolini 
shortly before the March on Rome, “is simple: we wish to govern 
Italy. They ask us for programs, but there are already too many. It 
is not programs that are wanting for the salvation of Italy, but men 
and will power.” ~ And again: “Fascism is based on reality, bolshe- 
vism is based on theory . . . We want to be definite and real. We 
want to come out of the cloud of discussion and theory. My program 
... is action, not talk.” ® 

Saddled in the beginning with no creed, and repudiating any 
notion that action must await the development of one, the movement, 
to be sure, eventually acquired a body of theoretical assumptions and 
formulated dogmas (very much as did National Socialism in Ger- 
many when Hitler’s Mein Kavipf was published in 1924) ; as early as 
1926, one of the leader’s principal counsellors, the former Nationalist 
Alfredo Rocco, was able to publish a pamphlet entitled The Political 
Doctrine of Fascism; and in endorsing it, jMussolini himself could 
say: “Fascism has a doctrine, or, if you will, a particular philosophy 
with regard to all the questions which beset the human mind today.” 
Derived from experience, however, rather than from reasoning, this 
doctrine, or philosophy, has at all times been highly changeable and 
is today to be regarded as in no sense fixed and static; nowhere can it 
be found in a “bible,” comparable with Das Kapital or MeinKampf. 
Startling shifts of attitude, indeed, marked the earlier stages of its 
development, as the leader, in his drive for power, came up against 
situation after situation demanding quick maneuvering. Originally 
syndicalist and anti-capitalist, Alussolini grew tolerant of capitalism 
and drew from it his most powerful support, even though support 
inspired mainly by the capitalists’ fear of something worse. Once 
loudly proclaiming himself a republican, he accepted almost over- 
night the view that kingship in Italy is a useful symbol of that na- 

’ See pp. 7 1 3-7 14 above. 

- Speech ac Udine, September 20, 1922. _ 

" See other expressions in B. Q. k San Severino (ed.), Mmsolmi as Revealed w 
His Political Speeches (London, 1923). 
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tional unity for which Fascism itself so preeminently stands.^ From 
being hostile to the army and militarism, he became an arch-exponent 
of the doctrine of force. From internationalist, he became a rabid 
nationalist. Starting as a ferocious anti-clerical, he discovered that 
his cause had much in common with the church, and ended by mak- 
ing religious instruction compulsory in public schools. Once a 
champion of popular sovereignty, freedom of opinion and propa- 
ganda, and rigid limitation upon executive powers, he later was 
found denying the right of the people to rule themselves through 
democratic procedures, repressing every manifestation of anti- 
fascist thought and action, and exalting executive authority to the 
level of unabashed dictatorship. Plenty of other startling changes of 
front could be cited, inevitably forcing the conclusion that Mussolini 
himself — and by the same token the movement which he created and 
dominated — has at all stages been completely and frankly oppor- 
tunistic. 


CARDINAL FEATUKES Allowing for the fact that the regime is still 
OF FASCIST DOC- eminently practical and empirical (probably the 
least doctrinaire in all history), and on that ac- 
count perfectly capable of re-charting its course 
without notice, some attempt may be made to 
summarize the ideas or concepts which animate 
it after a decade and a half of pragmatic development." ( i ) Basic to 
all else is the “totalitarian” concept of the state as the supreme institu- 
tion — the absolute beside which all else is relative — and of all human 
affairs as properly subject to domination by it: “all in the state, noth- 


trine: 

THE STATE AND 
GOVERNMENT 


‘ It is reasonable to suppose that King Victor Emmanuel’s attitude at the time of 
the March on Rome contributed to this change of heart. 

■ Naturally, the most important sources of information on the matter are the 
speeches and writings of A'lussolini himself, including an article contributed in 1932 
to the Enclicopedia Italiana and republished, in translation, by J. Soames as “The 
Political and Social Doctrine of Fascism” in Polit. Qriar., July-^ept., 1933; a volume 
entitled Fascist Doctrine and Institutions (Rome, 1935); and the collection of 
speeches and writings of the period 1914-23 assembled and edited by San Severino 
and cited above. Other Fascist expositions are: A. Rocco, “The Political Doctrine 
of Fascism,” trans. by Bigongiari in Iniemat. Conciliation, No. 223 (New York, 
1926); G. Gentile, “The Hiilosophic Basis of Fascism,” Foreign Ajfairs, Jan., 1928; 
and C. Gini, “The Scientific Basis of Fascism,” Polit. Sci. Quar., Alar., 1927. The 
sources of some of II Duce's ideas are traced in W. K. Stewart, “The Adentors of 
Alussolini,” Avier. Polit. Sci. Rev., Nov,, 1928, and G. A. Borgese, “The Intellectual 
Origins of Fascism,” Social Research, Nov., 1934; and convenient discussions will be 
found in H. A. Steiner, Government in Fascist Italy (New York, 1938), Chap, iii; 
H. Finer, Mussolini’s Italy, Chaps, vi-vii; F. W. Coker, Recent Political Thought, 
Chap, xvii; W. Y. Elliott, The Pragmatic Revolt in Politics (New York, 1928), Chap, 
xi; and A 1 Palmieri, The Philosophy of Fascism (Chicago, 1936). See also a collec- 
tion of documents in H. W. Schneider, Making the Fascist State (New York, 1928), 
Appendix. 
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ing outside the state, nothing against the state.” ^ A great spiritual 
entity carrying on unbrokenly from generation to generation, the 
state has the supreme task of protecting and extending the national 
interests, and in doing this it may sacrifice or defy with impunity the 
interests of individuals, classes, and organizations. Duty and disci- 
pline are the watchu^ords of the citizen; authority and order, those 
of the state. (2) The state, thus glorified, is (for Italy) equated with 
the existing, i.e., the Fascist, government. In this government, it is 
taken as axiomatic that a few persons, and even one, may better rep- 
resent the nation than any larger number of individuals in the mass, 
and that it is the right and duty of even the one to govern the rest — 
if necessary, against their will. The state is the final authority; the 
government voices the state’s wUl; 11 Duce speaks the first and last 
word for the government; to all intents and purposes, II Duce is the 
state.- (3) Popular sovereignty, democracy, majority rule, minority 
representation, bills of rights, separation of powers — these are out- 
worn dogmas having no place in a virile and effective system of gov- 
ernment. The aim is, rather, “to displace the enfeebling creeds of 
individual equality, freedom, and right” by Fascism’s own “orderly 
doctrine of an organic, hierarchically constituted nation, whose few 
virile and discerning citizens hold the multitude of commonplace 
individuals in subservience to the realization of destinies more im- 
portant and permanent than their limited hopes and beliefs can con- 
template.” ® Democracy is therefore definitely ruled out, and liberty 
substantially so; authority alone remains. 

(4) No government, says Mussolini, has ever 
WAR, NATIONALISM, dispense with force; and while some 

RACE, IMPERIALISM jg made to convey the impression that 

for Fascists, force is spiritual rather than physical, the entire history 
of the Fascist rise to power, and of Fascist government afterwards, 
warrants including in any list of Fascist doctrines that of violence. 
Upon occasion, indeed, Mussolini and other Fascists have explicitly 
defended violence as a means of achieving political ends. (5) From 
this, it is but a step to the doctrine of war. Pacifism is repudiated, per- 
petual peace deprecated as depressing and as negativing the funda- 
mental virtues of man. “War alone,” Mussolini has asserted, “brings 
up to its highest tension all human energy and puts the stamp of 

^ This is a far cry from Mussolini’s “Down with the state in all its forms and in- 
carnations,” voiced in Popolo d’ltalia, Apr, 6, 1920. 

“ “Whoever governs,” Mussolini himself has said, “is the state.” “II Buce,'’’ mean- 
ing “the Leader,” is the title by which Adussolini is most commonly known. On his 
present official tides, see p. 838 below.- 

“ F. W. Coker, Recent Political Thought, 476. 
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nobility upon the peoples who have the courage to meet it.” (6) 
Communism envisages a classless society devoid of national or racial 
frontiers except such as may be maintained merely for purposes of 
administrative convenience, but Fascism condemns all such cosmo- 
politanism and is frankly and aggressively nationalist. “We com- 
mence,” says Mussolini, “with the concept of the nation. . . . We are 
therefore antithetic to all the internationalisms.” Viewing the Italian 
nation as an organism — “a moral, political, and economic unity, 
which realizes itself in the Fascist state — Italian Fascism nevertheless 
differs from German National Socialism in refusing to attach much 
importance to internal differences of race. There are no biologically 
“pure” races, says Mussolini; and anyway race is mere feeling, not 
reality.^ (7) Closely connected with the doctrines of war and na- 
tionalism is that of imperialism. “Imperialism,” we are assured by 11 
Duce, “is the eternal and immutable law of life. It is, at bottom, noth- 
ing more than the need, the desire, and the will to expansion which 
every individual, every live and vital people, possesses.” It may be 
“democratic, pacific, economic, spiritual,” as well as “aristocratic 
and military”; it may seek expansion by persuasion no less than by 
force — by quiet encroachments, or even by mere denial of oppor- 
tunity to others, as well as by armed demonstrations in foreign parts, 
e.g., Ethiopia. But it is a prime law of national life. (8) Carrying to 
its logical conclusion their party’s emphasis upon tradition, the Fas- 
cists systematically exploit the past, dressing up history so as to draw 
from it powerful emotional support for the regime. “Rome,” says 
Mussolini, “is our point of departure and of reference: it is our sym- 
bol, or if you like, it is our myth. We dream of a Roman Italy” — 
also, it might have been added, of the Mediterranean as a Roman sea 
and of empire in Africa and the Near East as a Caesar might have 
envisaged it. 


ECONOMIC AND 
SOCIAL MATTERS 


(9) Politics and economics in the totalitarian 
state are inseparable; Italy must be a unit eco- 
nomically as well as politically, and all economic 
activity must serve the higher ends of the state. Far from originat- 
ing in theft, as the socialists say, private property is the result of toil 
and thrift; and it must be maintained, if for no other reason, because 
economic self-interest is the most powerful incentive to productive 
activity. The self-interest of the property-owner must at all times, 


^ Close association with Nazi Germany, as well as a desire to curiy favor with 
the Arabs, has, however, in later days influenced the Fascist leadership to manifest 
considerable hostilit)'- toward “non-Aryans,” especially Jews. In 1938, for example, 
marriages between Italians and non-Arj-ans were prohibited. See J. Starr, “Italy’s 
Antisemites,” Jewish Social Studies, Jan., 1939. 
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however, be subject to whatever regulation is required by the higher 
self-interest of the nation; the state has a right to step in at any mo- 
ment and direct private initiative into channels which it considers 
desirable, or to supply the deficiency when private initiative falters. 
Labor is to be regimented in Fascist syndicats or unions; strikes and 
lockouts are to be prevented as tending to frustrate the supreme end 
of the economic system, i.e., the increase of national wealth by pro- 
duction; the rural community being the mainstay of the state, land 
reclamation, peasant ownership, and cultivation aimed at national 
self-sufficiency are placed high in the list of public policies; and a 
new order is envisaged in which the distribution of labor and capital, 
as well as the system of production, shall be planned in advance and 
as a whole “on the basis of a knowledge of every need.” (10) Finally 
may be mentioned the fact that the strong doctrines enumerated and 
the generally authoritarian nature of the regime do not imply any 
disregard for the material and social well-being of the people. Ques- 
tioned on this point, Fascist spokesmen would be quick to contend 
that the ultimate objective is a well-ordered society of industrious, 
prosperous, and contented men and women; and, as a competent 
observer has pointed out, the great undertakings of the regime — in 
the domains of social insurance, public health, labor legislation, and 
other social services — have been precisely those which English social- 
ists and Tory democrats would applaud.^ How effectively the social 
purposes avowed can be promoted by a government which admits 
the masses to no share in determining public policy is a matter of 
grave doubt. But the present point is that Fascism no longer lacks a 
social program. 

Contrary to the desire of many of his supporters, 

THE F.'VSCIST PARTY • J ...1, 

Mussolini, in the autumn of 1921, engineered the 
establishment of a Partito Naziomle Fascista, or Fascist party. To be 
sure, he had declared that all parties in Italy “must end, must fall”; 
and all that had come down from pre-Fascist days did indeed disap- 
pear, even before abolished officially in 1926. To be sure, too, a 
Fascist party could not be, and certainly was not designed to be, a 
party in the usual sense of a politically organized segment of the body 
politic competing for office and pow'er with other similar organiza- 
tions. In the Fascist conception, what existed first was a “move- 
ment”; to achieve its objects (one of which was to suppress parties), 
the movement took on the name, form, and technique of a party; in 
turn, the party became inextricably interlocked with the govern- 
^ H. Finer, Mussolini’s Italy, 183. 
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ment — an organ of the state; and the ultimate product was what is 
known in general as the “regime.” As late as 1929, leading Fascists, 
considering that the new so-called party had served its purpose in 
consolidating the revolution, were ready to see it dissolved, or at all 
events converted from a political into a merely “cultural” institution. 
To iMussoiini, however, the party had become the “capillary organ- 
ization of the regime — so indispensable that if it did not exist it would 
have to be invented” — as indeed it had been. From first to last, it has 
been a major instrumentality of power, lending the regime some 
appearance of a popular basis, yet serving all necessary purposes 
of autocracy. 


THE PARTY AND 
THE STATE 


So vital IS the relation between the party and the 
state that a further word of comment on the mat- 
ter is required. At no single time has this relation 
been succinctly and categorically defined; rather, it has been a matter 
of development through successive stages, and as it stands today is 
to be deduced from somewhat scattered evidence. Following the 
analysis of a recent writer, in the first stage, from 1922 to 1925, the 
state appeared to take no official cognizance of the party; opposition 
groups were still represented in the cabinet and in Parliament, and the 
Fascist cause was carried forward through agencies and means effec- 
tive enough, but devoid of legal or constitutional basis. A second 
stage, from 1925 to 1929, saw responsible, parliamentary government 
formally abandoned and the Fascist party emerge from the back- 
ground into a position where local ^asci and provincial fascist federa- 
tions became juridical persons and the party Grand Council was by 
law (in 1928) given the function of preparing electoral lists and 
recognized as an organ of the state. In the third and final period, 
from 1929 to the present, the internal organization and discipline of 
the party became matters of public law, the party national secretary 
was made appointive by royal decree and in 1937 given the status of 
“minister,” and the third and fourth of the party’s successive “stat- 
utes,” or constitutions, i.c., those of 1929 and 1932, were likewise 
promulgated by decree from the Quirinal. In the outcome, the party 
— described in the 1932 statute as “a civil militia under the order of 
the Leader in the service of the Fascist state” — ^became as truly an 
organ of the state as is the Ministry of the Interior, or even the king 
himself. In a famous decision (in the Maddalena case) in 1932, the 
highest court of the realm recognized members of the party official 
hierarchy as having the status of public o-fficers} 


* H. A. Steiner, “The Constitutional Position of the Partito Nazioiiale Fascista/’ 
Amer. PoUt. Sci. Rev., Apr., 1937. 
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PARTY AIEMBERSHIP thc early ycars of the party, virtually anybody 
who aesired to join was welcorned, and the local 
secretaries vdio rounded up the largest numbers of recruits were re- 
warded vdth the heartiest commendation. After 1924-25, however, 
the rolls began to be purged of slackers and hangers-on and, under 
stern injunctions from 11 Diice, applicants were scrutinized more 
closely with respect to their earnestness and loyalty. In 1927, indeed, 
the policy was introduced of admitting to the party only young peo- 
ple Avho had received training in the youth organizations sponsored 
by the party, i.e., the Balilla,^ for boys between 8 and 14 years of age, 
and the Avangtiardia (“Advance Guard”), for those between 14 and 
18. Until 1930, the recruits were avail gitardisti, admitted at 18; after 
that, they were drawn, at the age of 2 1, from a new organization, the 
Giovhie Fascisti (“Young Fascists”), maintained for youths between 
1 8 and 2 1 There were alv'a)''S elements in the party, however, that 
favored a more liberal policy, with a view to progressive fusing of the 
party noth the nation; and this influence, together with the outlaw- 
ing of all other parties, led in 1932 to adoption of a more receptive 
attitude: admissions from outside the junior groups once more be- 
came possible, and have since continued so, even though under care- 
fully guarded conditions. To this day, the main accessions to the 
party take place on the annual “day of levy,” April 2 1, when youth 
who have reached the age limit for their respective organizations are 
“graduated” into the next organization above — the young men of 2 1 
into the party. But recruits are received sparingly also from the out- 
side. All are required, upon admission, to take the oath: “In the name 
of God and of Italy, I sv^ear that I will obey the orders of the Leader 
without questioning, that I will serve the cause of the Fascist Revolu- 
tion with all my powers and if necessary with my blood.” 

Figures purporting to show the strength of the party are apt to 
be confusing because of being computed on differing bases. Some- 
times only the actual members of the party in the strictest sense are 
counted in, sometimes the members also of auxiliary organizations. 
Thus when, in the autumn of i935’ bona fide members (all, of 
course, adult males) numbered 1,375,714, various women’s and 
youth organizations, properly reckoned as party forces, had 
1,579,232 names on their rolls, and children’s training organizations 
a total of more than three millions— figures which are not greatly 
changed today. In a total national population of some 4^,000,000, 

^ So called in honor of a Genoese lad who, in 1746, touched off a patriotic re- 
bellion in northern Italy by hurling a stone at some Austrian police. ... , 

= There are parallel organizations for girls, but not leading to membership in the 
party. 
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the party membership proper is not overwhelming. But of course 
it could have been made far larger if less rigidly selective procedures 
had prevailed. Motives for joining the party vary all the way from 
sincere attachment to its principles and program to the practical con- 
sideration that for professional, and many other, people it is better to 
be in than out, and the even more practical circumstance that the 
party affords the only gateway to offices, honors, and other perqui- 
sites and benefits. Party members accused of any of a long list of 
offenses may be brought before a disciplinary tribunal and, if found 
at fault, admonished, suspended, or expelled, according to the gravity 
of their dereliction. At times, there has been a general combing over 
of the lists, with a view to wholesale purging of the disloyal or other- 
wise unfit. 


PARTY ORGANI- 
ZATION: 


An earlier nondescript association of fascist 
bands has through the years been transformed 
into an integrated and disciplined party, and it 
goes without saying that there has been a corresponding develop- 
ment of organization and machinery. One looking for an authorita- 
tive indication of what the mechanism now is will find it in the most 
recently issued statute, or constitution, of the party, dating from 
1932, tenth anniversary of the March on Rome.^ Structurally, the 
party consists of some 10,000 local lodges or chapters, fasci di com- 
battimento^ formed in the communes on authority of the secretary 
of the national party, and each a nucleus around which are grouped 
auxiliary youth and women’s units. The basic jctsci, in turn, are 
organized into provincial federations, each with a secretary, ap- 
pointed by ll Diice on nomination of the national secretary; and 
guidance and control are supplied from the national party authorities 
mainly through the medium of these provincial organizations. 

Turning to the partv statute for information on 

THE LEADER • P , f y, n 1 * r 

the national authorities and their junctions, one 
is struck first of all by the absence of any article or section devoted 
to the personage known to be far and away the most important of all, 
i.e,, the Leader; only scattered allusions to him appear. The explana- 
tion is that whereas the statute of 1929 included 11 Diice in the party 
hierarchy and undertook to define his position along with that of 
the other officials and bodies, the Leader was by 1932 regarded as 
outside and above the hierarchy — so supreme that his functions were 
not to be defined, but only those of the various cogs in the machine 
which it was his right to drive at will. Whether as Duce in party 

* For an English translation of this document, see W. E. Rappard et ah, Source 
Book, Pt. Ill, 17-31. 
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aff^rs or as head (Capo del Governo) in government affairs, Musso- 
lini is dictator^ 

THE HIERARCHY I'^ext to tlic Leader stands the secretary of the 
National Fascist party,” appointed for a three- 
year term by royal decree on nomination of the-Leader and with 
approval of the Grand Council. Enjoying the status of a minister 
and entitled to participate in cabinet meetings, serving as secretary to 
the Grand Council, and endowed with broad powers of control over 
subordinate party machinery in all of its ramifications, this hard- 
worked official directs, or is an ex officio member of, more secretar- 
iats, associations, and other agencies than it would be worth while to 
enumerate here. Below him, the party hierarchy and “organs” con- 
tinue with a National Directory, a small deliberative body ( 1 3 mem- 
bers since 1939) wliich helps in the formulation of policies and 
“assists” the government; a relatively unimportant National Council, 
meeting once a year and bringing together (since 1938) all members 
of the National Directory, the 94 federal secretaries of the provincial 
organizations, and a number of other party functionaries; and other 
agencies of sundry forms and functions. 

Most important of all the organs associated with 
II Duce in carrying on the affairs of both party 
and state is the Grand Council of Fascism; indeed, 
if the Leader is forced from his purposes by any influence at all, it is 
most likely to be that exerted by this body. Once larger, the Grand 
Council has come to consist of from 20 to 25 persons, who, apart from 
the Leader as president, fall into three classes; ( i ) the Quadrumvirs of 
the March on Rome, honored with life membership because of their 
past services;" (2) various persons belonging ex officiis and for as 
long as they retain their offices, e.g., the president of the Senate, sev- 
eral cabinet ministers, the national secretary of the party, the presi- 
dents of the national confederations of industry and agriculture; and 
(3) varying numbers of persons appointed for three years by the 
prime minister (who is ll Duce) from among those who have “de- 
served well of the nation and the cause of the Fascist revolution.” 
Even before the party as a whole developed into an organ of the state, 
the Grand Council became such — ^by formal decree in 1928, when, to 
other public functions assigned it was added that of making up the 
list of candidates to be submitted to the voters at parliamentary elec- 
tions, Additional functions possessed today include those of present- 

^ “Having created tlie Fascist part)%’’ says Mussolini, “I have always dominated 
it.” My Autobiography, 296. On the title Capo del Governo, see p. 838 below. 

" One of the original four died a few years ago. 


THE GRftND COUN' 
CIL OF FASCISM 
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ing to the king the names of persons proposed for vacant positions in 
the ministry (including the prime ministership ^); advising the Capo 
del Goveriio (“head of the government”), who of course is also 11 
Duce^ on political, economic, and social questions; and approving or 
amending bills of constitutional significance, decrees of the govern- 
ment, and treaties providing for gains or losses of territory. jMention 
of these broad powers suggests how truly the Council is an organ of 
government as well as of party; indeed, as such an organ it has far 
greater importance than tlie Senate, the new Fascist and Corporative 
Council, or any other strictly governmental authority save only the 
prime minister, or Capo del Govervo. The broad and undefined 
powers of this last-mentioned official, not even the Council is per- 
mitted to curtail. But the body’s rather frequent and strictly private 
meetings, devoted primarily to hearing reports from the prime min- 
ister and the national party secretary, may and do become occasions 
for earnest discussion of matters brought under review; and since 
even a dictator cannot afford to flout his closest associates and ad- 


visers, it is reasonable to suppose that differences of opinion between 
ll Dace and the Council are not always resolved in favor of the 
former. At all events, it is not too much to say that jMussolini and 
the Grand Council govern Italy. 

PARTY FUNDS Money for promoting the Fascist cause came 
largely, in early days, from people of means who 
feared conquest of the country by socialism or bolshevism. Once the 


party was on its feet, machinery for self-financing was introduced; 
and funds seem generally to have been available in whatever amounts 


were needed. One resource is membership fees — five lire for card 
and badge at admission, and annual dues ranging between 1 5 and 45 
lire, in inverse proportion to the length of time one has been a mem- 
ber. From time to time there is a levy of one per cent on the income 
of all members. Other special levies are made upon richer members, 
with penalty of expulsion from the party for refusal to pay. For 
extensive charitable activities carried on by the party, there are still 
other more or less arbitrary assessments; and of course there are occa- 
sional voluntary contributions. The payments exacted are usually of 
such proportions as to constitute a genuine test of party loyalty; at 
all events, it is doubtful whether they are exceeded in the case of any 
other political party in the world. 


^ The Council is understood to have on file a list of names from which one would 
be selected for presentation to the king in the event of a vacancy in the premiership 
— which explains how it is planned to meet the much-discussed problem of succes- 
sion to the present dictator. 
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All manner of ingenious devices are employed 
tor keeping the party m the public eye, impress- 
ing the people with its invincibility, and emphasizing the honor and 
prestige associated with membership in it. A Fascist militia, recruited 
from oncoming classes of Young Fascists at the age of 20, and num- 
bering upwards of half a million, carries on maneuvers and performs 
public services which dramatize the regime. An elaborate ritual of 
uniforms (black shirts), banners, badges, salutes, songs, and shouts 
makes further impression on the popular mind. Incredibly numerous 
celebrations of party and national anniversaries afford opportunities 
for the lavish public spectacles which a foreign observer has humor- 
ously termed Italy’s “principal industry,” ^ Literary, athletic, and 
other competitions, with prizes for the victors, win the hearts of the 
young. Institutes of Fascist culture, with lectures aimed more or less 
surreptitiously at indoctrination, are made as attractive as possible 
to the more mature. A vigorous party press headed by Mussolini’s 
personal organ, Popoh d' Italia, pours forth incessant streams of prop- 
aganda, while a censorship as rigid as any the world has known pre- 
vents the publication of newspapers, pamphlets, and books of hostile 
tone. Party secretaries and other officials flit hither and yon, watch- 
ing over every phase of both party and national life that may have 
bearing upon the maintenance of morale, loyalty, and control. And 
all the while millions of children and young people are being indoc- 
trinated, trained, and otherwise prepared to take their places on the 
party rolls of the future. Only in other one-party, dictatorial 
regimes, notably in Germany and the U.S.S.R., will one find ritual- 
istic, propagandist, and disciplinary techniques of comparable char- 
acter.^ 


* H. Finer, MussoUm's Italy, 404. a 

' On the Fascist part)' in general, see H. R. Spencer, op. Chap, xii; H. A. 
Steiner, Government in Fascist Italy, Chap, iv; H. F*ner, op. cit., Chaps, xi-xv; G. A. 
Borgese, Goliath; The March of Fascism (New York, 1937); H. W. Schne^er, 
Mahig the Fascist State; and for a Fascist account, P. Chimienti, op 542-^16. 
Extended discussion of the part)'’s techniques of civic training will be found in 
H. W. Schneider and S. B. Clough, Making Fascists Chicago, 1929); types and 
qualities of party leaders are analyzed in H. D. Lasswell and R. Sereno, Govern- 
mental and Party Leaders in Fascist Italy,” Arner. Poht. Sen Rev., Oct., 1937; and 
propaganda techniques are described in A. Zurcher ‘‘State Propaganda in Italy, in 
H. L. Childs (cd.). Propaganda and Dictatorship (Princeton, 1936), 3511. 



CHAPTER XLII 


Government under the Fascist Regime 



A NEW GOVERN- 
MENT IN AN OLD 
SETTING 


O ONE needs to be told that, even in a country with parlia- 
mentary institutions as imperfectly developed as were those 
of pre-Fascist Italy, the monopolizing of power by a party like that 
described, and under the leadership of a Mussolini, could mean noth- 
ing short of a transformation of government from top to bottom. 
To be sure, as remarked elsewhere, some parts of the old political 
structure south of the Alps stiU stand. The king remains in the 
Quirinal. The list of executive departments is not ver}^- different 
from before. The Senate looks much as it did. Except that five 
“supreme” courts have been combined into one, the hierarchy of 
judicial tribunals is structurally intact. Local government is still 
carried on in communes and provinces, with the prefect as principal 
local spokesman for the central authority at Rome. None the less, 
all is different. A king with rather larger powers 
than parliamentary systems ordinarily permit 
has been pushed so completely into the back- 
ground that paragraphers find his obscure and 
helpless position a theme for humorous thrusts, sometimes not un- 
tinged with pity. A group of ministers — all Fascists of unimpeach- 
able zeal and loyalty — compose a cabinet in which a premier-dicta- 
tor, significantly termed by law Capo del Governo sometimes 
holds as many as half a dozen portfolios and, in any event, is the abso- 
lutely dominant figure. The Senate has receded into an even more 
purely nominal and honorary position than it held in former days. 
After having been converted, by stages, from a broadly representa- 
tive body, chosen by the nation on the conventional lines described in 
earlier pages, into a congress of hand-picked Fascist delegates pre- 
pared to rubber-stamp the policies and decisions emanating from the 
dictator’s offices in the Palazzo Viminale, the Chamber of Deputies 
gave way in 1938 to a Fascist and Corporative Chamber, instituted 
in conformity with long-developing plans for a “corporative” type 
of state. A triumphant party — the only one permitted to exist — ^lias 
become by law an organ of the state, so inextricably interlocked with 
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the government, in both personnel and function, that no one can say 
with assurance M^here party leaves off and government begins. 

Has the new regime any basis in constitutional 

xxrtx K'x' TT ■io T>T? r>r\ A T r' - — - . 


wHAi HAS BECOME answcr is, perhaps, both “yes” and 

OF THE STATUTo . ” Pascists first came to power, 

Mussolini avowed that their intention was to govern within the 
framework of the national constitution, oxStatuto. By 1925, histone 


had changed, and Ave hear him asserting: “We must violate the 
Statnto.” No longer, he said, did that instrument meet the needs of 
the country; in effect, it had been revoked by “the march of events”; 
“are we dealing with archaeology or with politics?” Nevertheless, 
the Statuto has never been abrogated by overt act; nor has its text 
ever been formally amended. A gesture toward regularizing the 
newly arisen regime was indeed made in 1924, when a commission 
was named to consider constitutional revision. The resulting recom- 


mendations, however, were not followed up. Instead, the view pro- 
pounded by a leading member (Alfredo Rocco) prevailed that Fas- 
cism was mcrcl}'’ “transforming” the political system, not creating a 
new one; from wliich the deduction was drawn that whatever 
changes were desired could be effected by simple “constitutive legis- 
lation.” ^^iewed correctly, in Fascist theory, the Statuto was origi- 
nally intended to provide for control of affairs by the king’s govern- 
ment, vnth Parliament as only a ratifying agency. Recovering full 
control for this same king’s government (in which 11 Dnce was^now 
the central figure), and relegating Parliament to a secondary role or 
less, represented merely a “restoration,” or “purification, of a fun- 
damental law which democrats had “degraded.” Persons who dis- 
agree with this interpretation will contend that the constitution not 
only has been ignored in plenty of individual instances, but has to all 
intents and purposes been repudiated as a whole. The Fascist view- 
point, however, deserves at least to be noted. 

In the earlier order of things, all executive power 
THE KING IN THE vcsted in the king; and this is still the con- 

NEW REGIME stitutional theory.^ All appointments, for ex- 

ample, continue to be made in the monarch’s name. Having appar- 
ently accepted the Fascist order for what it is, Victor Emmanuel 
III,- however, shares in the conduct of public affairs in only the most 
perfunctory fashion. Actual power belongs elsewhere-chiefly, of 
course, to the premier-dictator and the agencies, old and new, in 


^Reasserted in the Fascist law of 19^5 making the prime minister “head of the 
JSyfenI oSy b„, king of A.baoi, »d emp.,0, of Ethiopia. 
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which he is the dominating figure. Of these agencies, two are of 
main importance, i.c., the cabinet and the overlapping Fascist Grand 
Council, concerning which something already has been said. 

Structurally, at all events, the council of minis- 
THE MINISTERS AND patliamentar)^ regime was a good 

THE HEAD OF THE found in France and elsewhere. 

GOVERNMENT r' • • 1 J J t 

hrom 12 to 15 ministers headed the respective 
executive departments; one of the number was prime minister, with 
usually some added influence and prestige, but with little actual 
supremacy; prime ministers and their colleagues came to office and 
left it with bewildering rapidity. The Fascist order is something 
entirely different. To be sure, the number of ministries, though 
changed from time to time, is about the same as before — of late, 15 — 
and the list, with two or three exceptions, reads as it formerly did.^ 
Moreover, the ministers still function collectively as a council of 
ministers, or cabinet. But from the moment when Mussolini as- 


sumed the premiership in 1922, that office was invested with steadily 
growing power; and in 1925 one of the great organic laws by which 
the Statuto has been supplemented at Fascist hands — a Law on the 
PoAvers and Prerogatives of the Head of the Government ^ — ^for- 
mally converted the prime minister (although without discarding 
that designation) into Capo del Govewo, or “head of the govern- 
ment,” with unique prerogatives and powers. Under terms of this 
instrument as modified slightly by later legislation, the head of the 
government — still occupying technically the post of prime minister, 
and hence “appointed and recalled by the king” — is responsible to 
the king alone for “the general policy of the government,” has full 
authority to “direct and coordinate the activities of the ministers,” 
and is given the inviolability of person commonly reserved for 
royalty, in the form of a death penalty for any attempt upon his life, 
safety, or personal freedom; to which is added the significant provi- 
sion that anyone offending him “in words or deeds” shall be liable to 
both fine and imprisonment. Complete supremacy in the domain of 
legislation is assured by the stipulation that no bill, and indeed not 
even a motion, may be submitted to either the Senate or the new 
Fascist and Corporative Chamber without the Capo’s permission — 
which means, of course, that no proposal on which a vote might 
result unfavorably stands much chance of being brought up. 


^ Foreign Affairs, War, Marine, Justice, Finance, Communications, Public Works, 
Trade and Currency, Corporations, Popular Culture, Education, Agriculture, In- 
terior, Air, Italian Africa. 

"For its te.\t, see W. E. Rappard et ah. Source Book, Pt. Ill, 1 1-13. 
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T^^’■o further aspects of the ministry are signifi- 
cant. In times past, the prime minister commonly 
chose to occupy the post also of minister of the 
interior — for reasons identical with those which 
formerly influenced French prime ministers to 
do the same thing. In addition to this key portfolio, however, 
Mussolini has simultaneously held various others: in 1937, he was 
minister not only of the interior, but also of foreign affairs, colonies, 
Avar, navy, and corporations (late in the year, indeed, he assumed 
the headship also of a newly created ministry of “Italian Africa”); 
at one time previously, he indeed held no fewer than eight out of 
the then total of 14 ministerial positions. This doubling up, of course, 
tends strongly to concentrate power in the premier-dictator’s hands, 
and to simplify problems of discipline and control. A second device 
makes for the same end, namely, the frequent shifting of ministers 
from one post to another. Not only may a minister be dismissed 
summarily and ndth no reasons given, but he may be transferred 
witliout consultation from finance to education, and later on to 
aviation or something else. Under-secretaries in the departments are 
condemned similarly to a roving existence; and all with a view, so 
Mussolini explains, to testing aptitudes and refitting personnel to 
changing circumstances — although the distant observer cannot help 
suspecting that a main object of the practice is to prevent possible 

entrenchment in power on the part of a potential rival. 

From as far back as Napoleonic times, the Italian 
THE CIVIL SCUVICE jias borne general resemblance to 

the French. Interestingly enough, however, as long ago as 1 893 Italy 
arrived at a general system of competitive examinations for admis- 
sion to the inferior grades — a goal which France has not even yet 
reached on the basis of nation-wide law.=^ To be sure charges of 
political manipulation have abvays been heard; and higher o cia s 
have at all times been appointed on frankly partisan and personal 
grounds. But, by and large, merit has received substantia recogni- 
don. Under the Fascist regime, the general structure of the service 
has continued much as before; and competitive examinations are 
still held. As early as 1923, however, it was decreed that each de- 


MINISTERIAL 
MANIPULATION BY 
THE HEAD OF THE 
GOVERNMENT 


■ Among impor.™, opoming ou.dde of thj departments map be men- 

ioned: cf tl„L ponels^r sections o tUc^un^^ 


tioned 


(2) an 


, ■ I • I • - prorc rsnnnpcted with the work of the ministries; 

which give adyce on of proposed legislation and gives the govern- 

* y-»^y-vtTAr‘n»-r»f*Tir 


attorney-general, who examines 
ment legal opinions; and (3) a. 
finances. 

’ See p. 478 above. 


Court of Accounts, which audits government 
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partment should be responsible for the “good civil, moral, and 
political conduct” of its employees; and by stages the service was 
purged — “purified” was the term — of all who were not Fascist 
party members in good standing. Naturally, too, only persons who 
can meet the party test are any longer admitted. Certain groups of 
civil servants (policemen, magistrates, professors, etc.) are denied 
the right to form themselves into “syndicates,” or unions. Other- 
wise, the right of organization exists, even though only by suffer- 
ance, not by law; and the government recognizes no obligation to 
negotiate contracts with its employees collectively.^ 

When describing the machinery of the Fascist 

THE GRAND COUNCIL . , ° j- r. V 

party, m the preceding chapter, it was necessary 
to bring into view an agency of supreme importance (along with 
the Leader), i.e., the Fascist Grand Council.^ At the risk of repeti- 
tion, this institution must here be mentioned again; for, in govern- 
ment no less than in party, it wields fuller control than does any other 
organized body. It is of the essence of Italian totalitarianism, not only 
that a single party shall be endowed with all power and assume all re- 
sponsibility, but that this party shall be incorporated into the fabric 
of the government. As pointed out above, the process of fusion 
began, as a matter of law, when, in 1928, the Grand Council, pre- 
viously only a party organ, became also an organ of the state. 
Overlapping the ministry in personnel (the Leader and several other 
ministers belong to both), the Council, as has been observed, pre- 
sents to the king (through Adussolini as prime minister) the names 
of persons to be appointed as ministers, approves bills to be submitted 
to the Senate and Chamber (including, of course, all that contem- 
plate changes in governmental structure or functions or have other- 
wise a “constitutional” character), and advises the head of the 
government on whatsoever matters he may choose to refer to it. 
In its relations to government, the Council is obviously a great deal 
more than merely a consultative and advisory body. It is, as one 
writer has remarked, in a sense, the ultimate source of both execu- 
tive and legislative power, subject only to the control of the head 
of the government, and responsible to him alone.® 


^ A. Lusignoli, “The Italian Civil Service,” in L. D. White (ed.), The Civil Serv- 
ice in the Modem State (Chicago, 1930), 303-339; T. Cole, “Italy’s Fascist Bureau- 
cracy,” Amer. Polit. Sci. Rev., Dec., 1938. 

" See p. 833 above. 

V. M. Dean, in R. L. Buell (ed.). New Governments in Europe (rev. ed.), 69. 
Before the suppression of the Chamber of Deputies in 1938, the Grand Council made 
up the list of 400 candidates to be put before the voters at parliamentary elections. 
See p. 843 below. 
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NEW LEGISLATIVE 
INSTITUTIONS— THE 

FASCIST AND COR- 
PORATIVE CHAMBER 

(1938) 


When assuming the premiership in 1922, Musso- 
lini significantly reminded the Chamber of Dep- 
uties that he could, if he desired, make of the 
“dim gray hall” in which the body sat, a 
bivouac of Fascist soldiers.” A year l^te^ he 
' ' was heard remarking: “The Chamber of Dep- 

ties has never pleased me. It is an institution which we have foun ^ 
to be extraneous to our mentality and to our fashion as Fascists. 
Later on, he began talking about displacing it altogether with a 
body of quite different character— not popularly elected 
lines but composed of ea: officiis representatives of economic groups. 

move was in the offing, without actually being 

made Tn 10T7 however, it was indicated as definitely impending; 
and in December, 1958, the "^^P fhe oirChanJ^r 

her joined in body known as the Fascist and 

and setting up m ts stead a new u > ^ ^ ^ 

Corporative Chamber. Already f f^relected legis- 

formed into something very different from th^ 

lative branch contemplated m the , approved by 

for “suicide” in 1938, duly “Parlia- 

the king, was an occurrence ^ of Xe term^rno more. To 
ment,” therefore, m the earlier g Chamber being also a 

be sure, the Senate still happened as merely 

legislative body, it is possible t _ ^PP ^nd 

the substitution of one kind o expected to be in session 

since both Senate and Fascist Cumber are exp 

much of the time, acting 

practice in the matter offers ou \ ^ejchsta<y is convoked only 
many, where, as we ha..x horns, or even minutes, 

rarely and for meetings lasting b ^^scht Chamber consti- 

rSrfm SI' Dek"fin* no truer expression in one then 
in the other. „f ,he old atamber of 

Ihe institution has Xch 

thing may well be said about 

it rested through “"f 35 members 

the eve of the Fascist conquest of power, a Chamber ot 535 


THE NOW DEFUNCT 
CHAMBER OF DEP- 
UTIES— SOME CURI- 
OUS ELECTORAL 
HISTORY 
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still presented the familiar aspect of a legislative body chosen by 
manhood suffrage, with proportional representation. In the single 
general election held under the proportional plan (in 1 92 1 ) , no party 
captured as many as one-fifth of the seats; nor, as Fascists recognized 
equally with Socialists and Communists, was it likely that any party 
would ever gain a clear majority so long as existing electoral arrange- 
ments were maintained. For Mussolini, the deduction was obvious; 


the government which he headed, although enjoying only minority 
backing, must be assured the advantage of a parliamentary majority 
by the invention of an electoral system designed expressly to achieve 
such a result; and this end was attained through a new electoral law 


devised by one of 11 Duce^s right-hand men and voted by Parliament 

in 1923. Dividing the kingdom into 15 electoral 
ELECTORAL LAW arcas, each returning 36 deputies, the law intro- 

duced an extraordinary plan under which the 


party polling the largest popular vote throughout the country (pro- 


vided the number was as much as 2 5 per cent of all the votes cast) 
should be awarded two-thirds of the seats in the Chamber, the re- 


maining third being divided proportionally among the other parties; 
and when, in an election held in the following year, the Fascists — 
confronted with only a divided and futile opposition — polled 63 
per cent of the total vote, they obtained something that no other 
party in the kingdom’s history had ever enjoyed, i.e., an independent 
parliamentary majority, and one in the present instance prepared to 
put the stamp of approval on everything that the government pro- 
posed. When the Socialist deputy, Giacomo Matteotti, rose in the 
new Chamber and boldly challenged the validity of the election, 
charging that coercive tactics had been employed and that the 
government had announced its intention to remain in office irrespec- 
tive of the outcome, he promptly disappeared and was later found 
murdered.^ This affair and its repercussions marked the end of the 
last vestiges of parliamentary government in any proper sense of 
the term. The indignant opposition deputies withdrew from the 
Chamber in a body, and those who afterwards indicated a desire to 
return were informed that they could do so only on condition of 
promising unqualified acceptance of Fascist rule. In 1926, Parlia- 
ment was definitely deprived of the right to initiate legislation. 


^ The crime was admittedly Fascist in origin and execution; indeed, Mussolini 
publicly avowed responsibility for it and dared the Chamber to impeach him. A 
“trial” resulted in the acquittal of all but two of the alleged conspirators, and these 
were granted amnesty after serving ttvo months in prison. For a stirring con- 
temporary indictment of Fascism, see iMatteotti’s The Fascisti Exposed; A Year of 
Fascist Eommatioti, trans. by E. W. Dickes (London, 1924). 
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Determined to eliminate all electoral (as well as 
ELECTW/VLLAW other) opposition, Mussolini set up a commis- 

sion charged, among other things, with planning 
a “reform” of the Chamber; and, a scheme of Fascist syndicates, or 
unions, of employers and employees having been introduced in 
1926,^ a comprehensive electoral law of 1928 provided for a new 
“corporative parliament” in which “unproportional representation” 
should have no place — for the simple reason that opposition elements 
(if any) Avould be accorded no representation at all! " Under the 
remarkable arrangements resulting, the country was thrown into 
one grand electoral area. When a new Chamber was to be chosen 
(once every five years), 800 candidates were proposed by national 
confederations of Fascist syndicates and 200 by approved cultural 
and philanthropic organizations; the Fascist Grand Council selected 
from the 1,000 names 400 to be placed, as a “national list, before 
the voters; ^ and the election consisted merely of a nation-wide plebi- 
scite on the list, the voters being asked simply to answer yes or 
“no” to the question, “Do you approve the list of deputies desig- 
nated by the National Grand Council of Fascism? Should the list 
by any chance be rejected, further lists, each containing names not 
to exceed 75 per cent of the number of deputies to be elected, were 
to be drawn up by Fascist syndicates having over 5,000 mernbers, 
and presented to the electorate; and any such list obtaining a plural- 
ity of votes at the succeeding polling should be declared elected in 
its entirety, other lists being allotted the remaining seats m propor- 
tion to the votes polled. In the very unlikely event of this special 
procedure being resorted to, the Fascists could har y 0 worse 
than capture die larger integral block. In point of fact, it was never 

^^N^edSs' to say, all persons nominated— certainly all whose 
names were placed on the final list were Fascists o teste ^ 

and in the electoral “campaign” no opposition speeches were a lowed 

to be made or other hostile activities indulged ” 

law accorded ecjuality of representation to con e e , 

ployers and confederations of employees Actually *e 

sVem was weighted heavily in favor of the yP>°r 

AVhereas, for exLple, in the .pay election, ‘"‘ 1 “ “ 

and employees were autliorKcd to name So candidates each. 

^ On these syndicates, see p. 847 belo\v._ .inrmressed. See p. 829 above. 

= All other parties had, of course, by t PS Lbmitted by the agencies 

»The Coun'^eil Height, however mdude nam^ The were sele'cted w 
indicated; and the 1,000 from which, m the mam, tn 4 
made known to the public. 
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participating employee organizations represented 1,300,000 people, 
the employer organizations only 71,459; in agriculture, the dis- 
parity was as between 1,021,459 and 314,658. And when the lists 
came under the eagle eye of the Grand Council, the scale was tipped 
even farther; on the occasion mentioned, the 400 candidates finally 
put before the voters included 225 representatives of employer in- 
terests and only 85 of the employee groups. On a different basis, it 
may be noted, too, that agriculture, although the occupation of 
more than half of the population, furnished less than a quarter of 
the names submitted to the Grand Council. 


THE SUFFRAGE 


Only Fascists could be put up as candidates, but 
the voters were not confined to members of the 


party, or even to avowed sympathizers. Women had never voted 
in Italy, and were still ineligible; ^ and the male electorate was smaller 
by almost a fourth than in pre-Fascist days. But any male citizen 
might vote at the age of 21 (18 if married and a father), provided 
he met one of four formal qualifications: (i) liability to payment 
of syndical dues as an employer, an employee, or member of a pro- 
fession; (2) payment of 100 lire (about $15.00) direct taxes, or 
enjoyment of an annual income of 500 lire from government bonds; 

(3) receipt of a salary from the national or a local government; and 

(4) membership in the clergy of a recognized church. The total 
potential electorate numbered some 10,500,000, nearly two-thirds 
qualifying as dues-payers to syndicates. 


TWO ELECTIONS 


Two elections were held under the system de- 
scribed (in 1929 and 1934), and a third would 


have been due in 1939 if the Chamber had not been abolished. On 


the first occasion, 8,519,559 voters who went to the polls deposited 
in the electoral urns tricolor-decorated ballots indicating their ap- 
proval of the Grand Council’s list, while 135,761 deposited severely 
plain ballots bearing the single word No; anyone interested could 
easily enough see how any elector was voting. Five years later, the 
results still more closely approached Mussolini’s oft-boasted “100 
per cent”: 10,025,513 affirmative, 15,265 negative. No unbiased 
observer supposed that these extraordinary figures reflected the 
actual sentiments of the 90 to 95 per cent of the electorate that went 
to the polls. Whatever the quite unascertainable proportion of bo 72 a 
fide supporters, the number of actual dissenters who were cajoled, 
frightened, or otherwise influenced to “go along” must have been 
considerable. Nevertheless, any regime that can muster such evi- 


^ In 1925, to be sure, they were given the suffrage in municipal elections; but, 
ironically, all such elections were soon abolished. 
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dence of even outward support must be conceded to possess an 
extraordinary hold upon the body politick 

All of this, however, is now a thing of the past. 
THE NEW FASCIST Local elections disappeared early in the history 

AND CORPORATIVE rr- - i i i 

or Jfascist rule: national elections — such as they 

CHAMBER , ^ 

were — are now gone also. 1 he new r ascist and 
Corporative Chamber has no fixed number of members “ (for the 
present, the total runs close to 650) ; but all belong because of ap- 
pointment by jMussolini to other organs of the regime — in other 
words, all serve ex officih, and none sit for any fixed term. One 
category consists of 11 Diice himself and the members of the Fascist 
Grand Council — in all, some 25. A second category consists of all 
party federal secretaries and other officials composing the party 
National Council — a total of approximately 120. The remaining 
500, or thereabouts, comprise the “corporative” representation and 
include all members of the National Corporative Council — chiefly 
the 500 active members of the councils of the 2 2 category corpora- 
tions.'’ Every individual member owes his position to selection for 
some post or other by ll Duce, and can be removed by the same 
authority — which of course means that the new body can be con- 
trolled even more directly and effectively, if possible, than the old 
handpicked, rubber-stamp Chamber of Deputies. 

The comment just made on the corporative ele- 
THE CORPORATIVE Chamber presupposes some 

ST.ATE-UNDEREY- acquaintance with a set of institutions especially 
iNG CONCEPTS characteristic of the Fascist system; and to these 

we must next turn. When assuming the premiership in 1922, Musso- 
lini indicated his government’s intention to exercise a guardianship 
over the nation’s economic life and to tolerate no conflicts between 

* It goes without saying that at election time the Fascist government and its multi- 
tude ot agents spared no effort to stimulate the people to make the best possible 
showing. Election day was fixed to coincide with some patriotic celebration; Fascist 
orators swarmed through thb countrj' like locusts; buildings were playered with 
Fascist appeals; workers were told that they must vote for the regime if they wanted 
to hold their jobs; stay-at-homes were rounded up by assiduous black-shirts and 
rushed to the voting places; whole villages, indeed, assembled their voters and 
went marching to the polls behind a band! See, however, an Enghsh observer s 
interesting comments on the contemptuous attitude, and even ° 

the voters. H. Finer, Mnssolmi’s Italy, 266. Cf. G. Salvemim, Totalitarian Elec- 
tions’ in Italy Today,” Social Research, Feb., 1937. . farmer 

= The members are known officially as national councillors, ^ike the form 
deputies, they must be at least 25 yf rs of age and in possession of full Civil and 

political rights; and they receive salaries as fixed by aw. . ^ i _ r 
^ “ The reason why the three groups appear to exceed the total of 650 is that the 
categories overlap cLsiderably in personnel. Only about 650 different persons ha e 
seats. 


STATE— UNDERLY- 
ING CONCEPTS 
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capital and labor that would interfere with productive enterprise. 
How fully this forecast has been realized is indicated not only by 
the government’s great holdings of stock in key industries today, 
its control over banking and credit, foreign trade, agriculture, and 
manufacturing, but by its now largely fulfilled plans for a “corpora- 
tive state” grounded upon economic relationships and objectives and 
so far eclipsing the purely political state that a “fascist and corpora- 
tive chamber” has stepped into the position of the Chamber of 
Deputies itself. Agreeing with socialists and syndicalists of pre-war 
days that politics and economics arc inseparable, the Fascists have 
developed views otherwise very different, in at least four funda- 
mental respects: ( i ) while insisting upon the ultimate authority of 
the state to regulate every phase of economic and social activity, 
they strongly uphold the right of private property and look to 
private enterprise as, after all, the principal agency for carrying 
forward the country’s economic life; (2) instead of seeking to sup- 
press class consciousness and distinctions, with a view to an eventual 
classless society, they propose to perpetuate and stabilize classes, 
e.g., workers and employers, as furnishing the varied and comple- 
mentary elements from which a full-orbed state must be built; (3) as 
a matter of avowed principle, even though not completely realized 
in practice, they insist that no one class shall be favored at the e.x- 
pense of other classes; and (4) for them, the classes existing in Italy 
form a complete and self-contained group, with no true community 
of interest \vith classes, however similar, beyond the national 
frontiers. 


THE DEVELOPING 
MACHINERY 


Out of these concepts arises the Fascist hierarchy 
of syndicates, federations, confederations, and 
corporations, and ultimately the general scheme 
of the corporative state. Coming into power the avowed enemy of 
socialism, the Fascists lost no time in turning their weapons against 
the Socialist-dominated trade unions. As early as 1922, their pro- 
gram contemplated replacing these with Fascist-controlled syndi- 
cates, to be joined in federations, and these in confederations; and 
not merely of workers (“white-collar” and manual), but of em- 
ployers as well; and eventually, the employee and employer hier- 
archies were to be tied together in “corporations.” Realization of 
the plan proved difficult and slow, but a law of 1926, entitled “The 
Legal Discipline of Collective Labor Relations,” drew the outlines 
of the system, and the principles intended to govern the relations 
of workers and employers with each other were set forth in a Labor 
Charter of 1927 which was hailed as the last word in enlightened 
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labor policy.^ In anticipation of the final rounding out of the scheme, 
a Ministry of Corporations, with Mussolini at its head, was estab- 
lished in 1926, and in 1930 a National Council of Corporations, also 
presided over by Mussolini, and intended to bring together not only 
representatives of the corporations when established, but economists 
and other experts as well. Finally, in 1934 — the superstructure hav- 
ing thus been created in advance — a total of 22 corporations, planned 
to link up employer and employee organizations identified with an 
equal number of occupations or businesses, were decreed, with the 
Council of Corporations revamped to consist of 823 persons be- 
longing to the various corporation councils.” 

The primary unit in the remarkable mechanism 

THE SYKDICATi:S , ^ij-i j- j J-.- 

thus evolved is the syndicate-, and a syndicate is 
a union or association of workers or of employers, as the case may 
be, in a given branch of industry and within a particular area. The 
area may be a commune or other small district, but more often it is 


a province, a region, or even the country as a whole; and all syndi- 
cates are composed either of employees or of employers — never of 
the two combined. Membership is voluntary; but non-members 
within the area and occupation must, equally with members, make 
an annual contribution to the syndicate treasury not exceeding one 
day’s pay in the case of workers and one day’s pay-roll in that of 
employers; and non-members are bound, equally with members, by 
labor contracts negotiated and other actions taken. The principal 
functions of the syndicates are, indeed, to negotiate collective labor 
contracts covering hours, wages, and other conditions of work (al- 
though this 1 unction has tended to be taken over by the federations, 
or even confederations, spoken of below), and to defend the interests 
of their members in disputes adjudicated in labor courts. Every 
syndicate must have a president or secretary, chosen by the mem- 
bers. But these officials require confirmation from Rome; a board 
of directors (usually found) may be supplanted from Rome by a 
commissioner; and a syndicate accused of irregularities or of insuf- 
ficient enthusiasm for the Fascist regime— may suffer a withdrawal 

of governmental “recognition,” 

S}mdicates of workers and syndicates of em- 
FEDERATioNs AND ployers are grouped separately into national 
CONFEDERATIONS federations, each with a councifi an executive 


’ For the texts of these important documents, see W. E. Rappard et al, Source 

For'ih^ieirS the measure, see ibid 5P-63. Accuracy 
that certain corporations had existed, at least on paper, somewhat before this date. 
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committee, and a president (employers) or secretary (workers); 
and the federations are in turn organized into nine national con- 
federations ^ — four representing workers in industry, agriculture, 
commerce, and credit and insurance, four representing employers 
in these same fields, and a ninth representing professional men and 
artists. These confederations are regarded as semi-public; their 
officers are appointed by the Fascist government; and, as explained 
elsewhere, it was to them that the electoral law of 1928 'entrusted 
the naming (in allotted quotas) of 800 candidates when a new 
Chamber of Deputies was to be elected. 

To this point, the hierarchies of employer , and 

POT? POI? ATTO'NJ^i T ’ L J 

employee organizations parallel each other, but 
are entirely separate. In the corporations, capping the structure, the 
two are finally brought together. Pursuant to a Law of Corporations 
passed in 1934, Mussolini in the same year announced, as we have 
seen, 22 such groupings, covering various branches of production 
such as cereals, vineyards and wine, sugar beets and sugar refining, 
forestry, fisheries, building, paper and printing, mining and quarry- 
ing, inland communications, and theatres and public entertainments ■ 
— each corporation functioning through a council composed of 
equal numbers of representatives of employer and employee federa- 
tions (together with a few technicians) in the particular branch, 
with Mussolini or some one designated by him, as president, and 
with members of the government, or other party adherents, as addi- 
tional officers. Charged with supervising the regulation of wages 
and production costs within their respective industries, controlling 
relations with other industries, adjusting larger issues in dispute 
between capital and labor, promoting economic education, and 
advising the government on industrial matters, the corporations are 
themselves linked up in the National Council of Corporations, com- 
posed mainly of the 500 active members of corporation councils (the 
number was reduced to this figure by law of 1939), who, in turn, as 
we have seen, constitute over three-quarters of the membership of 
the new Fascist and Corporative Chamber.^ After all, the entire 
syndical-corporate structure is hardly less a political than an eco- 
nomic instrument. Devised and developed by the Fascists, actuated 

’ Prior to 1934, there were 13 of these. 

■ A rearrangement in January, 1939, introduced some changes in the list, but 
preserv'ed the former number. The complete list, with composition of the respective 
councils,, will be found in H. A. Steiner, “Fascist Italy’s New Legislative System,” 
Amer. Polk. Sci. Rev., June, 1939, p. 458. 

° A similar number of associate members have functions in connection with the 
internal affairs of the corporations, but do not belong to the Chamber. 
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from top to bottom by Fascist ideals, and manned, in all important 
posts, by Fascist officials and appointees, the system constitutes a 
principal means by which the regime is to be perpetuated and by 
which national well-being and power are to be enhanced as the 
regime’s ultimate justification.^ 

No part of the old governmental system has un- 
dergone less change at the hands of the Fascists 
than has the Senate. To be sure, a group of 
liberal-minded senators voiced strong opposition in the earlier days, 
voting persistently against basic Fascist measures. To be sure, too, 
life was made so uncomfortable for many that they went into semi- 
voluntary exile, or at all events abstained from further attendance 
at sessions. As a predominantly aristocratic, government-appointed, 
and government-controlled body, the chamber as a whole, however, 
has proved tractable enough; and Mussolini has consistently played 
up to it by flattering its sense of importance as a force for order and 
stability. Decidedly more than half of its members have been 
appointed since 1922; and if this were not sufficient to assure prompt 
and decisive support for the government’s measures, any requisite 
quota of new Fascist senators could be added by a few strokes of 
the pen. The composition and general appearance of the body 
w'ere not touched by the legislation which uprooted the Chamber 
of Deputies. 

It is too early to forecast the workings of the 
A MODEST ROLE FOR parliamentary set-up in any very definite 

THE CHAMBERS Way, but it is clear that the role intended for 
the chambers is, if possible, more modest than that envisaged for the 
Parliament of former years. Not that the legislative output has ever 
been, or likely will in future be, small. During the lifetime of the 
last Chamber of Deputies (1934-38), no fewer than 2,686 projects 

' For somewhat- fuller accounts of the corporative system, see H. 'W. Schneider, 
The Fascist Govermneiit of Italy, Ciiap. iv; R. L. Buell (ed.), New Goveniments m 
Europe (rev. ed.), Chap, iv; H. A. Steiner, Government in Fascist Italy, Oiaps. vu- 
viii; and H. Finer, MussolinFs Italy, Chap. xvii. Important special works include 
C. Haider, Capital and Labor under Fascism (New \ork, 1^9) T- Pitigham, The 
Italian Corporative State (London, 1933); A. Pennachio, The Corporative State 
(New Yor£ 1927); and G. L. Field, The Syndical and Corporative Institutions of 
Italian Fascisin (. he^v York, 1938). For discussions of the subject '’iT 

self see his The Corporate State (Florence, 1936), and three speeches reprinted 
W E Rappard et al.. Source Book, Pt. Ill, 63-88. Among valuable recent works on 
Fasdst ecoLmic policies may be mentioned C. T. Schmidt The 
Sword- Labor Land, and Property in Fascist Italy (New ^ork, 1938), and i 
kalm (Now Vl. .,39); W G. Walk. f"”™ 

PoIicytAii Analysis of half s Economic Experiment (Cambridge, Mass., 1938). The 

last-mentioned book is in many respects the best on the subject. 
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of law were enacted, out of a total of 2,705 which the government 
introduced. In this same period, however, precisely four private- 
members’ bills made their appearance, and only 34 oral or written 
questions were addressed to the ministers. Notwithstanding free 
use of the power to legislate by decree, the government chose to 
have a large proportion of its measures cast in the form of statutes. 
But this did not mean that Parliament itself could originate a great 
deal, or indeed do much of anything except perfunctorily place 
its stamp of approval on what was sent along to it from government 
headquarters in the Palazzo Viminale. Far from being a move in 
the direction of a more independent legislature, the law of 1938 
creating the Fascist and Corporative Chamber frankly recognized 
the “head of the government” as the supreme legislative authority 
and the Senate and Chamber as having only the auxiliary function of 
“collaboration.” 


LEGISLATION 
BY DECREE 


Of continuing importance in the legislative pic- 
ture is, of course, also the practically unlimited 
power of the government to legislate by execu- 
tive decree. Elsewhere we have noted the steady growth, even in 
English-speaking countries, of legislation taking the form of orders, 
rules, and regulations emanating from executive and administrative 
authorities; ^ and in Italy, not only did the Statuto from the first 
contemplate executive initiative in law-making, but legislation by 
decree was carried to a high level in pre-Fascist times, notably under 
the stress of the World War. It remained for a statute of 1926,^ 
however, to endow the executive — nominally the king, but actually 
the Fascist dictatorship — with virtually unlimited authority to make 
laws, and to enforce them as such so long as not expressly disallowed 
by Parliament — a parliament so constituted and controlled as mani- 
festly to be extremely unlikely to interfere. Decrees with the full 
force of law might be issued relating to ( i ) the execution of existing 
laws, (2) the exercise of general powers belonging to the executive 
branch, and (3) the organization and functioning of the adminis- 
trative system — and, indeed, significantly, on any occasion of 
“urgency or absolute necessity.” Under the new arrangements since 
1938, the decree power is broadened rather than otherwise. To be 
sure, emergency decrees are still required to be laid before the cham- 
bers and to receive their assent in order to be valid. In other cases, 
however, not only do decrees not require such ratification, but the 


^ See pp. 1 1 i-i 15 above. 

- For the text of this measure, see W. E. Rappard et al., Source Book, Pt. Ill, 
14-16. 
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government, after waiting vainly for 30 days for the chambers to 
act on proposals, may proceed to attain the desired ends by means of 
decree. 

In pursuance of procedural provisions of the law 
creating the Fascist and Corporative Chamber, 
that body and the Senate are organized on similar 
lines, and indeed their rules, dating in the present 
form from late in 1938, are almost exactly alike. Each body has 
a president and other officers, appointed by royal decree, and a set 
of “commissions,” or committees — 14 in the Chamber and eight in 
the Senate ^ — consisting (with a few exceptions) of from 25 to 40 
members each in the one case and of at least 30 in the other. How 
little autonomy is left to the chambers is indicated by the fact that 
the presiding officer in each body, designated in reality, of course, by 
7 / Diice, not only determines how many members each committee 
shall have and makes all the assignments,- but appoints the commit- 
tees’ presidents, vice-presidents, and secretaries and decides to which 
committee any given legislative project shall be referred. Another 
interesting feature is the power with which committees are endowed 
to convert bills into laws without action by the Chamber or Senate 
as a whole. Certain specified categories of bills,® after reference to 
committee in the two houses, are reported out in the usual manner 
and become law only on being voted by the chambers. But all other 
kinds of measures, after being referred, are acted upon definitively 
by a committee in one house, transmitted (if approved) by it to the 
corresponding committee in the other house, and, if there approved, 
made law, on being signed by the presidents of the two chambers 
and eventually, as a matter of form, by the king— without ever 
having been either debated or voted upon by the houses in plenary 
session. Since, matters standing as they do, parliamentary approval 
may practically be taken for granted in the case of any government 
bill die procedure described affords a very natural short cut for 
avoiding delays and difficulties inherent in more ponderous legisla- 
tive machinery The committees, furthermore, may be convened 

^ In the Chamber, the list corresponds almost exactly to that of the ministries, 
i.e., Foreign Affairs, Internal Affairs, Italian Africa, Armed Forces, Justice, Educa- 

"""TlSe old bureau system of selecting the members of commhtees, patterned on 

of legislative power, and a few other types, including any bill for which the gove n 

ment asks or approves use of the plenary proce oractice they are so 

‘ Bills may still be introduced by pnvate members, but in practice tney 

few as to be negligible. 
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for work at any time, regardless of whether the chambers are in 
session/ 

Structurally, the system of courts remains 
JUDICIAL largely as it was in pre-Fascist times. There is 

ARRANGEMENTS France, a separate set of administrative 

tribunals — one (known as the giunta) in each province, with appeal 
to a section of the Council of State at Rome — for the handling of 
actions against public officials; and the hierarchy of ordinary courts 
leads up from the praetors’, or justices’, courts in the administrative 
districts through the courts of first instance, the courts of appeal, 
and (for criminal cases) the assize courts, to the Court of Cassation 
at the top. Such changes as have been introduced are in part bene- 
ficial, in part otherwise. Quite justifiable has been the abolition of 
the former five separate courts of cassation and the concentration 
of their functions in a single tribunal of that name at Rome. Less 
defensible has been a reorganization of the Council of State making 
it more difficult for that body to interpose judicial check upon 
administrative authorities. And least to be commended was the 
creation, in 1926, of a Tribunal for the Defense of the State — a 
special court for the trial and punishment of anti-Fascists, usually 
on accusation brought by members of the secret police, and with 
banishment to the Lipari Islands as the commonest outcome. Strong 
hands, moreover, have been laid upon the processes of justice in 
other ways. In 1925, the judiciary was purged of anti-Fascist mem- 
bers; and while no overt “purification” of the sort has been indulged 
in since, the reason may well be that the judicial personnel (a con- 
siderable fraction of which has received appointment at Fascist 
hands) has been pretty well whipped into line. At all events, one 
hears the inevitable charge that trials having any sort of political 
aspect are not conducted with scrupulous impartiality. Another 
step has been the abolition of the jury system, combined with 
restoration of the death penalty and provision for severer penalties 
generally. As we have seen, trial by jury is under fire in some 
democratic countries, e.g., France and certainly it everywhere 
presents difficulties and problems. But the procedures that have been 
introduced in Fascist Italy in lieu of the abandoned system force the 
conclusion that people there now have fewer safeguards against mis- 


^ There is as yet but little literature on Italy’s new legislative arrangements. For 
much of the above information, the author has been dependent on studies made by 
Professor H. Arthur Steiner and presented in part in his “Fascist Italy’s New Legis- 
lative System,” Amer. Polk. Set. Rev., April, 1939. 

" See p. 565 above. 
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carriages of justice than in an earlier day. Pardons, too, have been 
restricted to juvenile offenders.^ 

^ It would not be expected that a totalitarian 

LOCAL GOVERNMENT iir 

regime would aftord much scope tor local selt- 
government; and in Italy a system already highly centralized, on 
the French pattern, has been pushed to a point where few of the 
forms, and scarcely any of the realities, of local autonomy survive. 
Communes and provinces, to be sure, are still maintained — somewhat 
over 7,300 of the former (the number is constantly shifting) and 98 
of the latter. But in both sets of areas the popularly elected councils 
have disappeared and the machinery of government, when not cen- 
trally imposed, is at least centrally controlled. In the commune — 
once the focus of such free local life as there was, and often a strong- 
hold of socialist opinion — has been found since 1926 a centrally 
appointed, unpaid podesta, or magistrate, who wields both executive 
and legislative powers under instructions from, and checked solely 
by, the provincial prefect and the authorities at Rome to whom that 
official is answerable.- To be sure, in all communes of over 10,000 
population, and in a few lesser ones, there is still a form of council — 
a coiisidta of from 10 to 40 members (80 in Rome). But the coun- 
cillors are appointed by the prefect (in places of over 100,000, by 
the Alinistcr of the Interior), from persons nominated by the local 
syndicates of employers and employees; and while the law specifies 
as many as 16 different subjects (contracts, loans, sales of property, 
etc.) upon which they must be consulted, they are purely advisory, 
with no power of decision or compulsion. 

In the province— once endowed with an elective council enjoying 
considerable power — arrangements are more elaborate, but yield 
the same ultimate results. Here, there is some attempt to keep up 
a distinction between functions connected with national admini^a- 
tion and others pertaining to provincial interests exclusively. The 
second category is entrusted to a provincial “president and a pro- 
vincial “rectory”— the latter bearing some resemblance to the com- 
munal consulta. But both president and rectory are appointed from 
Rome by the Alinister of the Interior; and the two together have 
independence of action only so long as no occasion arises for over- 
ruling or otherwise restraining them. Centmhzed as all government 
is under the Fascist regime, the province is, of course, principally 

" Cf. H. A. Steiner, “The Fascist Conception of Law,” Columbia Law Rev., 

cncc IS merely one or name, as many db i-un-v. om 
to a single podesta. 
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an area of national administration, with the centrally appointed 
prefect as the government’s mouthpiece and trusted agent for the 
carrying out of all of its measures and policies. “The prefect,” says 
the basic Law on Communal and Provincial Government of 1934, 
“is the source of all provincial activity, which receives its impulse, 
coordination, and direction from him.” Called often to Rome by 
Mussolini for conference and instruction, the prefects are rivalled, 
as local incarnations of the regime, only by the provincial party 
secretaries.^ Three important subsidiary agencies include (i) a 
prefectoral council, of two members besides the prefect, which exer- 
cises auditing and other fiscal supervision, ( 2 ) an inspection service, 
which assists the prefect in watching over provincial and communal 
administration, and ( 3 ) a gmnta, or commission, with advisory func- 
tions, but serving also (as indicated above) as a provincial adminis- 
trative court, with appeal to the Council of State at Rome.^ 

Interestingly enough, in the traditionally trou- 
blesome domain of relations between state and 
church, the Fascist government has accom- 
plished what its predecessors never succeeded in 
achieving, i.e., a comprehensive, even if not com- 
pletely satisfying, settlement. During the early stages of the regime, 
an entente cor diale between Quirinal ^ and Vatican was built up, 
with the aid of concessions on both sides; and in 1929, two years of 
arduous secret negotiations culminated in an historic agreement, the 
,Lateran Accord, embodied in three weighty documents — a con- 
cordat, a political treaty, and a financial settlement. 

Dealing with the position to be occupied hence- 
A. HE CONCORDAT Roman Catholic Church and its 

clergy, the concordat permits other cults and churches to be “ad- 
mitted into the state” by legislative enactment and guarantees free- 
dom of worship for all religious groups as long as anti-Catholic 
propaganda is not indulged in, but nevertheless recognizes the 
“Roman and Apostolic Religion” as “the sole religion of the state” — 


FASCISM AND 
THE CHURCH 

THE LATERAN 
ACCORD (1929): 


^ For a typical communication of Mussolini to the prefects (in 1927), see N. L. 
Hill and H. W. Stoke, op. cit,, 463-465. 

“ Composed as it is of the prefect (as chairman), the uvo members of the pre- 
fectoral council, the chief of the inspection service, the chief accountant, and four 
party members designated by the Minister of the Interior, the giunta is an important 
instrumentality for coordinating the prefectoral offices and the party hierarchy. 

The system of local government in Italy today is described at length by H. A. 
Steiner in W. Anderson (ed.). Local Government in Europe, 307-337, and all sig- 
nificant parts of the voluminous law of 1934 will be found, in English translation, 
in ibid., 339-379. For a briefer account, see H. A. Steiner, “The Italian Law on Com- 
munal and Provincial Government,” Nat. Mnnic. Rev., Sept., 1936. 

More truly, Mussolini’s offices in the Palazzo Viminale. 
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in the sense (so Fascist authorities explain) that all official religious 
rites are to be Roman Catholic. Religious instruction in the Catholic 
faith is made compulsory in public schools, both elementary and sec- 
ondary (although requests of parents that their children be excused 
from it are to be honored); and civil marriage ceremonies are no 
longer to be required. On the other hand, bishops, while continuing 
to be appointed by the pope, must in all cases be Italians, must take 
an oath of civil allegiance, must be approved by the government, and 
must abstain from party activities — except, at all events, in support 
of Fascist candidates. 

THE TREATY treaty, the Italian monarchy is recognized 

and all Catholic claims to the former Papal States 
relinquished in return for Italian recognition of the absolute inde- 
pendence of Vatican City, an area of 108.7 3cres,^ containing the 
V atican and Lateran palaces and the Church of Saint Peter’s, and 
with a resident population of some 600; and to this tiny state are con- 
firmed all the trappings of sovereignty, including full powers of gov- 
ernment, a separate flag and seal, a coinage system, a postal system, 
and complete immunity from interference by Italian governmental 
authorities. Not only Vatican City, but two or three small papal 
possessions at a distance from Rome (including the villa of Castel 
Gandolfo) are declared neutral and inviolable; and specific pledge 
is given that communications with the outside world shall never 
be cut off, even in time of war. On its part, the papacy, as a mat- 
ter of voluntary policy, abstains from entanglement in interna- 
tional alliances, and even from membership in the League of 
Nations, holding itself perpetually free to speak with dignity, impar- 
tiality, and force in behalf of peace and other larger interests of 
humanity. 

Having steadfastly refused to accept any part of 
the annuities pledged by the government in 1 87 1 
by way of compensation for church properties 
seized when Rome was occupied in the previous year, lest such action 
be construed as assent to the hotly contested arrangements laid down 
in the famous Law of Papal Guarantees, the papacy was, by 1929, 
entitled, on the books, to a very large accumulated indemnity. To 
get this matter finally out of the way, the third portion of the Lateran 
Accord introduced a mutually satisfactory compromise under which 
the Italian state paid over to the Vatican a lump sum of 750,000,000 
lire (about $39,375,000) in cash and 1,000,000,000 lire (about $52,- 

^ About one-fiftieth the size of Monaco, previously the smallest of independent 
states. 


C. THE FINANCIAL 
SETTLEMENT 



ITALY 


856 


000,000) additional in the form of five per cent government bonds. 
All financial claims have, therefore, been fully liquidated. 

The Lateran Accord provided a sensible settle- 

SURVIVING ISSUES r r t ^ j v rn- 1 

ment for one of the country s most bafning prob- 
lems, and from Mussolini’s point of view any surrenders involved 
must have been more than offset by the presumed gain in national 
unity and morale. No one should have been more aware, however, 
that there then was, and likely would continue to be, wide diver- 
gences between Fascist and Catholic ideals and objectives; and one 
will not be surprised to learn that friction continued, with the Church 
frowning on many things that the Fascists did and the Fascists re- 
senting what they chose to consider unwarranted interference of 
the clergy in matters that did not concern them. After three or four 
years, relations improved — only to become bad again after 1937 be- 
cause of the Fascists’ surrender to antisemitism,^ and especially be- 
cause of their persistent interference with the work of the lay 
Catholic propagandist agency, the Aziojie Cattolica Italiana (“Italian 
Catholic Action”), Early in 1939, death silenced Pope Pius XI on 
the very day before he was expected, in addressing a congress of 
Italian archbishops and bishops, to give fresh expression to his “bitter 
sorrow” because of Fascism’s conduct toward the Church. The old 
scores, inherited from the days of Italy’s unification, have been set- 
tled. But two irreconcilable forces are still contending for mastery 
of the Italian mind and heart.^ 

As has now appeared, the essence of the Fascist 
system is the rejection of popular sovereignty, 
democratic processes, and laissez-faire principles 
in favor of a totalitarian state, supreme over all other institutions, 
regulating and controlling without legal restraint, and directed by 
the few who are presumed to be superlatively capable of guiding the 
nation’s destinies. The key principle is regulation from above. In 
politics, its operation is seen in the suppression of local self-govern- 
ment, the extinction of free parliamentary life, the concentration of 
power in instrumentalities of Fascist creation suited to the attain- 


A REGIMENTED 
NATION 


^ Al. Agronsky, “Racism in Italy,” Foreig)i Affairs, Jan., 1939. 

- An English translation of the Lateran Accord will be found in Current History, 
July, 1929, and the more significant parts in N. L. Hill and H, W, Stoke, op. cit., 
On the general subject, see V. A. Micheles, “The Lateran Accord,” ForeigJi 
Policy Assoc, Information Service, July 10, 1929; G. Ireland, “The State of the City 
of the Vatican,” Anner. Jour, of Internat. Law, Apr., 1933; F. A. Ridley, The Papacy 
and Fascis 7 }i (London, 1937); and B. Williamson, The Treaty of the Lateran (Lon- 
don, 1929). Of historical interest are S. W. Halperin, Italy and the Vatican at War 
(Chicago, 1939), covering the period 1870-78, and the same author’s The Separation 
of CInirch and State in Italiatt Thought from Cavour to Mussolini (Chicago, 1937). 
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menc of Fascist objectives. In the economic domain — nowhere more 
closely joined with the political — it is seen in the unusual participa- 
tion of the state in industrial and financial enterprise, in the strong 
hand kept by the go^'•ernment on the employer and employee organ- 
izations forming the substructure of the corporative system, in the 
denial to capitalism of the opportunities for initiative and free deci- 
sion which have commonly been regarded as essential to its success- 
ful operation. In the realm of education, the universities and second- 
ary schools have been induced or compelled to stress Italian culture 
on nationalistic lines, and in general to propagate Fascist viewpoints 
and principles; ^ while for the whole body of youth, emphasis has 
been placed on physical (with a strong admixture of military) train- 
ing. The press has been muzzled not only by government-made rules 
which determine even the number of pages that a newspaper may 
contain, but by a rigid censorship under which virtually nothing hav- 
ing conceivable political significance may be printed unless supplied _ 
or approved (generally the former) by the Ministry of Popular Cul- 
ture; actual falsification is rare, but ne\vs is extensively suppressed. 

It goes vmhout saying that a regime of this na- 
opposiTioN could not be imposed upon a people habitu- 

ated to a reasonable amount of liberty without stirring criticism and 
opposition; and although this side of the picture has been kept as 
much as possible from the eyes of the world, there is no denying that 
the Fascist order has had plenty of opponents, or that its adherents 
have freely resorted to means, more or less legal, of making the exist- 
ence of such persons uncomfortable. From first to last, those who 
have criticized 11 Dtice, resisted his measures, or withheld support, 
have been effectively silenced. Some, like Matteotti, have been ruth- 
lessly put out of the way. Others have been sentenced to Lipari as 
political prisoners. Still others, including numerous men of distinc- 
tion, have sought safety in France, Belgium, the United States, or 
other countries. For those who find themselves in dissent, the spe- 
cious Fascist assertion that criticism is welcomed, but not opposition, 
affords cold comfort; for in practice criticism can usually be made 
to look very much like opposition. To be sure, we are told that of 
non-Fascists— in the sense of people genuinely out of sympathy with 
the remme— -there are few; the new order, we are assured, has the 
cordial support of an overwhelming majority of the population. 
Evugve opponents, however, bear different testimony. Conceding 
that in various material ways the nation has profited from Fascist rule 
and nowadays counts for more in the councils of Europe and the 
* M. Ascoli, “Education in Fascist Italy,” Social Research, Sept,, 1937. 
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world than perhaps at any time since the rise of the united kingdom, 
they nevertheless tell of great numbers of Italians of all classes who, 
at heart hostile to the regime, merely endure it while waiting for its 
sudden or slow demise; and they insist that no government which so 
brutally stifles all free expression of opinion can possibly become a 
permanent feature of Italian political lifefl 

What the future holds in store, no man can say, 
AN UNCERTAIN j£ belicve with some that democracy has shot 
OUTLOOK world is in our troubled day 

entering a long era of authoritarianism, the conclusion will be that 
fascism, or something like it, will last; and if it lasts anywhere, Italy 
would seem to be as likely an area for it as any. If, on the other hand, 
the present authoritarian reaction be viewed as flowing from only a 


temporary aberration, with liberty predestined to regain in time the 
ground that it has lost, one may have faith to believe that Italy will 
share in the great recovery. Even so, fascism may not so completely 


disappear as to leave no trace. On the contrary, as a corrective of 
governmental ineptitude (standing sorely in need of correction), it 
may prove to have rendered service; and something of its better side 
may remain to color governmental structures and procedures for a 
very long time to come. 


^ Among noteworthy criticisms of the regime is G. Salvemini, The Fascist 
Dictatorship in Italy (New York, 1927); among notable defenses, L. Villari, The 
Fascist Experiment (London, 1924), and Italy (London, 1929). The first author is a 
former professor of history in the University of Florence, now living in exile; the 
second has been a Fascist propagandist emissary in London. Trenchant criticism is 
to be found also in Count C. Sforza, Makers of Modern Europe (Indianapolis, 1930), 
Chap, xxxviii, and European Dictatorships (New York, 1931), Chaps, ii-v. The 
author is an Italian senator who lives in exile and frequently lectures in America. 
An illuminating bit of reading is C. Haider, “The Meaning and Significance of 
Fascism,” Folk. Sci. Qtiar., Dec., 1933, elaborated considerably in the same writer’s 
Do We Want Fascism? (New York, 1934), 74-130. See also M. T. Florinsky, 
Fascism and National Socialism (New York, 1936), and Al. Ascoli and A. Feiler, 
Fascis 77 t for Whotn? (New York, 1938). 
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CHAPTER XLIII 

The Rise of the Soviet Regime 

lOA'IEA^T-IAT more than ’o years ago, a world torn by the 
greatest war in history ^ witnessed also the earlier stages of one 
of die greatest of revolutions. It is customary to think of the French 
Revolution as — measured by its consequences — the most significant 
"cataclysm of the kind in the modern era. Quite possibly, historians a 
hundred years hence will still be of that opinion. Viewed as an over- 
turn in a single country, however, the Bolshevik revolution in Russia, 
starting in the autumn of 1 9 1 7. far transcended the French. Like the 
latter, it put an end to an old and powerful monarcly, swept an estab- 
Jished churcit off its foundations, wiped out a privileged aristocracy, 
cancelled extensive property rights, and challenged an entire exist- 
ing order of economy and thought. But whereas the earlier upheaval, 
after momentarily threatening to turn society upside down, ended 
by merely transferring political and economic 
A STUPENDOUS poAvcr to the middle-class, the later one struck 

REVOLUTION down both the upper classes and such scanty 

middle-class elements as existed and thrust complete control not 
only of government, national and local, but also of the structure 
and processes of industry, transportation, and agriculture into the 
untried and untrained hands of the workers and their revolutionary 
leaders The upshot was the rise of a governmental system unique in 
the annals of politics, and of a socio-economic r6gime constituting 
the greatest experiment of its kind in mankind’s long experience. 
Marcist doctrine, proletarian monopoly of power, one-party dicta- 
torship' economic regimentation— these are salient features of a new 

BolslwHst order which for years the world expected to see go down 
in collapse, but which nevertheless, reoriented at various points in 
: , -A nil What the conflict starting in Europe as 

prS"(:n oariy »t.mn of .„9) develop in.o, d™ alone can 

reveal, 
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the light of practical experience, seems today more strongly en- 
trenched than ever before. 

In consequence, two Europes confront each 

TWO EUROPES ^ ^ 

Other across the eighteen-hundred-milc bound- 
ary line which separates Finland, Estonia, Latvia, Poland, and Ru- 
mania on the west from the Union of Soviet Socialist Republics on 
the east. One is bourgeois, capitalist, and to a considerable extent 
fascist; the other is proletarian, socialist, and officially pointed toward 
’^rhmunism. So unlike, indeed, are the two that, in a sense, the closer 
one approaches the Russian border, travelling eastward, the farther 
off one is. In America, or even Britain, the regime centering at jM os- 
cow is geographically so remote that it can be contemplated some- 
what sentimentally, and even tolerantly. But Germans, Poles, and 
others who live within its shadow view it more realistically, seeing 
in it an imminent menace against which they must exercise unremit- 
ting vigilance. To be sure, 20 years of contact along the frontiers has 
inevitably resulted in a certain amount of accommodation; diplo- 
matic relations have been established or resumed; treaties of non- 
aggression have been entered into; commercial and financial dealings 
have been revived. Propaganda directed from Moscow seems less 
dangerous today than formerly; world revolution is no longer 
openly proclaimed as an objective. The contagion of Communist 
ideas, aims, and policies continues, however, to be feared, and a deli- 
cate international situation in which the Soviet Union is one of the 
most uncertain factors springs to no small extent from the conviction 
that an ultimate aim of those who guide the Union’s destinies is to 
bring capitalism to its knees in progressively wider areas and eventu- 
ally to bolshevize ail Europe and Asia. Whether for fascist Germany 
and Italy or for democratic France and Scandinavia, this belief still 
imposes a Himalayan barrier athwart Europe from the Baltic to the 
Black.' 

„ Technically, the Union of Soviet Socialist Re- 

SIAN” EMPIRE publics, as It now stands, is not Russia, but pre- 

cisely what the name implies — a federation., of 
1 1 socialist republics, of Russian nationality or otherwise, making 

foregoing paragraph was written before Germany and the U.S.S.R. 
Startled the world (on August 24, 1939) wth a wholly unexpected pact of non- 
believed in many quarters to involve an even closer understanding' than 
appeyed. Within a week after the coup, Germany was at war with Poland, Ureat 
Britain, and France, Although employing many similar techniques, fascism and 
^mmunism remain fundamentally antithetic in policies and objectives, and the 
Gcrman-U.S.S.R. rapprochement can hardly be regarded as more than strategic. 
It would be futile, however, to attempt to forecast its consequences for Europe and 
the world; and meanwhile the observations made above may be allowed to stand. 
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common use of the soviet form of government; a German soviet 
republic might as readily belong to it as, for example, the existing 
Ukrainian Socialist Republic, As a matter of fact, however, all of 
the territory in tlic Union today was part of the Russian Empire be- 
fore the Revolution; and although the two are not identical geo- 
graphically (chiefly on account of war-time losses of territory to 
Poland and other “succession” states along the western border), the 
starting point for a study of the Soviet Union is manifestly the Em- 
pire of the tsars. An unbrokcnly contiguous dominion of conti- 
nental proportions covering half of Europe and a third of Asia (a 
sixth of the land surface of the globe), stretching ever monotonously 
before the eye, mEIi tlic sharpest contrasts of heat and cold, flood 
and drought, opulence and misery; a chaos of races and creeds and 
a bable of tongues; historically in the main, but not wholly, Euro- 
pean; gcograpiiically largely, but not entirely, Asiatic; a world 
within itself and a world bctv'ccn worlds — such was the Russia of 


pre-war and pre-revolution days. Known to the ancient Greeks as 
“outer darkness,” the land of the Scythian winter, the country has 
been no less an enigma, or riddle, to the modern world; Russians 
thcmsch'cs find difiiculty in explaining it. Even its European seg- 
ment was of mixed origin. hen, in the early centuries of the Chris- 
tian era, that branch of the Aryan family known as the Slavs dispersed 
from its original home on the northern slopes of the Carpathians, 
those portions that did not turn westward to form the later Poles, 
Czechs and Slo\'aks, or southward to become the ancestors of the 
Serbs, Croats, and Slovenes, poured eastward into the great plains 
of Ulcrainia and bevond, where they found and mixed with the 
Asiatic Finns, and later mixed also with the equally Asmtic Mongols, 
x^'ho held the land in tribute for two hundred and ^ty years. In- 
creasing in numbers with that fecundity which still characterizes the 
Russian people, and spreading northward, eastward, and southward, 
they gradually subdivided (beginning m the 
into the Great Russians in the north, the Litt e Russians or Ukrain- 
ians in the center, and the White Russians to the west. 

Tougher than their brethren and more advantageously ocated 
for the purpose, the Great Russians became preeminendy the pio- 

urcc which quicldy carried them to the Urals never died ont, what 
th? Far Wcs?has bkn for Americans, the East has ever been for Rus- 
an. Refusing to recognize the low-lying ““V- 

botmdary, the) pushed on and cn-part.cularly n 7 
tury-until in .637 venturesome explorers, having traversed 
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thousands of miles of Siberian waste, came out upon the Pacific coast 
at the mouth of the Ulya River. Indeed, the sea did not stop them; 
for Alaska was penetrated, and remained a Russian possession until 
sold to the United States in 1867.^ To Great Russians, Little Rus- 
sians, Finns, Jews, Letts, and Poles were therefore added Tartars, 
Bashkirs, Uzbegs, Turkomans, Mongolians, and what not, as constit- 
uent elements of the swarming, hybrid population of the expanding 
Empire, with the. consequence that no fewer than 185 nationalities 
and 147 different languages and dialects are numbered within the 
bounds of the Soviet Union of today. With one-fourth of the popu- 
lation purely Asiatic, with the dominating Great Russians themselves 
strongly infused with Asiatic blood, and with deep strains ’of Asiatic 
influence showing in every aspect of life and culture, it is not strange 
that men debated — without ever settling — whether Russia was to be 
regarded as Eastern Europe or Western Asia. Properly, the country 
should be looked upon as neither European nor Asiatic, but rather as 
“Eurasian” — a term to be construed, not as signifying a combination 
of ail Europe and all Asia, but as denoting instead a sort of third con- 
tinent, the geographic and historic area constituting Greater Russia, 
without reference to the conventional, and in this connection wholly 
artificial, distinction between Europe and Asia.^ 

For the beginnings and growth of the Russian 
state, the reader must be referred to the many 
excellent historical works dealing with the sub- 
ject.^ Suffice it to say that from among various 
rival grand-duchies and principalities, with gov- 
ernments curiously compounded of monarchi- 
cal, aristocratic, and democratic elements, there emerged in the early 
fourteenth century one known as the grand-duchy of Moscow, 
whose vigorous rulers gradually gained primacy and in time not 
only delivered Eastern Europe from a long-endured Mongol over- 
lordship, but extended their ovm sway from the Urals to the Baltic. 
Outgrowing the not particularly distinctive designation of grand- 
duke, Ivan IV (“The Terrible”), early in the sixteenth century, took 

’There were Russian settlements also in California, which, however, were aban- 
doned m the 1840’s. 

" The ethnological and geographical aspects of Russia’s development are ex- 
plained with exceptional clearness in G. A^ernadsky, PoUtical and Diplomatic His- 
tory of Russia (Boston, 1936), Chap. i. 

■D Vernadsky mentioned above. Others include 

R. Beazicy, N. Forbes, and G. A. Birkett, Russia from the Verangians to the Bol- 
sheviks (O^Jord, 1918); B. Pares, A History of Russia (rev. ed.. New York, 1937)-, 

and V. O. K uchevsky, A History of Russia, trans. by C. J. Hogarth, 5 vols. (Lon- 
don, 191 1-3 1). 
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to himself the tide of “tsar” (a corruption of “Caesar”), suggestive 
— according to the Greek Orthodox divines whose faith had now 
been accepted in the country — of the “third Rome” ^ that Moscow 
was destined to become, and naturally of the imperial power which 
its master wns later to wield throughout the Eastern world. Gradu- 
ally the institutions of the earlier grand-duchy, which originally had 
been a good deal like those of a great private domain, evolved into a 
system of state administration; and for hundreds of years, every cir- 
cumstance surrounding the growth of the nation was favorable not 
only to monarchy, bur to tlie upbuilding and maintenance of thor- 
oughgoing autocracy. Most of the newer areas were brought in by 
conquest and required vigorous control; the popular assemblies char- 
acteristic of the little grand-duchies of earlier times were not adapted 
to the needs of a broad, expanding, and increasingly heterogeneous 
empire; strong Byzantine influence, exerted through the church and 
other channcLs, prompted development of the pomp and exclusive- 
ness always associated with the Russian court, and of absolutist prin- 
ciples and practices generally; the country was isolated and, until 
late, not much affected by Western influences. 

There were, to be sure, as time went on, some 
2. Li.MiTF.D developments and experiments in the direction 

imroKMS liberal, and even representative, government. 

Some were mereh^ gestures; some wrought significant changes for a 
time— but alw'ays with absolutism in the end reasserting itself. No 
less an autocrat than Ivan IV permitted a zeiiiski sohoi , or national 
representative congress, to be convoked in 1550. But the assembly 
did not develop into a permanent piece of political machinery, and 
at best was an organ only of the ambitious boyars, or nobles, rather 
than of the people. Another national assembly elevated the Romanov 
dynasty to the throne in 1613, and for a generation continued to 
be convoked from time to time to aid in raising money. But it 
entirely missed the opportunity to impose restraints on the new 
rulino- Family after the manner of the English Parliament when 
accepting William and Mary toward the close of t^ie same century; 
and it netmr gained more than advisory functions. In 1730, Empress 
Anne signed a document granting executive powers to a council and 
then tofc it up, convinced that, after all, the nation wanted to be 
grerned in thi old way. Catherine 11 set up a grand 

OTramission” to .assist in a rccodification of the national laws. But 
the body was not intended to be a regular F^^ey “d . s del.^ 
orations proved so profitless that it was disbanded with its mam 
’ Byzantium, or Constantinople, was conceived of as the second. 
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task still unperformed. Alexander I came to the throne in 1801 
with liberal ideas, including a plan for giving the country a written 
constitution, to be prepared by an elected representative assembly. 
As tsar, he, however, drew back from the idea. Finally, Alexander 
II (1855-81), liberator of the serfs, came to a decision to establish 
representative national committees with power to give preliminary 
consideration to legislative proposals; but he was assassinated hardly 
24 hours before the time when the decree was to have been pro- 
mulgated. Down to the close of the nineteenth century, genuine 
and lasting advance toward popular control of affairs was achieved 
in the domain of local government only, Catherine II introduced 
elective municipal diniias, or councils, representing all classes of the 
urban populations, Alexander II, in addition to reconstructing the 
judicial system and further reorganizing municipal government, in- 
stituted in 1864 two sets of elective zeiiistvos, or assemblies — district 
zemstvos, chosen by the landholders (including the newly emanci- 
pated serfs), and provincial zemstvos, composed of representatives 
of the several district assemblies within the province, and empowered 
to provide roads, schools, and experimental farms and to serve other 
local needs.^ 

The twentieth century found autocracy still in 

SITUATION AT THE C ■ • \ i i 

OPENING OF THE ^ Saddle. Sometimes it was benevolent, but 

PRESENT CENTURY autoctacy, challenging every lib- 

eral idea and setting itself resolutely against 
change. “In theory,” according to one very good description of the 
political system as it stood a quarter of a century ago, “the tsar was 
the autocrat of all the Russias, his will was law, and to him both 
church and state were subject in every particular. The tsar was, 
of course, assisted by ministers in charge of the administration; but 
each minister was appointed by and responsible only to the tsar, the 
council of ministers had no organic unity, and the ministers came 
together only rarely and at the tsar’s express command. It could 
therefore hardly be said that the ministers formed a cabinet. More- 
over, the discretion allowed to ministers in matters of policy was 
slight, , , . But great as his powers might be in theory, in practice 

It should be added that the peasant villages { 7 Jiirs) were practicalh^ autonomous 
until Alexander III (1881-94) placed them under the supervision of wealthy landed 
proprietors. The general development of government to the close of the nineteenth 
century is sj^tched m illuminating fashion in IN-I. Kovalevsky, Riissm? Political 
Institutions (Chicz^, 1902), Chap. ii. Cf. G. Vernadsky, Polhical and Diplomatic 
History of Russia, Chaps, xiii-xxv, and P. A'lilyoukov, Russia and Its Crisis (Cliicago, 
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the tsar could do little. During the quarter of a century before 1914, 
the actual direction of affairs fell into the hands of a court which 


was notorious throughout Europe for its corruption and for the 
prevalence of dark forces, while the routine work of government 
was carried on by a highly centralized bureaucratic machine which 
lumbered along in its autocratic fashion in spite of the almost incred- 
ible ignorance and dishonesty with which it was encumbered.” ^ 
Forces of protest, however, w'cre increasing and growing more 
articulate. The zemstvos became rallying points of liberalism, and 
at their second general congress in 1904 their spokesmen called in 
no uncertain terms for constitutional government, including a 
national parliament. Equally significant was the appearance of so- 
called political parties — not, of course, broadly based parties like 
those of democratic countries, but groups. of agitators and propa- 
gandists urging political and economic reforms, and reaching out for 
followings among the urban workers and the peasants. First in 
importance among these was the Russian Social Democratic Labor 
party, organized in 1898 on tlie model of the German Social Democ- 
racy, and subscribing in the main to the teachings of Karl Marx. 
A second, the Social Revolutionary party, formed in 1901, appealed 
primarily to the peasants. A third, the Union of Liberation (known 
after 1905 as the Constitutional, Democrats, or “Kadets”), was or- 
f^anized in 1903 mainly by merchants, manufacturers, and middle- 
class intellectuals, and based its program, not upon Marx, but upon 
the political teachings of constitutional and democratic groups of 
AVestern Kuropc and America. xA.ll of these organizations existed 
in defiance of lav'; all were forced to resort to underground methods 


and to lead a hand-to-mouth existence. 

\^hth criticism steadily mounting- and social 
KF.FORMS OF 1905: conditions crowing ever more provocative of 
THE CONSTITUTION trouble, matters drifted until the iniperial gov- 
,\XDTHE DUMA crumcnt unwisely led the country, in 1904, into 
war with Japan. Defeat followed defeat, on land and on sea, pre- 
cipitating a popular reaction from which the forces of revolution 
and reform drew unexpected opportunity. So serious did strikes, 
riots, and other forms of public disorder become that in August, 
■ 00;, an imperial manifesto announced that a nation-jvide repre- 
sentative assembly, with deliberative though 
tions, would presently be established as an Imperial Duma. As only 
a half-way measure, this concession, however, satisfied no one; and, 
’ )■ W sLn, Tie Besimme «f T-^^nlelh Cemmj (New York, 
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conditions growing steadily worse, the harassed authorities were 
driven, on October 30, as a means of staving off social revolution, 
to issue a new manifesto giving the country what \t^as to all intents 
and purposes a constitution. The Duma was to be constructed so 
as to represent all classes of the people under a democratic form of 
suffrage; no law was thenceforth to become effective without this 
body’s approval; the ministers were to be formed into a council, 
with a prime minister at its head, as in \Vestcrn countries (even 
though, like the chancellor in contemporary Germany, that key 
official was still to be responsible only to the titular head of the 
state) ; a full grant of civil liberty was added — inviolability of person, 
and freedom of thought, speech, assembly, and organization, A few 
weeks afterwards, another rescript set up the promised electoral 
system, giving votes to the great mass of the male population, includ- 
ing peasants and urban workers. Thenceforth, the tsar was to share 
the government of Russia with duly elected representatives of his 
people.^ 

THE OUTCOME political transformation thus auspiciously 

begun did not work out satisfactorily. Pe^ce 
with Japan, restored under terms of the Treaty of Portsmouth, lib- 
erated the government to some extent from the difficulties which 
had compelled it to make concessions; radical elements that desired 
revolution at all costs refused to be diverted from their objective; 
even the more moderate reform forces persisted in dissipating their 
strength in factional strife, each group bent on the realization of its 
own particular program. The upshot was that constitutional, parlia- 
mentary government was practically strangled at its birth. Even 
before the first Duma met, a decree of March, 1906, revising the 
old Fundamental Laws of the Empire to serve as a constitution, 
associated with the popular body a second chamber, known as the 
Council of the Empire, and composed equally of members appointed 
by the tsar and elected by the nobility, zemstvos, and university 
faculties. At the same time, the fundamental laws, the composition 
of the legislative bodies, the army and navy, and foreign relations 
were enumerated as matters which the two houses should not so 
much as discuss.- When it is observed further that no measure could 
be considered in any case without the government’s consent, that 
the system contained no hint of responsibility of ministers to the 
people’s representatives, that the tsar wielded an absolute veto over 

^ For the texts of these important documents, see W. F. Dodd, Modern Constitu- 
tions, II, 181-195. 

“ Ibid. 
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all legislation, could prorogue or dissolve the Duma at will, and 
enjoyed unlimited ordinance power when the Duma was not in 
session, it goes without saying that the new representative assembly 
was endowed wdth no great amount of actual authority. 

No sooner was the first Duma elected than it appeared that it 
would be dominated by elements — chiefly the Constitutional Demo- 
crats — distinctly hostile to the government; ^ and when, upon assem- 
bling in May, 1 906, it fell to discussing a bill looking to expropriation 
of the great estates in the interest of the peasants, and even began 
talking about steps necessary to launch a cabinet system, it was 
dissolved and election of another one ordered. The result was, from 
the view-point of the government, no better; indeed it was worse, 
for notwithstanding tiiat the elections were widely tampered with, 
the revolutionaries now participated freely, and the second Duma 
was even more liberal than the first. Consequently, after being toler- 
ated for a brief time, it went the way of its predecessor. Then the 
government concluded that it had made a mistake in sanctioning 
an electoral system that enabled such things to happen, and before 
ordering another election it arbitrarily cltanged the scheme, sharply 
curtailing representation from the Polish and Caucasus districts, 
sliamelessly gerrymandering other areas, and introducing a compli- 
cated class s)\stcm calculated to ensure the return of majorities 
amenable to control." The expedient worked, and the third Duma, 
proving more tractable, ums permitted to live out its legal term 
of five yeans. Tlie fourth, elected in 1912 on similar lines, 
was in c.xistcncc u'hcn the AVorld AVar began, and survived until 


^The revolution of 1905 was not entirely fruitless. The Duina, 
to be sure, was no such free and vigorous national assembly as the 
moderate reformers desired; indeed, the unhappy experience of a 
decade had, by 1914. Pretty well brought these elements to the 
conviction that true parliamentary government could never be 
attained in Russia by ordinary constitutional means ^ 

later less democratic form, however, the 

opinion to some extent, furnished a forum for the discussion o 
national affairs and occasionally exerted some influence on the 
gmmrnmmt’s policies. Clearly it served to familiarize the country 
with the idea 6f representative institutions on a national scale e%e 

^ At that, the W'o a^'o^vcdly revolutionary parties. Social Democrats and Soci 
Revolutionaries, had boycotted the Duma (Chicago, 1908). 

How the World Votes, II, Cliaps. x.wi-xxtii. 
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though, all in all, the Empire’s government was still, in 1914, a 
thinly veiled autocracyd 

Hardly anything less than superhuman skill on 
POLITICAL TENSION monarcli and his ministers could 

DURING THE WORLD Carried the Russian political system of pre- 

war days through the experiences or 1914-18 


intact. But Nicholas II was far from being superhumanly clever, 
and, with few exceptions, the people who surrounded and influenced 
him — whether the ministers who passed in dreary succession across 
the political stage, the members of his immediate household, or the 


hangers-on at the court — were stupid, reactionary, and corrupt. 
The result was that under the impact of the War the government 
tottered and collapsed, forces of revolution burst all restraints, 
the tsar and his family were brutally murdered, the Red Terror 
swept the land as fire driven by the wind, society was turned 
upside down, and the once imposing Empire became only a memory. 
The outbreak of the War was the signal for a demonstration of 
patriotic feeling almost as unanimous and impressive as the show of 
public sentiment in France, Germany, and other belligerent coun- 
tries. All elements except the Bolshevik wing of the Social Demo- 
crats pledged the government unqualified support. However, the 
stupendous losses of men, the German conquest of the Polish and 
other provinces, and the sufferings of the masses, produced, within 
the first year, grave discontent; and in September, 1915, the mod- 
erate groups in the Duma — now fast becoming a body with a will of 
its own — drew together in a “progressive whose purpose was 
to urge upon the government immediate and drastic reforms. Strong 
demand was forthwith made for a restoration of democratic suffrage 
and for a full parliamentary scheme of government. Far from heed- 
ing it, however, the embittered tsar allowed himself to be swayed 
in the direction of extreme reaction, and a breach arose between 


the government and the reformers which widened steadily as the 
second year of the War advanced. The winter of 1916-17 brought 
matters to a crisis. The weak-willed tsar was completely dominated 


^ On the revolution of 1905 and after, sec G. Vernadsky, Political and Diplotnatic 
History of Russia, Chap, xxvi; P. Milyoukov, Russia and Its Crisis (Chicago, 1905); 
B. Parcs, Russia and Reform (London, 1907); S. A. Korff, Autocracy and Revolu- 
tion in Russia (New York, 1923); and from a Marxist point of view, M. N. Pokrov- 
sky, Brief History of Russia, trans. by D. S. Mirsky (New York, 1933), II. Cf. E. A. 
Goldenweiser, “The Russian Duma,” Polit. Sci. Quar., Sept., 1914. The events of 
October, 1905, are narrated graphically by Count Sergius Witte (first prime minister 
under the new regime) in his Memoirs, trans. by A. Yarmolinsky (New York, 1921). 
The “political heritage” of the Russia of 1914 is described briefly and simply in 
S. N, Harper, The Government of the Soviet Utiion (New York, 1938), Chap. ii. 
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by the tsarina who, in turn, was under the spell of a Siberian peasant 
c larlatan wnth hypnotic power, Gregory Rasputin; ^ ministers and 
bureaucrats brazenly bartered with the enemy and lined their 
pockets '^^'lth the proceeds of their treachery; gross and willful 
nusmanagement m government circles cost the lives of countless 
thousands of soldiers and brought untold suffering to other thou- 
sands and to the civilian population in all parts of the country; 
although doggedl)'- holding its hard-won positions, the army at the 
front M as ^yar-^^'eary and distrustful of its leaders; conscripts in the 
rear were listening eagerly to socialist, defeatist, and revolutionary 
propaganda; economic insecurity \vas helping undermine such 
morale as remained. AAHicn, after a protracted recess, the Duma was 
reassembled in Februar)’', 1917, the government met its protests 
with obvious determination to make no concessions and to stamp 
out the entire liberal movement. Preservation of autocracy and of 
the privileges of the bureaucracy seemed to have displaced the 
M'inning of the war as the chief concern at court; and despair 
of any improvement under the existing political regime became 
general. 

The upshot was revolution. With disorder 
threatened in the capital at the hands of hungry 
and discontented soldiers and workmen, and 
with the imperial government itself showing 
unmistakable signs of distintegration, a ukaz proroguing the Duma 
was issued on March ii. Far from obeying, the body assembled 
in one of the palaces and sought to curb, or at least to guide, the 
forces of rebellion. Representing chiefly the more substantial ele- 
ments of the population, the Duma leaders by no means relished a 
proletarian uprising, and every effort u^as made to induce the gov- 
ernment, even at the eleventh hour, to forestall the threatened revo- 
lution by adopting a liberal and conciliatory policy. But the court 
reactionaries would not be convinced. Perhaps disaffection had gone 
too far to be checked. At all events, when the troops were sent out 
to disperse the throngs surging through the streets and demanding 
food, they joined the mob instead, and the city was forthwith given 
over to revolution. The great prison fortress of Saint Peter and 
Saint Paul was stormed and the prisoners released; ministers ^nd 
other bureaucrats rvere arrested and slain or imprisoned; a Petrograd 

’ Rasputin, to be sure, was assassinated on December 30, 1916, but his death 

merely embittered both tsar and tsarina. _ v i 

-"As a demonstration of Pan-Slav feeling, the name of the national camtal was 
changed, a few days after the War began, to the Slavic equivalent of the German- 
sounding “Petersburg,” i.e., “Petrograd. 
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soviet/ or council, of workers’ and soldiers’ deputies was set up; 
from afar, news came that the armies in the field had declared for an 
end of the old regime. Still hoping to guide the revolution along 
reasonably moderate lines, the Duma laid claim to full power, ap- 
pointed a provisional government with Prince George Lvov, a 
Constitutional Democrat, as chairman, and procured, on March 1 5 , 
the abdication of the now frightened and despondent Nicholas 11. 
When forsaking his throne, the tsar designated his brother, the 
Grand Duke Michael Alexandrovich, as his successor and Prince 
Lvov as head of the ministry. The latter arrangement gave some 
show of legality to the new order. But as for the grand duke, he 
refused to accept so dubious a succession; and the rule of the Ro- 
manovs in Russia — at the last so weak that it fell almost without 


being pushed — was ended." 


THE PROVISIONAL 


The new government promptly won the recog- 
nition of the United States and of the Entente 


GOVERNMENT AND r) TT 1 • J j • ir 

Powers, hurthermore, it commended itself to 
liberals throughout the world by the manifest 
sincerity with which it proclaimed democratic principles and as- 
serted the rights of the people, especially the subject nationalities. 
The political regeneration of Russia Tvas, however, too vast an 


undertaking to be carried out so quickly and so easily. The collapse 
of the old order inevitably became the signal for particularistic mani- 
festations, long repressed, against the unity of the polygot nation; 
inexperienced in self-government on a large scale, the people were 
sure to stagger under the suddenly imposed responsibilities of the 
new regime; the habit of hating the tsarist government had bred a 
distrust of, and impatience with, government in general. The result 
was that the Lvov provisional government ran at once into insur- 


^ The “soviet” concept seems to have originated in England, where a follower 
of Robert Owen in the early nineteenth century (though without that leader’s 
approval) propounded a plan for dispensing with the House of Commons and or- 
ganizing a government based on councils representing the various trades. It reap- 
peared in France in 1848, when the short-lived Luxembourg Commission was 
organized from delegates elected by trades from the various worltshops to represent 
the Pyis proletariat. Its first appearance in Russia was in 1905, when a strike 
committee — the first real soviet — was set up in St. Petersburg to carry on the general 
strike winch forced the granting of the October manifesto. Disappearing as soon as 
the reaction set in, the institution is not heard of again until 1917. See p. 871 below. 
In Germany and other countries, soviets sprang up like mushrooms in the turbulent 
years 1918-19, and both Hungary and Bavaria had short-lived soviet governments in 
the last-mentioned year. Soviets, however, took firm root nowhere except in Russia, 
where they became the basic units in ail subsequent political organization. They 
disappeared even in areas like Finland which broke off from Russia. 

“ Nicholas II and the members of his family, after being held prisoners at 
various places, were executed at the Ural town of Ekaterinburg on July 18, 1918. 
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mountable difficulties. These cannot be described here; but the 
fundamental trouble lay in the fact that whereas the new govern- 
ment was a bourgeois government which proposed to reorganize 
Russia on a constitutional basis after the fashion of Western states, 
radical leaders t\-ith a steadily growing following cared not at all 
for that sort of tiring and looked rather to some form of economic- 
political organization that would bring power mainly or entirely 
into the hands of the working and peasant classes. From the outset, 
the prordsional go\-crnmcnt, representing the political revolution, 
was meagcrly supported outside of the capital, while extra-legal 
soviets of workmen’s, soldiers’, and peasants’ deputies — organized 
throughout the country on the model of the Petrograd soviet of 
March, 1917, and representing the social revolution — increasingly 
drew the interest and support of the masses. These soviets were 
dominated by Social Revolutionaries and Social Democrats; they 
fully understood that the Ltmv government aimed at middle-class 
rule; they were prepared to be satisfied with nothing less than eco- 
nomic and social reconstruction at the hands of a government domi- 
nated by peasants and workers; and their activities not only demoral- 
ized the armies in the held, but at all stages paralyzed the arm of the 


provisional government. 

As weeks" passed, the breach between the provisional government 
and the elements represented in the soviets widened steadily, and in 
the early summer it became necessary, in order to hold things to- 
gether at all, to open the ministry to five members representing the 
Petrograd soiuet,' This intensified internal differences from which 
the government already suffered and left it even more irreso utc 
than before. The soviets steadily grew more outspoken in their 
opposition to the prolongation of the War; propaganda “ “ “““ 
sorts— pacifist, pro-German, nationalist— produced appalling d s- 
cord and unresP \Vith the country fast slipping ““ 
situation was ripe for the rise to power of any P“V ” “ 

men which could put itself dynamical y behind “ P™f , 

and mobilize popular feeling in its behalf. Such a party promp y 

appeared in the form of the ultra-radical Bolsheviki. 

• II prvnrl how'cvcr that Alc.xandct Kerensky, although nominally a 
‘ It IS to be observed, was a leading member of tly 

member of the e.vccmivc commit From Tulv he was its official head, in 

provisional government from tlie beginning. From July, He 

succession to Lvov. , . failure of the provisional government 

= Tlic revolution of March, ‘9^’ yandervclde, Three Aspects 

are dealt witli in G. ^ ernadsky, ttp- •> a ’ t Sack, The Birth of Russian 

of the Russian Revolution (New «9<9b A. ^ 

'Democracy (New York, i9'9b ^ drama is A. F. Kerensky, The 

account of certain phases by a leading actor in tne 

Prehtde to Bolshevism (New^ork, 19191. 
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BOLSHEVIKI AND 
MENSHEVIKI 


Russian socialists in the earlier twentieth century- 
fell into two main schools, or parties, already 
mentioned — the Social Revolutionaries and the 


Social Democrats. The former, recognizing that the country was, 
and must long remain, agricultural, was interested principally in 
arousing the illiterate and apathetic peasantry (comprising nearly 
four-fifths of the entire population) to revolt with a view to gaining 
individual proprietorship of land still owned for the most part by 
the state or the nobility or held in common by the villages, or wirs} 
There was no party of quite the same nature in W estern Europe, 
for no Western country presented a situation of quite the same 
kind. The Social Democrats, on the other hand, concerned them- 


selves primarily with the urbanized industrial workers, whom they 
considered the shock troops of the coming revolution. Drawing 
their inspiration principally from Marx, they had more in common 
with socialist parties elsewhere. Both parties were split into mod- 
erate and radical factions, each of which tended at times to merge 
with the corresponding faction of the other party. The moderate 
and radical wings of the Social Revolutionaries were as a rule 
referred to as the Right and the Left. Tiie Social Democrats were 
even more sharply divided into the Bolsheviki (“Majority”) and 
Mensheviki (“Minority”). This schism arose at the second con- 
gress of the party, held at London in 1903, and reflected no particu- 
lar difference in aim or objective, but decided difference of opinion 
upon policy and method. Like the orthodox, evolutionary socialists 
of Germany and France, the Mensheviki believed that the socialist 
state was to be attained gradually and by peaceful means; they 
envisaged a large and more moderate political party on the pattern 
of the German Social Democracy; and they were prepared to co- 
operate with other liberal, but non-socialist, elements. Like Western 
communists and other extremists, the Bolsheviks, on the other 
hand, scorned slow, peaceful, political methods; indeed, long before 
1917 they had advanced to the point where they would be satisfied 
with nothing short of a cataclysmic, world-wide overthrow of the 
capitalistic order, to be followed by a dictatorship of the proletariat. 
All of the parties and factions as yet drew their leadership, and in 
truth much of their membership, not from the workers themselves, 
but from the intelligentsia of middle-class, or even noble, origin. 

^ For excellent accounts of the agrarian situation, see G. T. Robinson, Kurd 
Russia under the Old Regime (New York, 1932), and G. Pavlovsky, Agrictdtural 
Russia on the Eve of the Revolution (London, 1930). A briefer analysis is V. M. 
Dean, “Russia’s Agrarian Problem,” Foreign Policy Assoc. Information Service, 
VI, No. 10 (July 23, 1930). 
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THDiOLSIir.VlK 
ni'.VOIX'TIO.N' OI' 

1917 


Prominent among the Social Revolutionaries were the editor Victor 
Tshernov and the indomitable Catherine Breshkovskayad Leading 
Mensheviki included L. Martov, George Plekhanov, and Lev D. 
Bronstein, the last-mentioned a Jew who, as Leon Trotsky, later 
became the tactician of the earlier stages of the Bolshevik revolution. 
Chief among the Bolsheviks was Vladimir Ilyitch Ulyanov, son of 
a government inspector of schools who had received a patent of 
nobility from the government, and destined to fame under the 
pseudonym of Nicolai Lenin.- 

Althougli constituting a majority in the London 
congress where the name was acquired, the 
llolsheviki originally formed only a small minor- 
ity of the Russian socialists generally; and not 
only did they totalh' fail to realize their purposes in 1905, but even 
in 1917 they formed no very important element in the soviets as 
first organized. 1 hey, hov'cver, were unencumbered by any rela- 
tions with or responsibilir\' for the provisional government; ^ they 
y'crc blessed with able and not too scrupulous leaders; and they had 
a program which, although incongruously aimed at forcing a Marx- 
ist s\'stcm dex'ised in terms of an industrial society upon a decidedly 
rural and agricultural people, nevertheless could be counted upon 
to prove attracti\-c to an uneducated, impressionable, war-weary 
people who wanted, not constitutionalism and democracy (of which 
they still knew little), but land, bread, and peace. The mam points 
in this procrrani were: an immediate armistice, to be followed by 
peace neo-onated b\^ representatives of the proletariat; confiscation 
of all landed estates and parcelling of the soil among the peasants, 
who were everywhere to be organized m soviets; full and imme- 
diate management of all factories and mines by the workers, organ- 
ized similarly; nationalization of all production and distriHitio , 
repudiation of the tsarist national debt; autonomy for » 

ities- and organization, on the basis of the urban and rura soviets, 
S a’government controlled exclusively by (or at least in the name 

> See K. BrcshUovsIcaya. Hiddc; Springs of the Russian Revolution (Stanford 

^^lSg‘£;i-nrrcstcdanddepot^to|^^ 

radical political activities, Lcnm until . 9 > 7 - His%aper, 

(except for a brief sojourn in his hom earliest Bolshevik part)^ organ. 

Iskra (“The Spark ’), puhlidied at . , ^ York, i93o);_G. 

See Leon Trotsky, ’ lOu)- Cf. N. Bardyaev, T/.ie Ongitz 

Vcrnadslty, Lenin, Red ) and A.^Rosenberg, History of Bolshevism 

of Russian (Tond^ (London, .934)- 

. . . from Marx to the this government. 

” Manv Mcnshcviln sen'ed as ministers m g 
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of) the masses. A dictatorship of the proletariat was the objective; 
“all power to the soviets,” the slogan. 

Notwithstanding that as late as June, 1917, when the first All- 
Russian Congress of Soviets was convoked, the Bolsheviki contrib- 
uted hardly more than a sixth of the delegates,^ clever propaganda — 
now directed on the spot by the indomitable Lenin — brought the 
party by the end of the summer into control of (even though not 
as yet numerical preponderance in) the soviets; and the growing 
futility of the provisional government’s efforts, rendered the more 
hopeless by the breakdown of the military establishment on the 
Western front, foreshadowed both the collapse of Russia in arms 
and a transfer of power to the Bolshevik-controlled councils. An 
attempt to seize the reins in July failed, and the provisional govern- 
ment, thenceforth under Kerensky’s leadership, labored on to keep 
the military and political situation in hand. But every plan of reha- 
bilitation failed, and as weeks passed it became clearer that both 
army and government were simply going to pieces. Elections to a 
second All-Russian Congress of Soviets, to be convened at Petrograd 
on November 7, gave no party an absolute majority. But on the 
night of November 6, carefully rehearsed Bolshevik soldiery — 
detachments of the famous Red Guards — occupied the Winter 
Palace and other government buildings; the local garrisons remained 
inactive or went over to the revolution; and on the morning of the 
meeting day of the Congress, the members of the provisional gov- 
ernment — Kerensky alone escaping — were placed under arrest. 
Confronted thus with an accomplished coii-p v^hen it convened, the 
Congress promptly fell into line. The Mensheviks and a right-wing 
element of the Social Revolutionaries absented themselves; left- 
wing Social Revolutionaries threw their support to the Bolsheviks; 
and with the radicals in full control, the Congress forthwith “regu- 
larized” what had been done by assuming supreme authority over 
the nation, proclaiming a Russian Socialist Federated Soviet Repub- 
lic, and setting up, as a sort of cabinet, a Council of People’s Commis- 
sars, selected mainly from the ranks of a newly chosen Central 
Executive Committee of the Bolshevik party, with Lenin as premier 
and Trotsky as “people’s commissar for foreign affairs.” A “decree 
of peace” forthwith announced that so far as Russia was concerned, 
the World War was over; “ a “decree of land” ordered a partitioning 

^ The rest were Social Revolutionaries and Mensheviki, in almost equal numbers. 

" With untold numbers of soldiers forsaking their posts on the Western and 
Caucasian fronts and streaming back to their native villages, Trotsky opened peace 
negotiations with Germany late in December. In the humiliating treaty of Brcst- 
Litovsk, signed on March 3, 1918, Russia indeed obtained peace, but also acknowl- 
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of large estates among the peasants and stamped with approval a 
general plan of land nationalization previously prepared by the 
Social Revolutionaries; a “decree of industry” presently proclaimed 
tlic control of workers’ committees over industrial plants. 

By stages, yet in a space of less than eight 
NrwnvGiME nionths, the most reactionary government m 

Europe had given way to the most radical. But 
could the new regime, at first localized entirely in the capital, and 
personalized in a little group of commissars sitting on kitchen chairs 
around a pine table in a former girls’ boarding school, actually 
establish itself and endure? Most people, even in Russia, thought 
not; even after months and years had passed, the world still expected 
to hear, almost any day, that the end had come. It was the old story, 
however, of a compact, determined, and ably led minority having 
its way against a huge but amorphous and inarticulate majority. Not 
that the tdetory was won in a week, or a year. Even by the summer 
of 1918, when control had been extended over the larger part of 
what remained of European Russia, the new order had only begun 
its real fight for existence — a fight of exceptional severity through 
the next three years, not only against counter-revolution (involving 
civil war on many fronts) and foreign intervention,’- but against 
passive resistance, sabotage, famine, and other less spectacular but 
equally u’cightv obstacles, including the necessity of relying almost 
exclusively on the country’s own disintegrated resources. With 
“strike quickly, strike hard, strike secretly” as its principle of action, 
Lenin’s neu' engine of power, however — although an Ishmael among 
the governments of the world — so successfully swept resistance 
before it as both to paralyze its foes and confound those who 
prophesied its destruction. “\Ve have shown, said Trotsky to tie 
Petrograd soviet, “that v'e can take the power. We must^show that 
we are able to keep it. I summon you to a ruthless fight. Of rut 
lessncss, there mms indeed no lack. The Red Terror, betokening, as 
it seemed to startled AVesterners, almost a relapse into Mongol 
savagery, xvas loosed upon the country, and nobles, landowners. 


cdvccl the indcncndcncc of Poland, Finland, Litliuania, Estonia, part of Trans- 
chosen to go its own way. was bein| p® rtitioned bettveen Ger- 

IXilftt Vllic »tC, SeW fLd horn 

and Allied Intervention (New York, >933). elements, 

tinction to the “Reds,” came to be known as tlie 



THE U.S.S.R. 


876 

tsarist officials, and unsympathetic intelligentsia were imprisoned, 
executed, or exiled by the thousands^ There was ruthlessness, too, 
toward institutions no less than toward persons. Land, banks, and 
industries were ear-marked for nationalization; the church was dis- 
established and its property turned to secular uses; and when, in 
January, 1918, a national constituent assembly, elected under demo- 
cratic arrangements devised by Kerensky’s government (and sig- 
nificantly containing not over 40 Bolsheviks out of a total of 703 
members), met in Petrograd and began passing resolutions hostile to 
the new order, it was summarily dissolved and the dictatorship of 
the proletariat triumphantly reasserted. 

To maintain itself in power was naturally the first concern of the 
little group that found itself on top. But beyond that was the huge 
task of rebuilding a backward and demoralized nation on totally 
untried lines. In this, of course, lay the real revolution; and for two 
decades the work has proceeded, with many a stop and start and 
many a compromise, yet with (for better or worse) a surprising 
amount of actual achievement, especially when one considers the 
enormous areas and populations to be reached, the magnitude of the 
transformations undertaken, the hostility encountered both at home 
and abroad, and the brevity of the period during which the great 
experiment has been under way. The ultimate outcome remains to 
be disclosed. But whatever it may be, the world will have much to 
learn from the spectacle that has been unfolded.^ 

^ The principal agency of the Terror was the Cheka (so named from the initials 
of the Russian words for “extraordinary commission”), a special police establishment 
organized in December, 1917, to deal with counter-revolutionists. See p. 908 below. 
In fairness, it should be added that the counter-revolutionists were hardly milder in 
their methods. The ultimate triumph of the new regime was, of course, the handi- 
work largely of a Red Army of Workers and Peasants, recruited and organized by 
Trotsky (then commissar of war) early in 1918, and numbering, at its maximum, 
nearly live million men. 

■ The fortunes of Russian national government throughout the war period are 
traced authoritatively in P.^ Gronsky and N. J. Astrov, The War and the Russian 
Government (New Haven, 1929), 1-127. The collapse of the provisional govern- 
ment of 1917 and the launching of the Bolshevik regime are outlined clearly in 
G. A^ernadsky, op. cit., Chaps, xxvii-xxviii, and Al. T. Florinsky, The End of the 
Russian Empire (New Haven, 1931). Fuller accounts will be found in W. H. 
Chamberlin, The Russian Revolution, ipi-j-ipzi, 2 vols. (New York, 1935); J. 
Alavor, The Rttssiajt Revolution (New York, 1928) ; and G. Vernadsky, The Russian 
Revolution, iptf-ipsi (New York, 1932). Important books by participants include 
A. Kerensky, The Catastrophe (New York, 1927)-, L. Trotsky, History of the Rus- 
sian Revohition, 3 vols. (London, 1932); and V. I. Lenin, Collected Works, XX, 
“The Revolution of 1917” (speeches and writings of that year), also in two vol. ed., 
The Revohition of ipij (New York, 1932). The technique of the revolution in its 
initial stages is described interestingly in C. Malaparte, Coup d'etat, trans. by S. 
Saunders (New York, 1932), Chaps, i-ii. 
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The Coviminiist Varty 

W HEREM'.R rhc totalitarian type of state is encountered, all 
power — not only of government in the narrower sense, but 
of economic and social regulation on the broadest lines — is concen- 
trated in a single integrated and relatively restricted political 
clement or group. In Italy, this controlling force 
is the Fascist part}'-; in Germany, the National 
Socialist party; in'the U.S.S.R., the party once 
known as rhc Bolshcvild, but now called Communist, Not only does 
the dominant party rule in all of the instances mentioned, but no 
other parties can legally exist; there may, it has been remarked, be 
other parties in the So\'icr Union, but on the sole condition that 

one is in power and the others in jail!” ^ ttcct) 

To be sure, on j)apcr, government and party are, m the U.S.S.R. 
(and rhc same is broadly, though not completely, true in Germany) 
two distinct and complementary mechanisms. From Moscow down 
through the constituent republics, the provinces and districts, and 
out into the remotest villages, the two run parallel, each with its own 
headquarters, congresses, councils, officers, treasuries, newspapers, 
and what not; and officially it is the government, not the part^, that 
makes law.s, issues decrees, conducts foreign 
administration, controls the army and nav)^ an 

police. Actually, however, it is the party that rules, 
in the government arc picked by part)^ bureaus 
transcends them all, not so much because o ® r i . 

connections thnt hcj.ns as deter^ned 

selects and dominates) become quickly and unfailingly those of 
> A. R. Willi™, A Tbc 

first of tiic onc-party states. Lcnm an Teitmotif of an un-Tolstoyan 

in the onc-party state an idea that » j ^ Hawgood, Modem Con- 

cra of totalitarian war and equally total tanan peace. J. A. n g 

stluniovs Since (New ^ork, i939/> 395* 
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o-overnment. Whether it be a five-year plan, a decision to join the 
League of Nations, a policy affecting labor or the press, the party 
decides, the government merely receives the decision and carries it 
out. “The party openly admits,” says Stalin, “that it guides and gives 
general direction to the government.” In point of fact, the party is 
the government in all except form, and the Communist dictatorship 
is the dictatorship of the Communist party — a party which has on 
its rolls not over 2,000,000 members out of a total national popula- 
tion of 170,000,000, and which, notwithstanding formal arrange- 
ments that would give a contrary impression, is organized and run 
on lines affording little scope for democracy. Any study of gov- 
ernment in the U.S.S.R. today must, therefore, start with an inquiry 
into what the Communist party is and how it works. 

Like most organizations of the kind, the party is 
COMMUNIST ^ creed and a mechanism. It is a creed in 


the sense that it cherishes an elaborate body of 
economic and political doctrine to which all of its members must 
unswervingly adhere. It is a mechanism in the sense that it is geared 
in all of its parts to highly centralized control by a single compact 
group driving steadily toward an ultimate goal. The party’s prin- 
ciples are derived more largely from the teachings_of KarfMarxlrlian 
from any other single source. Like Marx, the party sharply indicts 
the whole structure and theory of modern capitalistic society. As 
long as there are men who live mainly by labor and others who 
live mainly by investment and directing the labor of others, hos- 
tility between the two groups is inevitable and class war must con- 
tinue to be the mode or means of all social evolution. In all of its 


typical contemporary forms, the state is an organization for up- 
holding the institution of private property, an instrumentality for 
perpetuating the domination of the owners of wealth over the 
propertyless, an agency for preserving the economic and social status 
quo. Democracy, as operating in countries like Great Britain and 
France, is not popular rule, but bourgeois rule. Social justice there- 
fore requires that the state and the instrumentalities of government 
as known to the capitalistic world be overthrown; and while Marx 
had the idea that this could come about only after capitalism had 
wrought its own destruction in a highly industrialized society, 
Lenin and his followers boldly planned — in an agricultural country 
which according to the Marxian hypothesis was least prepared of 
all for a socialist revolution — to take a short cut and proceed to the 
revolution forthwith. The final overthrow of capitalism and of 
bourgeois government must come by deliberate action of the work- 
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crs themselves, by violent means, and through capturing control of 
the state. 

It is part of the theory that, under proletarian dominance, the 
state Nvill diminish in importance, gradually withering away as the 
workers for the lirst time gain true freedom in a non-capitalistic, 
classless, cot‘)})crati\’C society. But for the time being the proletariat, 
having seized the state by violence and turned its weapons against 
those Avhom it formerly served, must reconstruct and run it as a 
means of finally crushing all forces that still M'ould block the perma- 
nent realization of a collectivist society based on proletarian dicta- 
torship. Once in power, Communism must address itself to doing 
awa}' w'itii pri\’atc property, implementing rule by the workers, and 
thercb)’’ introducing the only possible antecedent conditions for 
dcmocrac)' of a genuine sort. Formerly, the idea was held, too, that 
Communism must tlirow its energies, through propaganda and 
agitation, into j)romoting tvorld revolution, since it seemed hardly 
probable tliat a communist state could sustain itself indefinitely in a 
world remaining predominantly capitalist. Under the leadership 
of Stalin, the program of world revolution has, in the last decade, 
been largely shelved and emphasis placed on matuiing the new 
regime within the U.S.S.R. and winning a place of influence and 
respect in the family of nations.^ The ultimate objective still is, 
however, an international community of proletarian states, leading 
in time to a single state controlled by the workers of all lands, with 
racial and national boundaries forever obliterated. The road to be 
travelled, even in Russia alone, is, as Lenm conceded, ‘ong jnd 
difficult. lint while tactics may be, and have been, changed to n 
diirering conditions, the direction of march must never be shifted 
Composed of “the most active and politically conscious citizens. 
Communist party becomes, in the language 

stitution, “the wanguard of the worlting people in their struggle to 

Strengthen and develop the socialist order. nf rhe broad 

On the road toward realization or the Droaa 
Tim “i>..\nTV line” ^j^jectives indicated, the party needs at every 

> Moscow’s moves in ‘939 suggested rcvwnl^ of 

= For discussions of tlic ® trans. by E. and C. Paul (New York, 

Rcvohitiov (Detroit, n;!?!"' I- Stalin, ^ .’ootI- R.\v. Postgate, The Bolshevik 

19:8); H. J. Laski, Covwnmsm b xV Z of Communism (New York, 

Theory (New York, ^ , broach to Comimmisin (Chicago, i933); 

i93 0;nndT.B.Brnmcld,^PN/DSO/^ Tbof/gNi Chap, vi, and 

Cf, brief ex-positions in F. ■ Cpkcr, of Europe Today, 459-479- 

G. D. H. .and iM. Cole, The Sght of Mari ate dealt with m 

The relations of Russian 

M. Hiliquit, From jVIarx to Lemn (New Yo v, 9- 
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stage a more immediate formulation of policies and methods; and 
thus arises what the Communists refer to as the “general line” of 
the party, or, more popularly, the “party line.” At any given time, 
the party line is, of course, binding upon all party members; and 
party “directives,” i.e., orders, on whatsoever subjects, must proceed 
from it. Over a period of years, however, the “line” possesses flexi- 
bility; in the light of altered circumstances, the competent author- 
ities may give it new twists and slants. The earliest formal expres- 
sion of it is found in the party program adopted at the eighth party 
congress in March, 1919 — a comprehensive document presenting 
the official Communist interpretation of the recent revolution and 
setting forth the policies of the new regime with respect to national 
groups, military affairs, justice, education, religion, agriculture, 
money and banking, labor, housing, public health, and other mat- 
ters.^ In 20 years, no change whatsoever has been made in this 
ample statement of party policy except only one involving the 
official party name.- But successive party congresses have amplified 
it and given it more specific application to developing situations, 
and even between congresses the party Central Committee has per- 
formed a similar function. A recent writer has suggested, indeed, 
that the promulgation of the new constitution for the U.S.S.R. late 
in 1936 may not unlikely be followed eventually by issuance of the 
1919 party program in a somewhat revised form.® However that 
may be, one can still read the 30-page document of 20 years ago in 
full assurance that he is getting the essentials of Communist party 
policy of today. 


Like the Italian Fascist and German National 

PARTY MEMBERSHIP ^ • i- • i a-. • • i 

Socialist parties, the Communist party in the 
U.S.S.R. is a compact and integrated body, set off sharply from the 
general mass of the citizenry and purposely kept small enough to 
enable exacting standards to be maintained and rigid discipline en- 
forced. When power was captured in 1917, the number of members 
(of the then Bolshevik wing of the Social Democratic party) did 
not exceed 200,000. Rising to 1,500,000 in the following decade, 
it has since fluctuated between that figure and some 3,000,000 (in 
1933), being at the date of writing (1939) approximately 2,000,000, 
including not only full members but also “candidates,” i.e., adher- 


’ For this document, in English translation, see W. E. Rappard et ah, Source 
Book, Pt. V, 7-33. 

■ The name “Communist party,” adopted officially in February, 1918, was in 1923 
changed to “All-Union Communist party.” 

S. N. Harper, The Government of the Soviet Union, 64. 
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cuts passing through a period of probation^ On two occasions— in 
and 1927 — there have been mass admissions, running each 
time to a few hundred thousand. Otherwise, accessions have been 
gradual and as a rule individual. Large numbers of people not 
afliliated with the party call themselves Communists and may be 
reckoned as supporters of the regime; by lowering standards, the 
party could casil)' double or triple its membership. The general 
policy, however, has been to keep the requirements for admission 
so high that relatively few people will undertake to meet them; dur- 
ino- some intervals, indeed, the doors have been closed completely. 

“ Possessed of sufficient zeal and fortitude to de- 


coNDiTioNs or j-Q ijccome a member, one secures recom- 

ADMissioN mendarions from three or more members in good 

standing and applies to a local party branch, which institutes a 
.searching inquiry into his qualifications. If accepted, he becomes 
and remains from one to five years a candidate, or probationer, 
finally passing from this status to full membership only iL upon 
rigorous cxaininarion, he is found to be actuated by no selfish_ or 
uftcrior motix-es, grounded in and wedded to the Communist faith, 
devoid of .mv traces of -bourgeois mentabty, mformed on bts 
civic obligatidns and dutics-and not addicted to drink or religion. 
Not evcTonc, Iiotvevcr, is eligible to apply or niemberslj. Pn- 
vate iiicrchants, siicculators, priests, and ktilah mil under no 
cbLiista'ices be received. Others, too, will find the road to mem- 

bcrshii) loiin or short, easy or difficult, according to tbcir occupation 
Dcismp loUj, U1 , ; .„„Uir-inrs who for five years have been 

and social status. Thus, applicants yno ^ ^ ^ J . j 

wnrl'ors in factories and mines— regarded as likely to be or ti^ 

'■f' , r^nMlitv need only two sponsors, of one years 

most favorable mentality ncea o > y Collec- 

standing in the party, and arc kept on Pf “JXA sc 00! 

tive fanners, f rin 

teachers, >; ' ,;e„,i,ers as long as five years, and 

sponsors yho ha^e been Sprung largely 

must expect to be kept on p , , still greater 

from the bourgeoisie, and there ^ofessions, intellectuals, and 

caution, civil servants, menibers of lo years’ 

“white collar” folk genera y^ mus^ intention is 

tomLua? ™Acrstall al^^ys preponderate, although at the 
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present time only about 50 per cent are such — employees in industry 
and tillers of the soil. There is effort also to keep the proportion of 
women at about 20 per cent, as also to preserve a roughly propor- 
tionate distribution among the vast number of recognized national- 
ities within the Soviet Union, 


If it is difficult to get into the party, it is easy 
PARTY “puRiFi- enough to get out of it. Any member may leave 

it of his own free will at any time; and even if 
he does not choose to resign, he need only grow lax about meeting 
his obligations or incur suspicion of disloyalty to have his red card 
taken away from him. From time to time, the world has heard of 
large-scale purges of the party — ^most recently a “purification” 
carried out in 1934-36 on such drastic lines that every party member 
who survived was obliged to have his card specially renewed.^ But 
the party rolls are under the continuous scrutiny of a Commission 
of Party Control," and from two to five per cent of the names ’on 
them are removed annually.® Grounds for expulsion are almost 
incredibly numerous, ranging from offenses directly against the 
party, such as publicly criticizing the party or its leaders, failing 
to pay party dues, promoting factional strife, ’or defying party 
authority,'^ to various forms of conduct tending to bring discredit 
upon the regime — abuse of office or authority, peculation, associa- 
tion with “alien elements” (e.g., traders or priests), participation in 
religious ceremonies, or drunkenness. Lenin’s oft-repeated admoni- 
tion, “Reduce the membership and you strengthen the party,” while 
sounding strange to American ears, is still accepted literally as a 


principle of action. 

DUTIES AND OBLIGA- 
TIONS OF MEMBERS 


Defining itself in its published rules as “a unified, 
militant organization held together by conscious, 
iron proletarian discipline,” the party naturally 


^ It was largely this most relentless of all cleansings that reduced the party mem- 
bership from the earlier 3,000,000 or more to the present 2,000,000. 

■ See pp. 887-888 below. 

“ A. R. Williams, op. cit., 68. 

‘ Even Trotslty and other leading actors in the revolutionary drama have found 
to their sorrow that there is no place in the party for factions having their own 
programs and objectives. Trotsky’s supreme offense lay in his insistence upon lines 
of policy (e.g., promoting world revolution rather than merely consolidating the 
regime in the Soviet Union) contrary to those favored by the directing authority 
of the party. In extremer cases liite this, ejection from the part}’’ is likely to be 
accompanied by ejection from the world also!. But Trotsky contrived to escape and 
for several years has been living in exile. Other leaders, as also humbler members, 
having been expelled from the party, have sometimes given sufficient evidence of 
repentance to win restoration to the rolls. For Trotsky’s interpretation of the party’s 
policy, and his reasons for opposing it, see his book, The Tievohttion Betrayed, trans. 
by i\i. Eastman (Garden City, 1937). Cf. also his A/v L/fc (New York, 1930). 
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subjects its members to a rigorous system of controls. A member, 
to be sure, takes no mystic vows, wears no shirt of particular color 
or other uniform, displays no badge, employs no special salute, and 
uses no secret sign or passnmrd. But he is fully registered, both 
locally and at AIoscov'; and his membership card carries with it a 
list of obligations calculated to frighten off all save those of genuine 
conviction and zeal. Here arc some of the things that he must do: 
(i) pay an initiation fee and afterwards support the party by 
monthly dues ranging from 20 copeks up to three per cent of his 
income (if it cx'cccds 500 rubles), and in addition dip into his usually 
meager resources for contributions to all sorts of charitable, memo- 
rial, and patriotic enterprises; (2) accept unhesitatingly the “party 
line” of policy and action, irrespective of whether developed in 
directions of wliich he personally disapproves; (3) observ'^e strict 
party discipline, and carry out all party orders and instructions, 
recognizing that his time and talents are no longer his to do with as 
he At'ill, but absolutely at the command of the party, regardless of 
dangers and hardships that may be entailed; (4) “take [so say the 
rules 1 an active part in the political life of the party and of t e 
country” — in otiicr v'ords, not merely go along passively as a 
believer or well-wisher, but add to his labor in earning a living un- 
remitting positii’c services to the party, c.g., by helping arrange 
and conduct meetings, participating in drives and demonstrations, in- 
structing recruits, sitting with committees, and what not, (5 } y or c 
untiringly to raise his ideological equipment, to master the principles 
of A Iar.\-i.sm-Lcninism, and tlic important political and orgamzatmnal 
decisions of the part\% and to explain these to ne non party ma 
-in short, to consider that the instruenon which he ‘ 

probationer is only the beginning of his poitica^^e u , r’eodino- 
continued endlessly in special classes, 

courses, and even, on the higher levels, seminars, ) ^ ^ecimiaue 

in the observance of labor and state discip me, ma quali- 

of his work, and continually raise his 

fications”; and (7) abstain ^ tuniing whatever he 

tions, evincing no concern about w.Ur r.nblic ends.^ In a 

can of his earnings to asLiation with religion, a 

M'ord, although renouncing any s aiscipline, self-denial, 

member must subject himscE to^ 

and service remin^cent | there are compensations, 

by a mediaeval religious order. U 

’ Since 1933, tlic c-nrlicr rc-ctriction of maximum earnings to 9°° 


has not 
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Party membership carries with it a certain distinction; one can always 
be sure of a iob, with preferential treatment in such matters as pio- 
motion; various other forms of priority-even in such respects- as 
admission to rest-homes and hospitals can be claimed; in short, the 
party looks after its own. But duties and services come first; and 
if there is any dereliction or wavering, the member will not have long 
to wait before the disciplinary authorities take him in hand. 

The founders of the Communist regime were 
MAKING YOUNG awatc that the ultimate success of their 

COMMUNISTS ambitious experiment would not unlikely de- 

pend upon the extent to which they succeeded in indoctrinating 
with their views a younger generation which had known nothing 
of the struggles against tsardom. Upon boys and girls of even 
tender ages must be imposed a “proletarian morality, precisely 
as in Western countries the ruling elements impose a “bourgeois 
morality.” Like the Italian Fascists, and later the German Nazis, 
the founders therefore made special provision for the political 
instruction of youth. The basic youth organization is an All-Union 
Communist League of Youth (abbreviated mto-Covisovwl), organ- 
ized on lines roughly similar to those of the party, embracing some 
200,000 “cells,” or branches, in factories, secondary schools, uni- 
versities, etc., and on collective farms, and having a present member- 
ship of more than 5,000,000. Membership is open to young people 
of both sexes, between the ages of 15 and 30, and drawn from non- 
Communist as well as from Communist families; although iiTthe case 
of youth of non-proletarian origin, an applicant must present recom- 
mendations from two party or Coinsovwl members of two years 
standing and undergo a year’s probation. Discipline is somewhat less 
rigorous than in the party. Nevertheless there are plenty of rules 
that must be obeyed, under penalty of expulsion. As would be 
surmised, the prime object of the organization is the training of youth 
in Communist doctrine and practice; and although it is not contem- 
plated or desired that all Comsoinol “graduates ’ shall pass into the 
party ranks, the day is anticipated when the party will be composed 
exclusively, or nearly so, of people who have come up through the 
ancillary organization. Although adjured above all else to study, 
study, study,” Comsowol members have for 20 years served the 
Communist cause in many practical ways bearing the^ brunt of 
great construction enterprises, coaching illiterate voters in the use 
of the ballot, training aviators, helping round up and discipline 
homeless and incorrigible children running wild in the streets of the 
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PARTY ORGAN I '/.A 

tion; 

1. Tiir. i.owr.R 
llir.RARCHY 


great cities, and providing leadership for organizations of younger 
elements generally in the population. For the Comsomol is only the 
inner circle of a scheme of youth organization planned eventually 
to embrace the M'hole of the 50,000,000 or more children and youth 
in the Soviet Union. Ne.vt beyond it is the circle represented by the 
Pionccr.s, embracing oA'cr 6,000,000 children between the ages of 
10 and 16; and beyond this, the organization of Little Octobrists,^ 
formed of children of from 8 to 10. Admission to these junior 
organizations is without reference to origin or class; and emphasis 
is placed, largclv under Comsomol tutelage, on indoctrination with 
communist principles, formation of habits of “socially useful labor,” 
and clcmcntarv military training. In a decree of 1937, the Moscow 
(Tovernment indeed indicated its intention to bring all children into 
pre-military service; and the formation of juvenile regiments, pat- 
terned on the units of the Red Army, is going steadily forward.* ^ 

The cardinal principle in accordance with which 
the party is organized is described officially as 
“democratic centralism”; and the party rules ex- 
plain this as involving four main points: (i) elec- 
tion of party officials and organs, high and low; 
(2 ) full responsibility of such officials and organs 
to the appropriate party organizations; (3) strict party discipline 
and complete subordination of minorities to majorities; and (4) un- 
quesrioniu" acquiescence of lower organs, and of all party niembers, 
in decisions reached in the higher levels." The basic unit in the 
hierarchy of party organs is a group of at leiist three (though o 
course usually more) members in good standing, organized in a 
factory, mine, army regiment, store, office, university, vi%c or 
on a collective farm— sometimes, indeed, one in each department o 
branch of a large establishment-and charged with "g 

nartv’s interests and propagating its ideas and policies vMthin th 
range of its contacts. Known formerly as ‘y’*'' ^ 

nos? officially termed “primary party organs, 
and the larger ones have secretaries an commi e . 

- According to tl.c old-m-Ic calcod.r, the BoUhedt revolution occorted 

in October, 1917, not NotTmber. (Chicago, 1919), and Making 

■■s. N. Har,.c,, Civic wl. dte? (Notv York, 

ISchhcvits (Cliicugo, loj'b J','' ]!, jJ,’,,*, (New York, laiS); A. P. Pinkevitcit, 

193:); S. Nearing, So of / fXTpvv York 1019). For the text of a 

The New Edneation in the ^ <5 gee W.E.^Rappard et al, Source 

new program for tlic Comsomol adopted m 1936, see w . it" 

Book, Pt. V, 53-59- r> I tJv V An 

= ^V. E. Rappard et al, Somce Book, Pt. ^ , 40- 
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upward, the committees and congresses are in all cases elective, and 
therefore in theory representative. The primary organs choose dele- 
gates who constitute the party committees of towns and rural dis- 
tricts; these, in turn, elect the party committees of provinces or 
regions; from these are sent representatives who form the party 
congress in each of the federated republics of the Union; and from 
these congresses go the delegates who make up the occasionally 
convened All-Union Congress. The thread of responsibility and 
control is unbroken from top to bottom; each organ, elected by those 
immediately beneath it, has full power over its inferiors, annulling 
or modifying any of their actions deemed out of harmony with 
the “party line.” 

The organs operating on the All-Union level 
2. THE ALL-UNION somc spccial comment; it is they that 

CONGRESS make the big decisions for the party and carry 

them into effect, however much or little one may credit the theory 
that they merely translate into action the will of the party rank and 
file as borne to the top along the converging lines starting in the 
local, primary units. At the apex of the pyramid of elective bodies 
stands the All-Union Congress, required by present party rules to 
meet at least once every three years, and having met, as a matter of 
fact, 17 times since the antecedent Social Democratic party was 
formed in 1898. In theory, the Congress is the supreme authority 
in the-party, and the party rules assign to it such fundamental powers 
as those of hearing and approving the reports of other All-Union 
party organs, revising and amending the party program and rules, 
and determining “the tactical line of the party on the principal 
questions of current policy.” As a body of more than 2,000 delegates 
and alternates, it, however, is far too large and promiscuous for 
effective deliberation, and the actual weighing of policies and making 
of decisions is performed rather by other agencies, even though 
likely to be cast in the form of Congress resolutions and thereby 
given the validity which, however much difference of opinion there 
may have been about them when under debate, makes them thence- 


forth absolutely binding upon every party organ and member. 

Three high party authorities, on an All-Union 
3. THE CENTRAL basis, the Congress itself designates. The first, 

ITS AiJYTT TARTTTs important, is the Central Committee — 

a body of 70 members (and 68 alternates), 
which, as the party rules bluntly say, during the intervals between 
congresses “guides the entire work of the party.” Congresses are 
infrequent (increasingly so of late) ; as pointed out, they can do but 
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little except rntify whnt is placed before them; the prestige of the 
Central Committee is such that its activities and proposals are almost 
invariably appro\-ed; and, more truly than the Congress, the Com- 
mittee is the sujM-cme party authority. However, even the Central 
Committee docs nor, as a whole, function continuously; the rules 
do not require a full meeting of it oftener than once every four 
months. Looking still farther for the ultimate seat of power, one 
finds it most truly in a Political Bureau (PoUtburemi), of 10 mem- 
bers which the Central Committee appoints as custodian of supreme 
authority when the Committee is not sitting. Here, too, is Mdtere 
the outstanding personality in the regime today, Joseph Stalin, is 
encountered; for nor onl\' is he himself a dominating member of the 
Political Bureau, but he personally picks the men whom the Central 
Committee, nominalh’ by secret ballot, appoints to the body.^ Along- 
side the Political Bureau, too, is an Organization Bureau {Orgbitreaxi) 
of 10 members, also named by the Central Committee, with Stalin 
again a controlling member, and charged with supervision of the 
party hierarchy and in jiarticular with matters relating to propaganda 
and recruiting. .And still a third agency which the Committee desig- 
nates is a Secretariat of four members, with Stalin, since 1922, at the 
head as secretary-general of the party. In this interlocking direc- 
torate — most of all, in the Political Bureau, which in practice first 
debates in secret, and decides, issues coming before the Centra 
Committee— suiwcmc party control is lodged, and chiefly in Stalm, 
^^'ho, without holding am' outstanding government post at all, draws 
from the party connections mentioned powers which make him 
to all intents and inirposcs dictator of the Soviet Union. 

Under reorganization measures adopted at th 
sc\-cntccnth (and most recent) meeting of the 
party Congress, in 1934, the Congress elects not 
only the Central Committee, but also (i) an 
Auditincr Committee, of 22 members, charged 

Ceding u, on ^nancc. of 

science.” •’ In the last-mentioned agency, Veens the party 

plinary arm of the party-the authority which keeps the party 

’ Lenin was chairman of tlw Political Burc^ until Ivs death jnw^t4. 

- Alost members of the Political government, that decisions have 

the government; but it is in the Bureau, ) , ^ ^ five-year plan and the 

been reached on matters as fundamental as the adoption ot a m y p 

“liquidation” of the kulaks. 

° A. R. Williams, op. eh., 6o. 


4. TIIF, CO.M.MISSlOX 
or PAKTV CONTROL 
AS AX ORGAN OF 
PARTY' DISCtPI.IXF. 
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membership lists, inspects (through observers) the meetings of 
committees and other organs to see that the “party line” is not de- 
parted from, calls before it for questioning party members suspected 
or accused of disloyalty, serves as final court of appeal in cases of 
expulsion, and directs the carrying out of all general purgings and 
cleansings. Since 1934, too, the Commission of Party Control has 
been associated, in supervision over all institutions and activities of 
the state, with a Commission of Soviet Control; and this relationship, 
combined with the fact that the Commission of Soviet Control, 


THE THIRD INTER- 
NATIONAL, OR 

“Comintern” 


although an organ of government, is nominated by the party Con- 
gress, illustrates how the government is subordinated to the party — 
even though this point is the only one at which, officially, govern- 
ment and party are connected. 

Hardly a country in the vmrld is without a 
Communist party, and, in line witli commu- 
nism’s emphasis on world unity and action, 
about 65 Communist parties, in as many differ- 
ent states and colonies, have been linked up in a federation known 
as the Third (Communist) International, or Covihitern, dating 
from 1919.^ The constitution of this organization vests supreme 
authority in a World Congress of some 500 members, whose sixtlt 
and most recent meeting was held in 1935, with powers exercised 
between sessions by an executive committee of 46 members; and 
the avowed object of the organization, as set forth in the constitu- 
tion, is to work by all possible means, including violence, “for the 
overthrow of the international bourgeoisie and the establishment of 
a Soviet republic, as a transitional stage toward complete annihilation 
of the state.” Included, naturally, among the dues-paying constitu- 
ent bodies is the Communist party of the U.S.S.R.; and although 
entitled, on a pro-rata basis, to only a minority of votes in the W orld 
Congress, this U.S.S.R. section is decidedly the most important, with 
the headquarters of the entire organization maintained in Moscow. 
All decisions of the World Congress are binding upon the U.S.S.R. 
section as upon every other one, and of course upon all of its members 
individually. 

Between the All-Union Communist party and the Comintern, 
there is obviously the closest sort of organic connection. To be sure, 
there has not been a great deal of interlocking of personnel, although 

^ The First International, founded in London in 1864, came to an end in 1876; 
the Second, dating from 1889, still exists, with headquarters in Brussels, and is a 
loose federation of national parties of socialist, rather than comimmist, persuasion, 
including the British Labor party and the Socialist parties of France and the United 
States. 
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Till', COMINTERN 
AND THE GOl’ERN- 
MENT 


Stnlin hns long been a member of the CowmteriH s executive com- 
mittee. But the party is, as pointed out, a section or unit of the Inter- 
national. What about connections between 
the Covi'mierv and the Soviet government? Is 
the government merely a Comintern tool? On 
this point, there has been sharp interchange 
of charges and denials. The government has been criticized for 
permitting the Comintern to operate from a Russian base; it has been 
accused of subsidizing the organization; it has been represented as 
interlocked with it in personnel; and it has been alleged to be devoted 
to the same world program of revolution that the Comintern avows 
and boasts. From Moscow come rejoinders (i) that democratic 
states M'hich allou^ Communist parties to operate within their borders 
•have no ground for criticizing the U.S.S.R. for tolerating a Joint 
headquarters of such parties; (2) that while the Soviet Communist 
party pays its dues to the Comintern as do the others, absolutely no 
financial support is extended by the government; (3) that it is Just 
as proper for Stalin to hold office in the Third International as it 
Tvas for Ramsay MacDonald to be a high official of the Second; 
(4) that inquiry into the facts would reveal that on plenty of occa- 
sions the policies of the government have been directly contrary to 
those of the Comintern, as, for e.xamplc, when the U.S.S.R. became 
the first state in the ^\•orld to ratify the Briand-Kellogg Pact, not- 
withstandiiw the Comintern's furious denunciation of the instru- 
ment; (5) that, as revealed by discu.s.sions and decisions in the 1935 
\\'orid Congress, the Comintern is itself growing more moderate 
and conciliatory; and ( 6 ) that, in any event, “the Soviet government 
is one thing, the Comintern quite another. • 1 1 

Soviet defenses as outlined, being defe«tet,_must be taken with the 
proverbial grains of salt. Tl.c leading position held by the AU- 
Union Communist party in the counsels of the 
bined with the partji’s absolute dominance of the 8 °''™“'’ ^ 
up an inescapable presumption of rather close f ““A 

indirect, connection between goverument and International if h 

decisions of the Coimi/ern are binding ’/"Yg 

party runs the government, there must, in the nature of « ^ case 
^ome reflection of Comintern influence on governmem pql c> . D 

objectives. So t i t e, cn , P capitalistic 

nowadays maintains peaer 5 inotivat ng it 

world than Comintern approves, the force ultimately motnatmg 
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must still be regarded as springing from concepts and purposes 
animating the ultra-revolutionary organization itselfd 

^ On the Third International, see L. L. Lorwin, “Communist Parties,” in Encyc. 
of the Social Sciences, IV, 87-95, and W. H. Cliamherlin, Soviet Rtissia, Chap. xi. 
One may consult also W. R. Batsell, Soviet Rule in Russia, containing abundant 
documents. Earlier documents will be found, too, in “The Communist Part}' and 
Its Relations to the Third International and to the Russian Soviets,” Intemat. 
Conciliatioit, "Nos. 158-159 (Jan., Feb., 1921). 

General references on the All-Union Communist party include S. and B. Webb, 
Soviet Communism; A New Civilization?, 2 vols. (rev. cd.. New York, 1937); 
H. Popov, Outline History of the Commtniist Party of the Soviet Union, 2 vols. 
(New York, 1934); A. R. Williams, The Soviets, cited above; V. A'l. Dean, “The 
Political Structure of the Soviet State: The Communist Party,” Foreign Policy Re- 
ports, VIII, No. I (Mar. 16, 1932); R. L. Buell (ed.). New Govemnients in Europe 
(rev. ed.), 352-363; and Lord Passfield (S. Webb), “Soviet Communism: Its Present 
Position and Prospects,” Internet. Affairs, May-Junc, 1936. Cf. p. 879, note 2, above. 
H. Barbusse, Stalin (New York, 1935), is too laudatory, but ncvenheless useful. 



CHAPTER XLV 

Government in the U.S.S.R. 


A Sr.RIF.S OF SOVIET 
CONSTITUTIONS 


i9i8:tiie RUS- 
SIAN SOCIALIST 
FEDERATED SOVIET 
REPUBLIC 


AS POINTED out in a previous chapter, the political disturb- 
ances of 1905-06 impelled the tsarist government of Russia 
to issue manifestoes giving the country what was in effect a written 
constitution^ The Bolsheviki, and later Com- 
munists, have, in their turn, been constitution- 
makers also; three extensive fundamental laws 
of their devising — dating from 1918, 1924, and 1936 — have marked 
significant stages in die evolution of the present Soviet regime. 

^Vith the more moderate iVIensheviki excluded 
from all share in directing the course of the 
revolution, the Bolshevik leaders, in the spring 
of 1918, turned their attention to the rather 
bourgeois business of framing a constitution — 
as yet, of course, only for what was conceived of as an essentially 
Russian republic. A commission set up by the Central Executive 
Committee of the party, with Bukharin and Stalin arnong its promi- 
nent members, worked out a draft; the Fifth All-Russian Congress o 
Soviets, meeting at A'loscow,^ gave its approval; and m July the 
document was promulgated as the fundamental law of the Russian 
Socialist Federated Soviet Republic.® Based on an extensive series 
of declarations, rules, and decrees issued by the revolutionary author- 
ities between the coup of November, 1917, and the early summer of 
1918— although also introducing some new elements--the instru- 
ment presented many challenging features Principles of cmHqud- 
itt^ and personal freedom as enunciated in Western constitutions 
yielded to sharp class distinctions and proletarian dictatorship, no 
right or privilege survived that was capable of being used to the 
de^triment^of the revolution. Private ownership of land was declared 
abolished the Orthodox Church disestablished, education secular- 
ized, and every phase of economic life placed under the iron ha 

= thither from Petrograd in Fcbruar,^ and the Fourth All- 

Russian Congress was held k Rogers, New Constitutions of Europe, 
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of the state. And machinery was erected for a socialist, soviet repub- 
lic, composed of “autonomous” units created along ethnographic 
and national lines, and associated together in a federal scheme, which, 
however, did not fail to assign to the authorities at Moscow full 
control over “all questions of national importance.” ^ 

Early Bolshevik policy toward non-Russian 
2. 1924: THE UNION peoples -^i-jo had lived under the rule of the tsar 
OF SOVIET SOCIALIST almost ostentatiously generous. As Bu- 

REPUBLics kharin put it in 1918: “The Russian workman, 

who has the power, says to workmen of other peoples living in 
Russia: ‘Comrades, if you do not care to become members of our 
Soviet Republic, if you desire to form your own Soviet Republic, 
do so. We give you the full right to do so. We do not wish to 
hold you by force a single minute.’ ” - Such a policy was dictated 
partly by the preoccupation of the new regime with consolidating 
its position in the more immediate neighborhood of its base, partly 
by the thought that such encouragement of self-determination might 
prompt revolutionary disturbances in other countries; and while, 
as time went on, centralized control was considerably tightened up in 
the areas directly under Moscow’s domination, i.e., in the Russian 
Federation of Republics of the 1918 constitution, the federal prin- 
ciple was progressively extended to portions of the old empire not 
originally reached. In White Russia, the Ukraine, Transcaucasia, 
Khorezem, Bukhara, and Eastern Siberia sprang up new states, en- 
dowed with constitutions and independent governments, modelled 
in most instances on the new Russian pattern, and therefore soviet in 
structure and more or less Communist in principles; and as the 
menace of counter-revolution and foreign intervention diminished, 
the Moscow dictatorship began considering the desirability of 
strengthening its position and widening its power through formal 
political union with such states, the destinies of which were, through 
party connections, already to some extent under its guidance. A 
treaty of union linked up Russia proper, the Ukraine, White Russia, 
and Transcaucasia in 1922; and two years later a new constitution 
was spread blanket-wise over seven republics in all, federated under 
the new and intriguing name of Union of Soviet Socialist Republics 
— intriguing because suggesting that an adhering state was not giving 
up its identity and joining Russia, but merely associating itself with 

’ The territories to which this first constitution applied comprised about three- 
quarters of the old tsarist empire. Conspicuously lacking were, of course, the areas 
that had broken away, such as Finland, Poland, Estonia, Latvia, and Lithuania. 

■ From a pamphlet entitled “Program of Communists,” cited in Internat. Con- 
ciliatiov, Apr., 1920, pp. 172-173. 
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other autonomous states in u’hat Litvinov once described at Geneva 
as a “League of Soviet Nations.” ^ Later on (in 1925), a new con- 
stitution u'as jU'oniulgatcd for the Russian Socialist Federated Soviet 
Republic, /.e., Russia proper, as one of the seven constituent repub- 
lics.- But the 1924 instrument was the constitution of a federation, 
marking, indeed, the beginning of the Soviet Union as we know it 
today. 

For our purposes here, this first Union constitu- 
tion can be passed over with bare mention, for 
the reason that in 1936 it was superseded by 
another one, based extensively upon it, yet pre- 
senting also numerous novel aspects. By the end of 1934, the first 
“five-year plan” (1928-32) of economic and social reconstruction 
had been carried out with considerable success and a second “plan,” 
of similar duration, auspiciously launched. Agriculture had been 
widely collectivized; .socialized industry had been developed at a 
rapid pace; government had been stabilized; domestic peace and 
order had been achieved; friends had been made abroad and an im- 
portant place won in the councils of the nations. And it was \yith 
a view to bringing the machinery and processes of government into 
closer accord wdth the neu'’ conditions — including introduction of 
universal and equal suflfrage, with direct election of all soviets by 
secret ballot— tliat Stalin influenced the Ccntpal Executive Comnut- 
tcc of the party to approve a program of constitutional changes which 
the Seventh All-Union Congress of Soviets endorsed in principle 
during its .session of February, i935> Aiming not so much at a new 
constitution tliat should be a blueprint for the Communist state of 
the future as at one that should record and consolidam the practical 
results already aciiicvcd, a newly elected All-Umon_ Central Execu- 
tive Committee appointed a constitutional commission of 31 mem- 
bers, with Stalin as cliairman; and after more than a year of work, 
in strict secrecy, this agency, in June, 1936, laid the results of its 
labors before the presidium of the Central Executive Committee, 
which voted to caU a special meeting of the All-Union Congress to 
consider the draft, and in the meantime to publish the document 
for discussion by the people. Sixty million copies, in all, are said 

^ Ratified by the Second Congr- of rite Sovie. of 

new in.strument elected Srlier bVrite First Union Congress, 

tion of the Central Executive Co Book Pc V, 88-106, and on the ante- 

= Text in W. E. Rappard et ah, Source Book, ft , 7 / 
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to have been distributed, besides publication in 10,000 newspapers; 
and 527,000 meetings of soviets and other groups are reported to 
have taken part in the great debated Suggested amendments poured 
in from all directions — 154,000 of them — some accompanied by, or 
even cast in the form of, lyrics! District congresses of soviets made 
their contributions; and eventually, in November, 1936, the Eighth 
All-Union Congress, bringing together 2,016 representatives of 63 
nationalities," met at the capital, voted 43 changes in the original 
draft, and gave the document the final stamp of approval^ 

Arranged in 13 chapters and 146 articles, the new fundamental 
law is a lengthy and challenging document. Chapter I, “Social Or- 
ganization,” sets forth the foundations of the “socialist state of 
workers and peasants,” attributing all power to “the working people 
of town and country as represented by soviets of working people’s 
deputies.” Chapter II outlines the system of federalism as revised 
on the basis of constituent republics now increased in number to 1 1 . 
Chapter III has to do with “supreme organs of state power” in the 
Union, Chapter IV with supreme organs in the individual republics, 
and Chapters V and VI with the organs of “state administration” in 
Union and constituent republics, respectively. Chapters VIII and 
IX treat of local government and the judiciary. Chapter X indicates 
impressively the “basic rights and duties of citizens,” on lines — at all 
events so far as paper provisions go — reminding one of the famous 
corresponding section of the Weimar constitution in Germany.'* 
Chapter XI introduces the new scheme of popular nominations and 
elections. And Chapter XIII entrusts sole power to amend the new 
instrument to the Supreme Soviet of the U.S.S.R. (superseding the 
All-Union Congress), requiring an affirmative two-thirds vote in 
each of the two chambers, instead of a simple majority in one body 
as before.® 

^ A. L. Strong, The New Soviet Constitution (New York, 1937), 47. 

" Seventy-two per cent of the delegates were members of the Communist party, 
28 per cent non-members. Forty-two per cent were industrial workers, 40 per cent 
peasants, i8 per cent intellectuals. Nearly one-fifth were women. 

“ For a somewhat rhapsodical account of the making and adoption of the consti- 
tution, see A. L. Strong, op. cit., Chap. iii. 

^ See pp. 646-649 above. 

^ The full text of the constitution, in English translation, will be found in W. E. 
Rappard et al., Source Book, Pt, V, 108-129-, Internat. Conciliation, No. 327 (Feb., 
1937); and A. L. Strong, op. cit,, 121-160 (with summary of changes from earlier 
Soviet constitutions, 163-169). For good analyses of the instrument, see V. M. Dean, 
“The New Constitution of the U. S. S. R.,” Foreign Policy Reports, XIII, No. 3 
(Apr. 15, 1937), and A. Brecht, “The New Russian Constitution,” Social Research, 
May, 1937. Of much interest, naturally, is The New Democracy— Stalin’s Speech on 
the New Constitution (London, 1937). 
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A\’HAT IS THE 
SOVIET UNION? 


Else^diere vve have termed the dominion of the 
tsars a “polyglot Eurasian empire.” The U.S.S.R. 
is no less polyglot or Eurasian; indeed, except for 
territories on the M-estcrn border lost as a result of the World AVar, 
the Soviet Union of today is practically coterminous with the old 
Empire. This means that its population of some 170,000,000 em- 
braces a bewildering number of more or less distinct nationalities; 
as noted above, no fc\\'’cr than 63 such Avere represented in the Con- 
gress that adopted the present constitution; indeed, the census of 
1926 distinguished 185, speaking 147 different languages! Three- 
fourths of the people included are SlaA^s — White Russians, Ukrain- 
ians or Little Russians, and Great Russians. But there are Finns, 
Jews, Usbeks, Turcomans, Tartars, Circassians, Greeks, Armenians, 
Georgians, along with dozens of lesser groups such as Poles, Ger- 
mans, Lithuanians, Rumanians, Kirghisians, Kalmuks, Buriats, Ya- 
kuts, and Bashkirs; ^ and altogether the picture is one of amazing 
diversity in physical characteristics, in language and religion, in 
stages of cultural ad\^anccment. From the outset, the Bol.she\dst 
regime stressed the twdn principles of self-determination and fed- 
eralism; - the 1918 constitution of the R.S.F.S.R. set up federal 
arrangements Avithin the rclatit'cly restricted area to AAEich that basic 
laAv applied; and the “Union” constitutions of 1924 and 1936 ex- 
tended the principle to the far-flung areas over AAdnch SoAuet control 
had by those dates been established. Under the 1936 msminient, 
1 1 basic republics arc federated in the Union, AVith the R.S.t.S. . 
much the largest and most important, but all possessed of their oAvn 
constitutions, legislative and executive organs, courts, and budgets, 
and, nominally at least, subject to the authority of “ 

so for ns the Union constitmion prescribes.- The boundnnes of a 
republic may not be changed Aidthout its consent; and a though any 
Smpt to i^xcrcisc the rifht would no doubt meet 
full flccdom to secede is expressly conferred, 

Union’s borders, facilitating secession, is, indeed, as stated by Stal , 

. Ahny o( thtsc pop.l»o„ demons »c 

larger portions live bevond the bordc rT„;„„ (London 1933), and R. Broda, 

‘The Revival of Nationalities in the bovict union, /!/«<-/. j 

Dedatadon o( Eigta, of die P=.pl« of Ruada, Nov. a, pd.ted in 

A'.arious parts of the Soviet Union. 
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one of the prerequisites of a basic, or “constituent” republic along 
with comp^tness and habitation by a self-conscious national group 
of at least a million people. Recognition of racial, linguistic, and 
Other diversities, even within a constituent republic, is further af- 
forded by the setting off of “autonomous republics (some two 
score in all) as enclaves within the larger areas; and not only these, 
but also a lower order of “autonomous regions,” and indeed a still 
lower one of “national districts,” with the way opm for advance- 
ment from one grade to another until that of constituent republic 

is arrived at. ... 

From their right to have their own constitutions 

distribution governments, their right of secession, and 

OF POWERS Other guarantees extended them, it might be 

supposed that the constituent republics enjoy a truly autonomous 
position in a rather decentralized, and even weak, union. A little 
inquiry reveals, however, that this is not the case, To_ begin with, 
the republics retain only such powers as the constitution does not 
bestow upon the Union; and the constitutional distribution can be 
changed to any extent whatsoever by the Supreme Council of the 
Union, with or without the assent of the republics as such. Further- 
more, the powers conferred upon the central government (in Article 
14) are so numerous and vital that relatively few matters remain for 
regulation by the republics. Foreign affairs, war and peace, army 
and navy, foreign trade, transportation, posts and telegraphs, cur- 
rency, banking, credit, insurance, justice, citizenship, amnesties-— 
all are under exclusive jurisdiction of the Union government, which 
also is empowered to establish “fundamental principles for land 
use, exploitation of natural resources, labor, education, and public 
health, and in general to prescribe and carry out “national economic 
plans.” In the event, too, of a law of a republic (on any subject) 
differing from a Union law, the latter must invariably prevail.^ Add- 
ing together, therefore, the comprehensive framework of social and 
economic organization set up by the Union constitution,^ the ex- 
clusive jurisdictions granted by that instrument to the Union gov- 
ernment, the broad powers of “normative” regulation besto\yed, the 
rights conferred of suspending or rescinding the acts of soviets and 
executives of the republics, and the unifying administrative powers 
of the “Union-republic” commissariats,^ and taking also into ac- 
count the weighty central control exercised through the channels 
of the Communist party, one comes off inescapably with the con- 
clusion that, in spite of the forms of federalism, centralization of 


^ See p. 906 below. 
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authority in the U.S.S.R. is possibly equalled, but hardly exceeded, 
anyudicrc else in the world. In point of fact, the system is not 
federal, in an)’- ultimate sense, at all. 

To visualize the complete scheme of govern- 
ment operating today in the U.S.S.R. is not easy; 
the s)’^stcm ma)'- not be trul)’^ federal, but the 
hierarchy of republics and other units renders 
it complicated. For present purposes, it may be 
clarified most dTccti\’cl)’' b_y taking up first the arrangements pre- 
vailing in a t)’pical constituent republic — using as an example the 
Russian Socialist Federated Soviet Republic, as being the most im- 
portant and the area most nearly corresponding to the European 
Russia of histoi')’ — and afterwards describing the institutions of the 
U.S.S.R. as superimposed upon those of the republics. Fortunately, 
republic and Union governments are rooted in the same local and 
regional organizations, making possible the avoidance of a good deal 

of wearisome repetition.^ 

Basic in the s)^stem, from bottom to top, is the 
device known as the soviet, or council; the 
entire structure of government, in republics and 
Union alike, consists essentially of a hierarchy 
of soviets," p)^ramided on city and village units 
in the local communities. As already pointed 
out tltc soviet, as a political instrument, made its earliest appearance, 
in tiic form of w'hat were virtually strike-committees, in connection 
with the attempt to organize a general strike during the disturbances 
of 1905, Reappearing during the February-M arch revolution o 
1917 committed or councils of the kind spread from larger cities to 
p?oJincial towns and villages and to the arniy; and in the ensuing 
NovSer revolution theylo clearly proved their worth that dunng 
the early months of Bolshevik domination the leaders devised a 
1 fnr rlir>m which was incorporated in the con- 

standard structure g y; ’’ j jelegL of workingmen 
st.tut.on of . 9 > 8 - Composed ot^^ 

m shops, in remments of the Red Armj— primarily 

peasantry and rather than geographical- 

functional, therefo e ni ri .,1,^ ,, 

they came to be looked upo communist society, and 

primary units or 1 l . rcgul.«cd bv the Uni^^ 

’ Indeed, bniscribed® vkliout frcquciit reference to that 

tudon that, as will appear, K cannot be dcscnoe 

instrument. . , „..„curivc and administrative officials chosen by 

-"Together, of course, with " 

the soviets and nominally rcsponsibl 
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meanwhile as the indispensable instrumentalities of proletarian or- 
ganization and control during the transition from capitalism to a 
new order/ And as the outlines of national-local organization were 
progressively filled in, city and village soviets became the units from 
which soviets in areas on the next higher level were chosen, and so 
on up through the still higher levels until an apex was reached in 
the soviet of the republic, and eventually of the U.S.S.R. itself. 
In every area, from smallest to largest, the soviet is the fundamental 
organ of government, functioning either directly or through agencies 
which it creates and controls. As a result, governments on all levels 
are, in structure at least, very much alike. 

When the Bolsheviks assumed the reins, they 
envisaged a general reconstruction of the old 
local-government system of the Empire, with 
its provinces, regions, districts, cantons, and other areas. The task, 
however, was formidable, and while plans for a new system of admin- 
istrative-economic units were early prepared, they were put into 
effect only slowly, unevenly in the various territories, and with 
numerous changes of scheme as the work progressed. Old and new 
arrangements often existed and functioned, more or less confusedly, 
side by side, and even today there is not complete uniformity. Since 
1930, however, the plan generally in operation has been the relatively 
simple one of (r) towns and villages as primary units, (2) raions, 
or districts, combined into (3) oblasts, or provinces, and these, in 
turn, into (4) constituent republics — ^^vith, however, oblasts omitted 
in republics not formerly having them. 

In every area, as has been said, the basic organ 
3. THE ELECTION p-ovemment is the soviet, formerly elected 

directly m only the towns and villages, and in- 
directly in other areas, but under the constitution of 1936 chosen 
directly on all levels. Prior to the date mentioned, the voters in 
villages {i.e., in rural areas) elected to the local soviet one delegate 
for every 100 people and those in towns one for every 1,000; village 
and town soviets then elected delegates to the district soviets, these 
bodies chose representatives in the provincial soviet or congress, and 
the provincial congress, in turn, sent representatives to the All- 
Republic and All-Union Congresses — though the symmetry of the 
scheme was interfered with somewhat by the right which town 
(but not village) soviets enjoyed to send additional delegates directly 

^ “The only form of proletarian dictatorship,” declared the Second Congress of 
the Third International, “is a republic of soviets.” 
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to the provincial congresses and those above.^ When challenged on 
die point, Communist leadcxs explained that the indirect system was 
necessary so long as the mass of the voters could not be expected to 
have much familiarity with names and policies on a national scale, 
but added that eventually all elections would become direct; and, as 
indicated, the new fundamental law of 1936 introduced the prom- 
ised change. The voters of towns and villages are therefore called 
togetlicr, at varying intervals, not only to choose the members of 
their local soviets, but also to participate in selecting delegates to 
soviets or councils on higher levels, although not officials of an 
executive or administrative character. 

The 1936 constitution starts off by declaring the 
THE SUF5-UAC.I. U.S.S.R. “a socialist state of workers and peas- ' 

ants,” and elsewhere it stipulates that the soviets shall be elected “by 
the M'orking pcoj)lc in their respective territories.” ^ From such 
provisions, the suffrage might readily be inferred to be restricted 
rigidly on occupational or functional lines. But such is not the case. 
In earlier days, to be sure, one could be a voter only, if earning his 
livelihood ‘,‘by productive work useful to society or if engaged in 
domestic service which enabled other men or women to pursue such 
productive employment; and numerous categories of people were 
excluded altogether, not only from voting but from office-holding, , 
e.g., persons employing hired labor for profit, persons engaged in 
private business, merchants and their agents, monks and clergymen 
of all faiths, and members and employees of the old tsarist police. 
Even at that, the number of qualified electors a”he tme of the 1931 
elections was no less than 84,000,000 (m the U.S.S.K as a whole); 
some 60,000,000 actually voted on that occasion. On the theory 
(no doubt rather optimistic) that all elements once requiring exclu- 
Sion have been liquidated and the entire population welded mto a 
single, homogeneous, proletarian body politic, the i pyd cqnstitut 
jfers the “suffrage ^reservedly: upon all 
female, at the age of i8, “irrespective of race and nationa ty, 

‘ . Vinago, i.r., -- f 

pathecic toward the Communist regime t lan ^ P 

= Ans. iand95. , . ■ Amer Folk. Sci. Rev., Oct., 

the courts. 



THE U.S.S.R. 


900 


ligion, educational qualifications, residence, social origin, property 
status, or past activity” — an arrangement, on its face, going well 
beyond that to be found in any other country of the world. In even 
greater proportions than before, the vot ers a.re not members of the 
party, or even avowed Communists; and the same is ffuel 5 f”tlie''dele- 
gates elected to the various soviets, particularly in the lower levels. 

Passing from the suffrage to other aspects of 
ELECTORAL electoral procedure, the new fundamental law 

METHODS stipulates (i) that voting, instead of being open 

and oral as previously, shall be by s ecietTallo t; (2) that every citi- 
zen shall have one vote, and only one; and (3) that, as has been 
explained, electionsSiall be direct all along the line, instead of only 
at the lowest level as before. The old arrangement under which 
village, or rural, communities were discriminated against in favor 
of urban communities is gone, and with it the general scheme under 
which voters once chose their representatives in the primary soviets 
on the basis of occupational groups — peasants, soldiers, miners, iron- 
workers, and what not. In other words (although primary units 
may, if they desire, retain some features of the old plan), vocational 
or functional representation has in the main given way to a wholly 
orthodox scheme of representation of voters lumped together in 
geographical constituencies.^ Candidates for election to soviets on 
all levels are nominated by groups of voters in factories, plants, pre- 
cincts, or other units, although some simply announce themselves. 
The list is usually scrutinized and sifted by a local Communist cell. 
But persons not so validated may win election; and the voters are 
sometimes admonished not to put too great a burden on the party 
members, but to elect trustworthy non-party men or women, at all 
events such as are of the “right” social origin. As a rule, elections 


^ Arts. 134-135. 

- This is the more startling, considering the frankly class and functional basis of 
the earlier system. Communist spokesmen aver that the old arrangements served 
a useful purpose in the stage in which they were employed, but that the approach to 
classless solidarity that has now been achieved renders them no longer necessary. 
Italian Fascism, as we have seen (pp. 845-849 above), places ever-increasing emphasis 
upon the functional principle; but of course its theory contemplates, as Soviet Com- 
munism does not, the perpetuation of classes and of distinct, and even conflicting, 
economic interests. Weighting of the electoral system in favor of the urban as 
distinguished from the rural populations may have been abandoned, not out of 
consideration for principles of democracy, but only because the enorrnous growth 
of urban populations in the past 15 years rendered the former discrimination no 
longer necessary. 

In the R.S.F.S.R., the districts returning one member to the village soviet are sup- 
posed to contain 100 to 250 inhabitants; to the town soviet, lOo to i,ooo (3,000 in the 
cases of Moscow and Leningrad) ; to the district soviet, 500 to 1,500; to the provincial 
soviet, 15,000 to 40,000; and to the Supreme Soviet, or Council, 300,000. 
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A SYSTEM I.F.SS 
DEMOCRATIC TUAN 
IT APPEARS 


srir considerable local interest, and in cities it is not unusual for as 
high as 90 per cent of the qualified voters to make their appearance 
at the polls. A majority of the electors in a district may at any time 
recall a representative serving in a soviet. 

Reading simplj'- the constitutional provisions, or 
even the description just given, one might fall 
into the error of crediting the new electoral 
system with being — as indeed is contended by 
people enamored of the regime ^ — one of the most democratic in the 
v'orld. The error W’ould lie in failure to remember ( i ) the total ab- 
sence of anything approaching Western multi-partyism and (2) the 
all-pervading and unfailingly restrictive controls exercised by the 
Communist party through its officials, agents, and even ordinary 
members in every corner of the land. One may be sure that candi- 
dates for election to soviets, high and low, will rarely get far unless 
approved by the local party organization, and that they will not 
be so approved unless of the right social origin and mentality and 
unswervingly loyal to the regime; even if elected, they would not 
lon<T be tolerated if disloyal. The forms of democracy are no doubt 
provided for more fully in the new electoral arrangements than m 
earlier ones; and for this due credit should be given. It is simply not 
in the cards, however, that under a rigid party dictatorslnp a vast 
non-party electorate should be allowed to exercise its political privy 
IccTcs without cruidance and restraint. If there be democracy, it is 
strictly within'the iron framework of the Communist monopoly of 

Xhe constitution of the U.S.S.R. requires a 
soviet to be maintained in every village in every 
republic— even in villages located on huge col- 
lective farms. Itself chosen for two years, the 
soviet elects from among its members an execu- 
tive committee consisting of a chairman, vice-chairman, and secre- 

, r I A I Srronir in Iicr The New Soviet Qomtniiuon, bearing tbe 

For example, A. L. n„,;,(,crflC7. On the other hand, persons who 

tell-tale subtitle A Study m ^ A designed to win the sympathy of 

regard the new system as "lev'ir camoufl^^ d s.g 

Western democracies for the Soviet Union m i« in 
nrobablv go to the opposite c.xtremc. See, tor c. p > 

tlold slick Constitution,” Amer. fintt election held under 

= Tltese obsen-etions were « „,ere so well filtered tbet in 
the new system (December la, '937 >’ finally presented to the voters. Soviet 

not a single constituency was evidence of the unanimity of sentiment 

enthusiasts interpret this be pardoned for entertaining doubts, 

animating a classless society. ,.i,„„reticallv free election becomes actually a con- 

Judging by the «P™"“ Luntries. 

trolled plebiscite, on lines familiar m 
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tary; and to this agency are entrusted all executive and administrative 
functions (whether performed by it directly, as in smaller villages, 
or carried out under its guidance, as in larger ones), under a dual 
responsibility to the local soviet and to the executive organ of the 
district soviet above. Great emphasis is placed, indeed, upon the 
responsibility of the local soviet and its agents for the full execution 
within the village limits of all laws and instructions coming down 
from above, and especially for (i) liquidating the kidak element, 

(2) perfecting the collectivization of farming and other enterprises, 

(3) promoting the greatest possible increase of productiveness of 
the land, (4) directing the organization and administration of 
schools, hospitals, and other cultural and philanthropic establish- 
ments, (5) framing and executing budgets; and a wide variety of 
other activities. Most village soviets are small, but in the towns the 
number of members not infrequently runs to 1,000 or more; in 
municipalities of over 100,000, indeed, auxiliary soviets are organ- 
ized in the several wards — in Adoscow, 24 of them.^ Although meet- 
ing often (at least once a month), urban soviets are commonly too 
large for effective transaction of more than certain kinds of business, 
and accordingly the subsidiary machinery includes not only a presi- 
dent and a long list of standing committees (on finance, education, 
public health, etc.), but a ‘‘presidium” of from ii to 17 members, 
elected by the soviet from its own membership and charged with 
making many decisions and with carrying on the actual day-to-day 
town or city 'administration in smaller places and directing the 
municipal departments and staffs in larger ones — ydth the president, 
his deputy, and his secretary forming an inner “bureau” for repre- 
senting the municipality in all of its official connections. With 
allowance made for differences that must necessarily exist as be- 
tween rural and urban units, the powers and functions of town 
soviets parallel those of rural ones. The volume of work to be per- 
formed is great; and nominally much of it, both legislative and 
administrative, can be carried on autonomously. All testimony, 
however, goes to show that little can be undertaken except on the 
basis of laws and orders originating higher up. 

As indicated above, the general pattern of gov- 

GOVERNArENT ON ..1 • • r j • i ° J 

ernmental organization found in the towns and 
*11 * * 1 1 1 11 1 1 *1 1 

villages IS carried up through all levels until the 

Union itself is reached; and even at that point fundamental resem- 
blance by no means fails. In districts, provinces, and republics, 

^ Alternates, too, are elected to town soviets, not exceeding one-third of the 
number of regular delegates. 
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soviets represent progressively larger populations; and since 1936 
their members have been elected directly rather than indirectly. But 
their general status and functions are substantially the same, allowing 
only for the differences of level on which they operate.^ In all cases, 
there is a large executive committee, chosen by the soviet and 
c.xcrcising most of the soviet’s actual authority; a smaller presidium, 
chosen by this committee for the more immediate and continuous 
direction of activities; and a staff of trained officials for the actual 
administration of financial, educational, military, transportation, 
health, and other affairs. As the scale is ascended, the scope of 
control over soviets and officials beneath is observed expanding, 
culminating, in earlier days, in the dominating authority of the 
republic soviet or congress, but in later times in that of the U.S.S.R. 
itself. Here again, in form the arrangements contemplate a good 
deal of autonomy, nddening steadily as one progresses from the 
local community to the republic. Many circumstances, however 
including the infrequent and brief sessions of the soviets, or con- 
gresses, as well as their unwieldy membership combine to frustrate 
all gcnviinc decentralization and actually to accentuate one of the 
most conspicuous features of the system viewed as a whole, f.c., the 
concentration of power in the hands of a few leaders at the top, 
especially such as hold high places in the party. The professed ideal 
is that of “democratic centralism,” or, as Lenin put it, centralized 
direction and dccentrajizcd activity.” Notwithstanding a certain 
groping, hon'cvcr, in the direction of demopraty, as ewdenced by 
the broadening of the suffrage and the substitution of direct for in- 
direct elections, the psychosis of counter-revolution ^nd foreign 
intervention under which the regime still lives eaves ,, , 

actual latitude for “activity” than for “direction not controlled 

.ttenrion to the units ranging front town 
and village to the constituent 

about th? government of the Soviet Union as a whole-although, 

t In the constitucnt rcpublics, the for four years, 

Congress, but known since 1936 as tic ''P . , f adopting and amending the 

until ciiclotvctl with .1,0 

republic constitution, in conformit) , s regional government in a repub- 

Tlie most recent and best f b^B W.^Maxtvell in W. Ander- 

lic (and by the same token m the -nomded. A good deal of informa- 

son, op. cit., 383-430, witit imponant Soviet State (London, t935)'> 

tion can be gleaned also from B. W. above; S. and B. Webb, 

S. N. Harped The Goveriivient of f ed ’Ncw York, 193^); ^nd A. L. 

Soviet cLmnisiu; A Ncv> jX'e 

Strong, The Nevj Soviet Consuuitwn, cited abose. 
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as has been explained, it represents simply one additional level in 
the series and, structurally, bears general resemblance to the others. 

Taking the constitution at its word, the highest 
THE GOVERNMENTAL organ of “state power” in the Union is the Su- 
ORGANSOFTHE preme Soviet (commonly, though perhaps less 

accurately, called the Supreme .Co uncil) , re- 
I. THE SUPREME placing since 1936 the All-Union Congress — 
COUNCIL V perhaps more strictly the Central Executive 

Committee, which came nearer to being the 
actual legislature under the previous regime.^ The old Congress was 
a cumbersome one-house assembly, of some 1,500 members, chosen 
by the congresses of the several republics, and meeting for a brief 
session every two years. By all testimony, it was not a very efficient 
body; too nearly resembling a mass meeting, its proceedings con- 
sisted mainly of hearing reports of officers, perfunctorily passing 
resolutions, and listening to eulogistic Communist speeches calcu- 
lated to whet the zeal of the delegates. Far from being a true legis- 
lature, it was hardly more than a spectacle staged with much fanfare 
for the benefit of native and foreign observers — in other y^pr^s, only- 
^n instrument of education and propaganda. The Cemfal Ex'Bcmnve 
Committee to which reference has been made was a large bifurcated 
body, one branch consisting of persons chosen by the Congress from 
its own membership and the other composed of appointees of the 
autonomous republics and regions. Charged with conducting Union 
affairs between sessions of the Congress, it actually wielded almost 
independent authority, not only in legislation but in executive and 
administrative matters as \vell. 

With the old relatively useless All-Union Congress entirely dis- 
carded, the Supreme Council under the constitution of 1936 perpetu- 
ates the bicameral principle on which the former Central Executive 
Committee was organized, being divided into two cobrdinate cham- 
bers, each of some 570 members, and known, respectively, as the 
Council of the Union and the Council of Nationalities. Members of 
the two bodies are alike elected by direct popular vote, but on a 
different basis — those of the Council of the Union in uniform con- 
stituencies of 300,000 population, those of the Council of National- 
ities under arrangements whereby constituent republics are entitled 
to 2 5 each, autonomous republics 1 1 each, autonomous regions five 
each, and even “national districts” (often with only a few thousand 
inhabitants) one each — the object being to prevent smaller national- 

^ Art. 30. 
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itics from being completely s\^'ampcd by larger ones. Elected for 
four yeans, the Supreme Council now holds two regular sessions 
annually,^ with .special .sessions possible; and orientation in the direc- 
tion of ^^T.srcrn parliamentary forms is further evidenced by pro- 
vision not onh'- for conference committees in cases of deadlock, but 
for dissolution (of both chambers) and new elections when the 
bodies cannot be brought into agreement. The equality of the two 
chambers is literal and ab.solurc; any measure, financial or otherwise, 
may be initiated in either, and no law can be enacted without a 
majority — no constitutional amendment adopted without a two- 
thirds — vote in each. 

IIa\-in£r spolcen of the supreme legislative au- 
Tim ruF.smiuM rhoritv, we might be expected to bring into 

view next the highest executive and administrative organ, i.e., the 
Council of People’s Commissars. Standing between these two 
agencies, however — although nearer to the Supreme Council is 
anotlicr authoritv which requires mention, i.e., the Presidium. Com- 
po.sed of 37 -persons chosen by the two branches yf the Supreme 
Council from their own lists of members, Mhis Presidium is in form 
a standing committee charged with exercising various functions 0 
the laro-cr bodt' during intervals between its sessions. It cannot, 
however, makc'hns-s; and in point of fact, although legislative rather 
than executive in basis, most of the specific powers svh.ch the con- 
stitution confers upon it arc such as we are accustomed “ 
as executive, including appointing people s 

reprcscntativc.s, and officers of the armed forces, ra i ) ^ . 

and pardoning olTenders, besides convolnng and (m ““ 
lativl deadlock) dissolving the Supreme 

mixed character arc the powers of declaring e e - USSR ”■ 

mobilination, and interpreting “the laws m f j 
of rescinding decisions and orders of t le com suoreme law- 

republics alike when held to be not in X™' 

Tnofola”" 

powers. 

■ The first in its toot “Sg'n'ot only of the Supreme Council 

" A few serve cx ofjiciis. otaim > 

’ (by election) but of the Presidium. 

Art. 49 of the constitution. 
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At last we reach the agency designated by the 
THE COUNCIL OF constitution as the “supreme executive and ad- 

PEOPLE s COM- ministrative organ of state power,” i.e., the 

MissARs Sovnarkom, or Council of People’s Commissars.^ 

Numbering well beyond a score, the members of this groujp are 
selected, at least nominally, by the Supreme Council; and in form 
they constitute a ministry, un^r a chairman. Powers expressly con- 
ferred upon the group as a whole include ( i ) unifying and directing 
the work of all the commissariats, or executive departments, (2) 
taking measures for realizing the national economic plan and carry- 
ing out the budget, ( 3 ) ensuring public order, defending the interests 


of the state, and safeguarding the rights of citizens, and (4) exercis- 
ing general supervision over foreign relations; and, individually, the 
commissars direct the activities of the several branches of state 


administration, very much as ministers in other systems are accus- 
tomed to do. Some of the commissariats, or departments, function 
in fields in which the Union has exclusive jurisdiction; and these — 
Defense, Foreign Affairs, Foreign Trade, Railways, Communica- 
tions, Water Transport, Heavy Industry, and Defense Industry — 
are “All-Union” people’s commissariats, with sole control through- 
out the length and breadth of the U.S.S.R., precisely as if in a unitary 
state. Other commissariats operate in domains in which the 1 1 re- 
publics share authority and have appropriate commissariats of 
their own; and these — Food Industry, Light Industry, Timber In- 
dustry, Agriculture, State Grain and Livestock Farms, Finance, 
Domestic Trade, Home Affairs, Justice, and Health — are “Union- 
republic” commissariats, with a large part of their work consisting 
in coordinating administration as carried on principally by the corre- 
sponding commissariats in the various republics. Even the foregoing 
lengthy list of commissariats — significantly abundant in names evi- 
dencing the all-pervading state control over economic life — does 
not present the entire picture; for, represented also in the Council 
of People’s Commissars are five major auxiliary establishments — a 
State Planning Commission {Gosplan), dating from 1922 and 
heading up the entire program of planned economic and social 
reconstruction; a Soviet Control Commission, which is supposed 
to check up on the execution of all decrees and orders; and Com- 
mittees on Higher Education, Arts, and Purchasing Agricultural 
Products. 


^ For the decree of November 12, 1923, originally creating this institution, see > 
W. R. Batsell, Soviet Ride in Russia, 599-605. 
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Allowing for certain peculiarities, the system 
that has been outlined looks a good deal like 1 
cabinet government as found in Great Britain, 
France, and other Western countries. Respon- 
sibility is carried up^^•ard, in each republic, from primary units 
through the various levels until it culminates in organs which them- 
selves arc responsible to those of the U.S.S.R. At Moscow, the 
c.omniissars, or chief department administrators, are gathered in a ^ 
ministerial council, which is c.vpressly declared responsible to the, 
elective Supreme Council, directly when that body is in session, 
indirectly through the Presidium at other times.^ Furthermore, the 
Supreme Council is endowed w'itli full power to appoint investi-, 
gating, as m'cII as auditing, commissions." T. he constitution of France, 
let us say, goes no further. Anyone, however, who has read the 
preceding chapter dealing with the Communist party and its con- 
nections with the government will shrink from being too strongly 
impressed with mere constitutional provisions. FIc will recall that, 
while commi.ssars arc in form elected by the Supreme Councd, 
ar^^Jn reality designated by the Politl^wcnn of the party, itself hand- 
picked bv the party secretary-general, who is none other than Stahn; 
and, inqmring further, he will not be surprised to find that such 
responsibility as they bear lies in the direction, not of any e ective 
pTrllamcnt, but in that of the party autocracy. It is only fair to 
remember that a national constitution introducing important inno- 
vations of a democratic nature has been in operation but a 
time-, end one shot, Id not be too sutc ebout bow .t ^yntual 7 
work For a ^ood while to come, however, democracy responsi- 
bilit)^; pnrlinn,?matism, bid fair to be only gestures or shadows, with 

dictatorship the sole reality.^ 

’ Art. 65 of the constitution. 

-An. SI, ibid. . . in the U.S.S.R. antedate the 

= Nearly all available descriptions of g only moderately useful on 

promulgation of the 1936 constitution, • . , S jvj Harper, The Government 

I1.C prefen. Ld R. L. Buell (edj. 

0/ the Soviet Union (New ^orh, 193 1 ’ pp. 322-403 are 

New Governments in Europe ^ the most convenient general 

devoted to the subject. Aside from c™:/./ State- A Study of Bolshevik Ride 
treatise in English is B. W. . datine back a few years include H. N. 

(Topeka, 1933 ). But other good ,nd W. R. Batsell Soviet 

Brailsford, Hoiv the Soviets TI or ^ informing, too, is V. 

Ride in Russia (New York, 1929). P Government of the Union, For- 

“Thc Political Structure of the Soviet Stat • . pamphlet, Stalin on tbeN^'f 

cign Policy Reports, VIII, No. 2 (i E ^ ’ . f course, authoritative alt oug 
Soviet Constitution (New York, 1936), is, 
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SOVIET LAW 


Reaching as it did to the very foundations of 
the social order, the revolution of 1917 left the 
old imperial law codes, as relics of a capitalistic regime, completely 
repudiated and substituted for them hastily devised “socialist” legis- 
lation, which, as time went on, grew in volume until the staggering 
proportions of the present day were arrived at. As a matter of prac- 
tical policy, it became necessary to permit certain of the old capital- 
istic legal concepts to be revived. Nevertheless, fundamentally, law 
— both in the U.S.S.R. as a whole and in the constituent republics — 
is what Lenin affirmed it to be, i.c., “the actions of the masses,” or, at 
all events, the actions of revolutionary authorities purporting to 
speak for the masses. From time to time, statutes, decrees, and 
administrative rulings on a given subject, e.g., labor, family rela- 
tions, civil procedure, have been gathered into codes, which, how- 
ever, as the stream of new legislation rolls on, quickly become par- 
tially obsolete and otherwise lose claim to completeness; so that both 
the codes themselves and text-books undertaking to elucidate and 
popularize them stand perpetually in need of revision. Paralleling 
preparations for the new national constitution of 1936 v^’ere plans 
for an all-round reworking of the codes, both substantive and pro- 
cedural; although political exigencies, combined with lingering 
doubts as to the proper place of law in a socialist state, have delayed 
execution of the task. 

If law in the early stages of the regime was 

revolutionary and unstabilized, no less so was 
the administration of justice. Local “people’s courts” operated under 
highly informal procedures designed to admit of “mass participa- 
tion,” with trials often becoming virtually indistinguishable from 
political meetings bent on propaganda and persecution; still worse, 
a relentless secret police (the Cheka), functioning through special 
tribunals scattered through the land, and concerned with detecting 
and punishing opposition to the regime, made arrests, conducted so- 
called trials, and summarily executed the condemned, under cloak 
of complete secrecy and with no safeguards whatsoever for the 
accused. Gradually, these harsher procedures were ameliorated and 
courts of more regular character instituted; ^ and while justice is 


brief. A. R. Williams, The Soviets (New York, 1937), has to do, in sympathetic 
tone, chiefly with Soviet principles, policies, techniques, and economic and social 
programs and measures, but presents also some information on government. 

’ The Cheka, it must be conceded, was modelled on a similar establishment exist- 
ing in tsarist days for the detection and repression of revolutionary activities. Abol- 
ished in 1922, its place was taken by a “Unified Political Administration of the 
Union” (O.G.F.U.), which functioned until 1934, when responsibility for sup- 
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Ja\r ” ^ thn r .• I ^pendent and subject only to the 
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the adm"„str.itivc sj-stcn. (even in Franfe, as we have seen "hist 
true), but Its prime function is regarded as that of protecting- die 
regime against its enemies; from which it follows Lt although 
commonly disinterested enough in dealing with disputes betwefn 
individuals, and wnh other types of cases not having political impli- 
es tions, It cannot be trusted to preserve the same impartiality when 
the question is one of upholding the citizen’s claims or interests 
ngainsc the government. 


THE SYSTE.M justicc is onc of the govern- 

01' COURTS mental functions shared by the Soviet Union 

... . . flic federated areas, and in that sense the 

administration of it is decentralized— although, as one tvould suspect, 
all control over it deemed essential for purposes of the regime as 
a y’holc is in practice jealously retained in Mosco\v. Except for a 
U.S.S.R. Suprcnic Court,* all courts are organs of the constituent 
republics or their subdivisions; and in each such area there are, by 
the terms of the U.S.S.R. constitution,-'* three grades of courts, as 
follows (from the bottom upwards): (i) people’s courts, or courts 
of first instance, each consisting of a popularly elected judge and 
two lay, or “citizen,” associates, the latter also chosen (for three 
years, as is the judge) by the voters, but from a panel of names 
presented by the local soviets;'' (2) district courts, with judges 
elected for five years by the district soviets, and having both original 
and appellate jurisdiction; and (3) a supreme court, elected by the 
supreme council, or soviet, of the republic, also for five years, and 
likewise endowed with original as well as appellate jurisdiction. 
Elected, in its turn, by the Supreme Council of the Union, and for 


pressing conntcr-rci'olurionnrj'^ .nnd other subversive activities was transferred to the 
Union commissariat of home {or interior) affairs. 

’Art. 112, 

* Together with such special courts as the Supreme Council may provide for, 
e.g., mihrar}^ courts and courts (or boards) of arbitration, extensive use of which is 
rnadc in connection with disputes bettveen state economic enterprises. 

" Art. 102. 

* The associates have equal voice with the judge in deciding cases; and the pur- 
pose of including them is to keep the processes of justice in close touch with the 
workers. 
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the usual live years, the U.S.S.R. Supreme Court (its 30 or more 
judges sitting in criminal, civil, and military sections) handles ap- 
peals from the supreme courts of the republics in cases turning on 
alleged violations of U.S.S.R. laws; decides controversies between 
republics; hears charges against U.S.S.R. officials; renders “advisory 
opinions” on the constitutionality of statutes and decrees, although 
without power to declare any U.S.S.R. law unconstitutional; and 
supervises “the judicial activity of all judicial organs of the U.S.S.R. 
and Union republics.” No use is made of juries in any of the tri- 
bunals named, but the device of “people’s associate judges” is em- 
ployed not only in the courts of first instance, but in all others as 
well. Occupied normally with their regular pursuits, such associate 
judges are commonly required to render service for only a week or 
I o days at a time. 

The all-pervadin<T supervisory authority of the 

tjt? TTOR ^ 1 w T J • , 

U.S.S.R. Supreme Court imparts to the judicial 
system as a whole a substantial measure of centralization. Tending 
to the same end is an All-Union commissariat of justice instituted in 
1936, and, more especially, a scheme of “procurors,” or prosecu- 
tors, existing before 1936 but more closely articulated and centralized 
at that time. The key figure in the hierarchy is the Prosecutor of 
the U.S.S.R., chosen for the long term of seven years by the Supreme 
Council, and charged witli “highest supervision of the exact observ- 
ance of all lav's by all people’s commissariats and institutions under 
them, as M^ell as by individual persons holding official posts, and 
also by citizens of the U.S.S.R.” ^ His business it is to investigate 
all cases of alleged or suspected graft, sabotage, misuse of public 
properties, and a long list of crimes deemed particularly serious in 
a socialist order, and to prosecute the offenders before the appro- 
priate courts. Each constituent republic, autonomous republic, 
province, and autonomous province has also a prosecutor, whom the 
Prosecutor of the U.S.S.R. appoints directly for five years; each 
local district and urban area has a similar official appointed by the 
republic prosecutor, but only with approval of the Prosecutor at the 
top; and all organs of prosecution, on whatever level, perform their 
functions under responsibility only to this “attorney-general,” and 
in no wise to the local authorities of the various jurisdictions. Ac- 
cused persons do not employ ordinary practicing lawyers for their 
defense; indeed, such are unknown. Instead, there are “advocates,” 
organized in “collectives” under court supervision, their members 
bound to render quotas of “social service” by giving free legal 
^ Art. 1 13 of the constitution. 
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advice and aid; although, this duty done, they may seek compensa- 
tion in accordance with a fixed scale.^ 

1 iiosc who started the Soviet state on its hazard- 
ous course naturally considered that, at least 
until all danger of counter-revolution should 
have been removed, personal rights and liberties would have to be 
kept strictly in abeyance; and in the earlier constitutions one en- 
counters nothing remotely resembling a bill of rights. Sponsors and 
defenders of the new regime early recognized that they were being 
put more sharjfiy on the defensive in respect to this matter than any 
other; and, stoutly contending that communism, far from stifling 
individual effort and creative activity, in the long run really affords 
them M'idcr scope b\' guaranteeing freedom from exploitation, took 
advantage of somewhat more stabilized conditions to write into the 
new fundamental law of 1936 one of the most extraordinary bills of 
rights known to history.' Here again there is still too much evidence 
of harsh and arbitrary actions on the part of public officials, too 
much ccn.sorship and repression, too many secret trials and vindic- 
tive condemnations, to permit one to accept the constitution’s fine- 
sounding phrases at face value. Indeed, the instrument itself frankly 
admits that the freedom of speech, press, and assembly for which it 
provides is to be “in accordance with the interests of the toilers 
and for the purjmsc of strengthening the socialist system -which 
means that it in no w'isc extends to any utterance, publication, or 
meeting capable of being coiustrucd as unfavorable to the regime. 

Nevertheless, in later years there has been a certain genuine ten 
ency toward emancipation of the individual from the prison- i te 
collectives and cadres in which he was foimerly encase , an in 
any event, a few of the new constitution s professed guarantees are 
worthy of being noted, Basic to all else is the equa ity grante 
women with men in all fields, and pledged likewise to a citizens o 
the U.S.S.R. regardless of nationality and race. Specific rights of a 

personal nature incMc Jose by'shortened 

rST-. 0) o?d age"iSS and dirablHty inLance; (4) 

^ ind higher education; (5) Ttr „rno?S 
and worship, and of ‘■anti-religious" (although significantly no 

^ \\r iVIovwell. The Soviet State, Chap. 

’ On tlic subject of V , (pamphlet, London, 1935); and 

tx; H. J. Laski, Lav) and Justice tn So rf P E iVIosely, “Recent Soviet 

AI. S. Cnicott, Russian Justice (Netv York, 1935)- Cf. L. iMoseiy, 

Trials and Policies,” Fa/c Summer, 193 • “Art. 125. 

' sJ? slNTlSrpcr, The Government of the Soviet Union, 154-58. 
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“religious”) propaganda; ^ (6) freedom of speech, press, and as- 
sembly; (7) liberty to form trade unions, cooperative associations, 
youth organizations, and other societies; (8) inviolability of person, 
residence, and correspondence, including freedom from arrest except 
with the sanction of a prosecutor or on decision of a court. As for 
property, that which has been socialized (e.g., land, mines, factories, 
railways, banks, etc.) must be “safeguarded and consolidated” by 
every citizen; but that which is owned privately (e.g., dwellings, 
motor cars, tools, etc.), even though permissibly reaching consider- 
able values, is to be respected and protected — so long (and this is 
the norm by which all rights of private property are to be judged) 
as it is held for the owner’s exclusive personal use, and not as means 
for exploiting the labor of others. 

Rights, however, carry with them corresponding duties; and 
obligations are laid upon the citizen ( i ) to observe the constitution 
and “carry out” the laws; (2) to maintain labor discipline; (3) to 
“fulfill his social duties”; (4) to “respect the rules of the socialist 
community”; (5) to safeguard socialized property; (6) to work, 
“according to the principle: ‘He who does not work shall not eat’ 
and (7) to serve, under the universal military service law, in the 
Red Army. All this for ordinary citizens; for party members — 
“citizens with special responsibility” — there is, of course, a great 
deal besides.^ 

^ The support freely given by the Greek Orthodox Church to the reactionary 
excesses of the tsarist regime was such that any revolutionary government could 
have been depended upon, merely as 3 matter of self-preservation, to confiscate that 
organization’s wealth and uproot its power. Moving at first with well-justified 
prudence, the Bolsheviks were content to go no further in the constitution of 1918 
than to provide for the disestablishment of the church, secularization of the school 
system, and guarantees of freedom for “religious and anti-religious propaganda.” 
As power grew, however, church properties and establishments were confiscated, 
while the officially supported propaganda agencies turned their efforts to combating 
all influences of organized' religion, especially among the younger generation. As 
already mentioned, atheism was from the beginning one of the tests for membership 
in the Communist party, and in 1929 a decree of the Central Executive Committee, 
while recognizing and regulating religious associations, sought to further atheistic 
opinion by (in effect) deleting from the constitution all phrases giving religion and 
atheism an equality of status. The result was to make atheism a state dogma; and in 
later days, with atheists alone enjoying the right to teach their beliefs (as pointed 
out, no right of religious propaganda exists). Communist leaders have been con- 
fidently expectant that after the present generation shall have passed, the Russian 
soul will be found to have been molded completely into their own materialistic cast. 
So confident are they of this that the more militant phases of the war on religion 
have been abandoned, and numerous Greek Orthodox and other churches are per- 
mitted to remain open and hold services, even in Moscow. See B. W. A^ax'well, The 
Soviet State, Chap, xii; W. H. Chamberlin, Soviet Russia, Chap, xiii; J. Hecker, 
Religion tinder the Soviets (New York, 1927). 

" See the preceding chapter. A roseate view of “the new rights of man” in the 
U.S.S.R. is presented in A. L. Strong, op. cit.. Chap, v, and a skeptical view in W. H. 
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The party calls itself “Communist,” and the goal 
tow'ard vdiich the entire existing regime is 
pointed is communism. Why, then, is the Union 
described in the opening article of the 1936 con- 
stitution as a socialist state — a Union of Soviet Socialist Republics? 
The answer is, because tlic transformation has not yet advanced to 
the point of usltcring in Y'hat is conceived to be a genuine commu- 
nistic order. Under communism, we are told, there will be no state. 
But as yet, there is, and must be, a stare, “all-powerful, regulative, 
coercive.” Under communism, no inequalities of birth, income, pos- 
sessions, or c\'cn education, will exist. As yet, such inequalities do 
exist, despite the avowed intention eventually to overcome them. 
Under comnnmism, the principle will be (as Marx would have it), 
“from each according to his ability, to each according to his needs.” 
But as yet, progrc.ss has not got beyond, “from each according to his 
ability, to each according to his work” (as seen in inequality of 
earnings derived from work of differing quantity and quality). As 
Stalin himself exj)!ains, the present Soviet order is only socialism, 
“the first and lowest phase of communism. The constitution of 
1036, indeed, is the earliest to proclaim the U.S.S.R. even a socialist 
state; that of 191S merely declared k the object of the new regime 
to “secure the establishment of socialism,” and that of 1924 taiKed 

likewise only in terms of aspiration. _ 

Not even socialism has been attained com- 
THK NATURL AND plctcly. To bc surc, the new constitunon or- 
r.xTKNT or Piu: s- fhe “economic foundation” of the 

TNT-DAY SOCIALISM g g socialist systcm of econ- 

omy nnd social ownership of the impicraents and 

tion, firmly established as a result of the liquidation of the “P^hst 

sysr;,,, of Unomy, the abolition of the 

implements and means of prodi^tion, an ne ^ 

1 • . c m-in ” 1 But as we have seen, ana as tac 

ploitation of ‘ „ j^cs alongside this socialist system of 

constitution expressly recognizes, g nrivnm economy of 

economy there still exists, quite lawfully, sm.\\ 

individual peasants 

and excluding the cxploitanon o . 

presumably, this too will disappear; and even now p ^ 

Chamberlin, “Russia’s Gold Briclv-_ Con “fhe^Russian 
R. Baldwin, Liberty mider the Soviets (New YorK, 19 9^. 

Press ” Polit. Quar., Jan.-Mar., i933' 

= AO, I - i" ““.""‘“rTn’te wSpiidrS b rJioS 

offices, and railways are islands A. R. Williams, The Soviets, 40. 

Union srill remain these tiny islands of capitalism. 
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to be not enough of it to make “socialism” the misnomer that it 
would have been in the earlier stages of collectivization. The domi- 
nant socialist economy presents itself in two great phases: ( i ) owner- 
ship and operation by the state of land, waters, forests, mills, fac- 
tories, mines, oil-fields, railways, water and air transport, banks, 
means of communication, state farms, and even housing in urban 
centers, and (2) cooperative and collective-farm ownership and 
use of buildings, machinery, live-stock, and other equipment and 
products utilized by the collectives in carrying on their socialized 
activities.^ The great bulk of the people are employed, therefore, as 
workers for the state or as co-partners in cooperative or other col- 
lective enterprises, mainly agricultural. 

The measure of socialism now prevailing has not been reached 
without plenty of set-backs and disappointments. The complete 
nationalization of land and industry originally decreed brought a 
train of disasters which in 1921 drove the government to institute a 
new economic policy (the famous N.E.P.) under which more leeway 
was allowed for private initiative and management. But this, while 
yielding better results economically, came to be regarded as imposing 
too great restraint upon socialization; and with a view to solving 
the problems involved, an ambitious “five-year plan” M^as launched 
in 1928, aimed at making the country economically self-sufficient 
while still permitting full steam ahead with the collectivist program. 
As compared with a state in which capitalism prevails, a socialist 
state can plan economic life freely, and for at least a time, effectively; 
and the first Soviet five-year plan yielded results so satisfactory, 
especially in the heavy industries, that a second one — developed 
more broadly to include not only agriculture and industry, but also 
finance, transportation, and education — was put into operation in 
1 93 3 • It is largely the development attained under this second plan — 
bringing the proportion, for example, of former private holdings of 
land now collectivized (in state farms or collective farms) to more 
than 88 per cent that lies behind the confident proclamation in 
the 1936 constitution of the socialist state as a reality.^ 

^ Arts. 5-8 of the constitution. 

five-year plan was officially launched in 1938. On the economic aspects 
of the Soviet regime, there is naturally an extensive literature. A good short account 
M^ixwell, The Soviet State, Chaps, xvi-xvii. Alore extended treatment will 
be ^und in C. B. Hoover, The Economic Life of Soviet Rmsia (New York, 1930); 
P. Haensel, The Econotnic Policy of Soviet Russia (London, 1930); E. Burns, 
Russia’s Productive System (New York, 1931); A. Hirsch, Industrialized Russia 

perhaps too optimistic, lines, A. R. 
Willems TZic Soviets (New York, 1937). On the five-year plans, one may cite 
W. H. Chamberlin, The Soviet Planned Economic Order (New York, 1931); M. 
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What of the future? That is a question which 
no one outside of the U.S.S.R. can answer — and 
very likely no one inside. For an outsider, 
indeed, it is almost equally impossible to answer the query, AVhat of 
the present? Not that there is any lack of statistical and other data, 
poured forth by organs speaking for the party or the state, or of 
books and articles written by people who have visited the country 
and come an’ay "with what they took to be the facts about its eco- 
nomic condition, its processes of government, its social institutions, 
and the temper of its people. But much of the pseudo-information 
broadcast from Moscow is palpably propagandist; many of the 
accounts given us by foreign observers are sentimental, credulous, 
based on what was seen or heard in the course of brief visits during 
which the visitors were permitted to see and hear only the “right 
things”; in a land of such huge proportions, what is working well in 
one section may be doing very badly in others; in any event, what 
was true yesterday may not be true today; and even the score and 
more of years since tlic regime had its origin is far too brief a period 
to afford any clear indication of what is to be expected tomorrow. 

On one point, however, there can be no difference of opinion; 
the task which the Communists have set for themselves is the most 
stupendous ever undertaken by a group of revolutionists— the more 
imposing, considering that from the beginning their eyes were on 
the ultimate goal, and that they therefore knew the distance to be 
travelled. Only a faith bordering on mysticism could contraplate 
with assurance the enterprise of creating out of t le vast 
tion of peoples (even in European Russia alone), largely ilh 
and othen4e baelcward, an educated citizenry in whid, socia 
welfare should replace individual gam as a 
and sacrifice. And only a faith bordering on 

the ittcmot to transform a non-industnal, relatively undeveloped, 
tne attempt to riauM economic plan- 

country into one in which, with the am 01 tu , • f ^ 

ning, the achievements and potenna ities . , public good 
shoL be harnessed to the 
Much— although It IS impossible to say 

been acconiplislied “7 ' whe^ther success or failure, 

these major directions. But in any e , 

Farbmnn, Pintilctka: Russians ^ 

First to the Sccotid Five-Year Plan ( ^ ’ of the U.S.S.R., The 
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full or partial, shall crown the efforts of the Soviet innovators, the 
whole proceeding will go down in history as an unprecedentedly 
ambitious attempt to furnish a workable solution to the perennial 
problem of adjusting the relations of man to man and of man to the 
world in which he livesd 

^ Lord Passfield (Sidney Webb), “Soviet Communism; Its Present Position and 
Prospects,” Internal. Affairs, May-June, 1936; N. de Easily, Rnssia under Soviet 
Ride; Twenty Years of Bolshevik Rule (London, 1938). 
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Barth elemy, Jr., quoted, 437 note. 

Bavarian Christian People’s party, 696. 

Berlin, government of, 789-790. 

Bicameralism, in English Parliament, 
lo-ii; in France under Third Repub- 
lic, 484-485; modified form in repub- 
lican Germany, 653-654; in pre- 
Fascist Italy, 81 1 ; under Fascist regime, 
845, 849-852. 

Bill-drafting, in Great Britain, 228-229. 

Bills. See Parliament, House of Com- 
mons, Chamber of Deputies, Reichs- 
tag, etc. 

Bill of Rights, English, 14-15, 39; in 
France, 405-406; in AVeimar consti- 
tution, 646-649; in U.S.S.R. constitu- 
tion of 1936, 911-912. 

Bismarck, role in creation of German 
Empire, 610-61 1. 

Blocs, in French Parliament, 542-544, 
547-548. 

Board of Education, in Great Britain, 
106-107. 

Board of Trade, in Great Britain, 104- 
105 - 

Bolsheviki, in Russia, origins, 872; atti- 
tudes and policies, 872-873; carry out 
revolution in 1917, 873-875; consoli- 
date new regime, 875-876. See Com- 
munist party (U.S.S.R.). 

Bondfield, Margaret, first woman in 
British cabinet, 73 note. 

Boroughs, in Great Britain, represented 
in British Parliament, 143-144; early 
parliamentary suffrage in, 147-148; 
early government, 347-348; reform, 
348-349; general nature, 356-357; char- 
ters, 357-358; government compared 
with county, 358-359; powers of coun- 
cil, 359-360; council committees, 360; 
the municipal service, 360-361; refer- 
ences on, 361 note. 

Brest-Litovsk, treaty of, 874 note. 

British Empire. See Empire, British. 

Briining, Heinrich, as German chancel- 
lor, 716. 

Bryce, Lord, heads commission on sec- 
ond-chamber reform, 192. 

Budget, in Great Britain, nature, 244; 
consideration by Parliament, 244-246; 
finance act passed, 246; comparison of 
British and American procedures, 246- 
247, 248-249; proposed changes, 249- 
251; general features in France, 531- 
532; in committee, 532-533; debated 
and voted, 533-534; in Senate, 535. 


Bundesrat, in German Empire, 617-618. 

Bureau, electoral, in France, 497. 

Bureaus, in French chambers, 515-516, 
518-519. 

Cabinet, in Great Britain, origins, 17-18; 
distinguished from ministry, 64-65; 
composition, 66-67; increased size, 67; 
during World AVar, 67-68; reconsti- 
tuted in 1919, 68; how formed, 69-73; 
selection of prime minister, 70-72; of 
other ministers, 72-73; parliamentary 
membership, 73; distribution between 
houses, 73-74; party solidarity, 74-75; 
distribution of posts, 76-77; formal 
appointment and announcement, 77- 
78; as working executive, 79-80; role 
in legislation, 80; responsibility, 81-84; 
position of prime minister, 85-86; com- 
mittees, 89; meetings, 89-90; privacy of 
proceedings, 90-91; secretariat and 
records, 91-93; power over finance, 
249; growth of general powers, 254; 
control over legislation, 254-255; con- 
trol over finance, 255; some conse- 
quences of dominant position, 259- 
262; overloaded with work, 260; con- 
stitutional basis in France, 458; com- 
position, 459-460; selection of mem- 
bers, 460-462; relations of premier and 
colleagues, 463-464; cabinet council, 
466; responsibility, 466-467; secretariat, 
466 note; lack of solidarity, 468-469; 
brief tenure, 469-470; elements of 
continuity, 470-471; introduced in 
German Republic, 686; appointment, 
686-687; functions, 687, 690-691; re- 
sponsibility, 688; succession in 1919-32, 
688-689; of National Socialist party, 
739; general features in Nazi Ger- 
many, 752-753; lawmaking, 753; in 
present (German Lcinder, 778; in pre- 
Fascist Italy, 808-809; Alussolini be- 
comes head, 823-824; under Fascist 
regime, 838-839; references on, 93 
note. 

Campaign expenditures, in Great Brit- 
ain, 166-168; in France, 495-496. 

Candidates. See Nominations, Elections, 
Parties. 

Canton, in France, created, 580; number 
and nature, 590. 

Capo del Governo, title conferred on 
Mussolini, 838. 

Caucus, in British party procedure, 306- 
307. 
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Censure, of ministers in British Parlia- 
ment, 157-258. 

Center party, in German Empire, 621; 
role in making Gennan republican 
constitution, 63 1 ; in German Republic, 
695-696; dissolved, 721. 

Central Committee, of Communist partt-^ 
in U.S.S.R., S86-887. 

Centralization, in Great Britain, 363-367; 
in France, 581-583; proposals relating 
to, 599-601; references on, 6oi note; 
in Nazi Germany, 783-791. 

Central Office, of British political parties, 
310-312, 315. 

Chamber of Deputies (France), role of 
members in amending constitution, 
428-429; in electing French president, 
439-442; conditions of dissolution, 449- 
450; constitutional and legal basis, 486- 
487; present composition, 487-488; 
terms, 488-489; qualifications of mem- 
bers, 489-490; suffrage, 490-491; sur- 
viving suffrage questions, 491-492; reg- 
istration of voters, 492-493; non-vot- 
ing, 493-494; nomination of candi- 
dates, 494; electoral campaigns, 494- 
495; campaign expenditures, 495- 
496; form and distribution of ballots, 
496-497; casting and counting the bal- 
lots, 497-498; bcillotta(’c, 498-499; pu- 
rity of elections, 499-500; problem of 
electoral areas, 500-501; experiment 
with proportional representation, 501- 
502; personnel, 503-504; criticism and 
proposals, 504-505; meeting place, 511; 
sessions, 511-512; publicit}' of proceed- 
ings, 5 1 2-5 13; status and pay of mem- 
bers, 513-514; officers, 514-515; earlier 
committees, 515-516; rise of .standing- 
committee system, 516-517; commit- 
tees today, 5 1 7-5 1 9; methods of work, 
519; rules, 519-520; ordre du jour, po-, 
government and private members’ bills, 
520-522; workings of committees, p_2- 
523; relations of committees to minis- 

'terial responsibility, 523-5^4; arrange- 
ments for debate, 525; course of 
debate, 525; restrictions on debate, 526; 
oratory, 527; methods of voting, 527- 
528; questioning ministers, 528; inter- 
pellation, 528-530; relations with Sen- 
ate in legislation, 530-53 J; aspects of 
financial legislation, 531-53^; budg<^ 
in committee, 532-533; budget debated 
and voted, 533-534'. references on, 502 
note, 524 note. 


Chamber of Deputies (Italy), structure 
in prc-Fascist times, 809-810; organi- 
zation, 810; abolished, 841; fascist elec- 
toral systems, 841-845. 

Chamberlain, Neville, becomes British 
prime minister, 286. 

Chancellor, in German Empire, 616-617; 
in German Republic, appointment, 
686-687; functions, 687; responsibility, 
688; office attained by Hitler, 718; title 
dropped by Hitler, 736 note. 

Chancellor of the Exchequer, in Great 
Britain, 97. 

Charles Albert, of Piedmont, grants con- 
stitution, 803-804. 

Charters, of British boroughs, 357-358. 

Chartists, in Great Britain, 150. 

Cheka, in Soviet Russia, 876 note, 908 
note. 

Church, relation with crown in Great 
Britain, 50; Nazi policies toward in 
Germany, 745 note; Quirinal and Vat- 
ican in pre-Fascist Italy, 813; Fascist 
settlement with, 854-856; in Soviet 
Russia, 912 note. /■, 

Cities, government of. See/ ^ocal Gov- 
ernment, Borough, Coiy |iune, Lon- 
don, Paris, Berlin. / 

Citizenship, in Germany, 647 note. 

Civil Code, in France, 558-559. 

Civil List, in Great Britain, 54. 

Civil service, in Great Britain, impor- 
tance, 118-119; servants and min- 
isters contrasted, 119-121; relations 
with ministers, 122-123; process of 
reform, 123-126; investigations of, 125; 
present extent, 126; classification, 12^ 
127; control by Treasury, 127-128: 
Civil Service Commission, 128-129; 
nature of c.xaminations, 129-13 1; 
promotions, 132; removals, 132; pay, 
132-133; pensions, 133-134; organiza- 
tions, 134-135; Whitley councils, 135- 
137; criticisms and defenses, 137-139; 
aspects of bureaucracy, 1 39-140; in 
British boroughs, 360-361; in France, 
underlying traditions and principles, 
476; numbers, 477; recruitment, 477- 
479; further aspects of personnel, 479- 
480; pay and pensions, 480-481; 
organization of civil servants, 481-483; 
possible further improvements, 483 ; 
in Germany, early development and 
high imponance, 756-757; bureaucracy 
criticized, 757-758; in early nventieth 
century, 758; under Weimar constitu- 
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tion, 759-760; “restored” by Nazis, 
760-762; effects of the changes, 762; 
act of 1937, 762-763; party basis today, 
763-764; other features, 764-765; in 
Fascist Italy, 839-840; references on, 
140 note, 483 note. 

Civil Service Commission, in Great 
Britain, 128-129. 

Civil rights, in Great Britain, 38-40; 
asserted in France in 1789, 405-406; in 
France under Third Republic, 436; in 
Germany under fVeimar constitution, 
646-649; in U.S.S.R., 91 1-912. 

Closure, in British House of Commons, 
223-225; in French Parliament, 526- 

Coalition government, English distaste 
for, 75; in Great Britain during World 
War, 275; after election of 1918, 277- 
278; ended in 1922, 278; revived in a 
degree in 1931, 282-283; possible fu- 
ture, 299; in France, 461, 463. 

Code civil, in France, 558-559. 

Colonial Office, in Great Britain, 103. 

Commissars, in U.S.S.R., 906-907. 

Commission of Party Control, in Com- 
munist party in U.S.S.R., 887-888. 

Committee of Imperial Defense, in Great 
Britain, 89 note. 

Committee of the fVholc, in British 
House of Commons, 2 13-2 14; con- 
sideration of finance, 241-242, 245. 

Committees, of British cabinet, 89; in 
British House of Commons, 212; com- 
mittee of the whole, 2 13-2 14; select 
committees, 214; standing commit- 
tees, 214-215; proposed changes, 215- 
216; in British House of Lords, 217; 
handling of bills by, 230-231; on 
private bills, 234-235; on estimates of 
expenditure, 249-250; of British county 
council, 354; of British borough coun- 
cil, 360; early types in French cham- 
bers, 5 1 5-5 id; rise of standing com- 
mittees, 516-517; pros and cons of 
standing committee system, 517; com- 
mittees of today, 517-518; workings, 
522; rapporteurs, 523; relations to 
ministerial responsibility, 523-524; 
handling of budget, 532-533; in Ger- 
man Reichstag, 663-665; in pre-Fascist 
Italian Parliament, 810; in present 
Italian Parliament, 851-852; refer- 
ences on, 216 note, 517 note, 518 
note. 

Common law, rise and spread in English- 


speaking countries, 325-327; relation 
to statute law, 327-328; where to be 
found, 328-329. 

Commonwealth of Nations (British), 
rise, 384-385; contribution of imperial 
conferences, 385-386; Statute of West- 
minster, 386; governments of domin- 
ions, 386-388; dominion autonomy, 
388-394; references on, 386 note, 388 
note, 393 note. See British Empire, 
Dominions. 

Commune, in France, survives Revolu- 
tion, 580; number and nature, 590-591; 
council, 591-593; mayor and assistants, 
593-594; civil service, 594-595; con- 
solidation, 598-599; references on, 595 
note; in Germany, 785-789; in pre- 
Fascist Italy, 812-813; in Fascist Italy, 
853. 

Communist party, in Great Britain, 298; 
in France, 546-547, 553-554; in German 
Republic, 698-699; in Germany in 
1918-19, 628; suppressed, 721; in U.S.- 
S.R., relation to the state, 877-878; 
doctrine, 878-879; “party line,” 879- 
880; membership, 880-881; conditions 
of admission, 881-882; “purifications,” 
882; duties and obligations of mem- 
bers, 882-884; indoctrination of youth, 
884-885; lower hierarchy, 885-886; All- 
Union Congress, 886; Central Com- 
mittee, 886-887; Politbureati, 887; Org- 
btireati, 887; Commission of Party Con- 
trol, 887-888; relation to Third Inter- 
national, 888-890; references on, 879 
note, 890 note. 

Concordat, as feature of Lateran Accord, 
854-855. 

Conference committees, in Great Britain, 
232. 

Conference, of British Labor party, 312- 

313- 

Congress, of political parties in Great 
Britain, 309-310; in France, 552; of 
National Socialist party in Germany, 
739-740; of Communist party in U.S.*- 
S.R., 886-887. 

Conservative party, in Great Britain, 
dominance in House of Lords, 187; 
nervousness over future of second 
chamber, 193; before AVorld ^Var, 
272-274; in war period, 274-277; in 
■ election of 1918, 277-278; dominates 
post-war coalition, 278; in sole con- 
trol, 1922-26, 278; in power, 1924-29, 
281-282; dominates “nationalist” gov- 
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crnnienc after 1931, 283-284; in election 
*935> 'S^~z 86 , continues dominant in 
“nationalist” government, 286-287; fol- 
lowing before 1914, 290-292; strength 
todav, 292-293; diverse elements in- 
cluded, ^ 293-294; local organization, 
308; national organization, 309; annual 
congress, 309-310; central office, 310- 
3 1 1 ; propaganda, 316-317; auxiliary or- 
ganizations, 317-318; finances, 3i’9; in 
Germany, 621. 

Consolidated Fund, in Great Britain, 99. 

Constitution, wowtii in England, 3-2 1; 
meanings of term, 22; American and 
English contrasted, 22-23; characteris- 
tics of English, 23-24; elements com- 
posing, 24-26; conventions, 26-29; 
methods of growth, 29-34; of Eire, 
373-376; in written form influenced by 
French Revolution, 406-407; of 1791, 
1793, •''’'*‘1 >795 >» France, 410; under 
Napoleon I, 411-412; constitutional 
charter of 1814, 41 2-4 13; of second 
French republic, 413-414; of second 
French empire, 414-416; of Third Re- 
public adopted, 425; characteristics of 
this instrument, 423-427; whj’ it en- 
dured, 427-428; process of amend- 
ment, 428-430; amendments adopted, 
430-431; of German Empire, 612-613; 
of German Republic drafted and 
adopted, 629-634; characteristics, 635- 
636; sources, 636-637; provisions for 
amendment, 637-638; amendments and 
suspensions, 63S-639; bill of rights, 
646-649; economic provisions, 649- 
631; role of Reichsrat in amending, 
667; of German Republic, status under 
Nazi regime, 748-749; Siatiito del 
Rcg 7 io, granted by Charles Albert, 
803-804; becomes" constitution of 
united Italy, 806-807; present status, 
807, 837; of 1906 in Russia, 866; of 1918 
in Russian Socialist Federated Soviet 
Republic, 890-891; of 1924, 892-893; 
of 1936 in U.S.S.R., 893-894. 

Constitutional Democratic party, in 
Russia, beginnings, 865; dominant in 
Duma, 867. 

Constituencies, represented in British 
Parliament, 142-143; rcapportion- 
ments, 146-147. 

Coiisultn, in Fascist Italy, 833. 

Conventions, of English constitution, 26- 
29. . . 

Coronation oath, in Great Britain, 53. 
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Corporations, in Italian corporative 
state, 848-849. 

Corporative state, in Italy, basic con- 
cepts, 846; machinery developed, 846- 
®47i syndicates, 847; federations and 
confederations, 847-848; corporations, 
848-849; references on, 849 note. 

Corrupt and illegal practices, in Great 
Britain, 167-168. 

Council of British county, 332-333; of 
borough, 359-360; of French depart- 
ment, 388-389; .of arrondhseineiM, 590; 
of commune, 391-393. 

Council of People’s Commissars, in U.S.- 
S.R., 906-907. 

Council of State, in France, 373-376. 

Council of the Empire, established in 
Russia, 866. 

Counties, representation in British Par- 
liament, 143; early parl'amentar)' suf- 
frage in, 147; early government, 347- 
348; reform, 349-350; historic, 351; 
administrative, 331-532; council, 332- 
333; revenues, 333 note; permanent 
officials, 333; government compared 
with municipal, 358-339. 

Count)' boroughs, in Great Britain. Sec 
Boroughs. 

County courts, in Great Britain, 334-333. 

Cow des Coviptcs, in France, 333. 

Court of Cassation, in France, 366; in 
Italy, 811-812, 852, 

Court of Conflicts, in France, 376 note. 

Courts, diversity in British Isles, 331; 
absence of administrative tribunals in 
Great Britain, 331-332; integration in 
England and Wales, 332-333; civil 
actions, 333-333; criminal actions, 333- 
338; judicial functions of House of 
Lords, 339; judge-made law, 340; prin- 
ciples followed, 341; rules of proce- 
dure, 342-343; quality of bench and 
bar, 343-343; coalition in France be- 
fore Revolution, 560-361; reforms dur- 
ing Revolution', 361; present legal basis, 
561-562; justices of the peace, 363; 
courts of appeal, 564; assize courts, 
564-565; Court of Cassation, 366; fea- 
tures of ordinary tribunals, 366-567; 
appointment of judges, 367-568; train- 
ing, pay, and tenure of judges, 568- 
569; procedure, 570-371; administra- 
tive justice in France, 372-374; re- 
gional councils, 374-375; Council of 
State, 573-577; In Germany, national 
and state before 1933, 765-766; com- 
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pletc nationalization by Nazis, 766- 
767; district courts, 767-, “state” courts, 
767-768; “state” superior courts, 768; 
Reichsgericbt, 768; administrative 
courts, 768-769; special courts, 769- 
770; judges, 770-771; in pre-Fascist 
Italy, 811-812; under Fascist regime, 
852-853; in U.S.S.R., development, 
908-909; present system, 909-910; 
prosecutions, 910; references on, 345 
note, 569 note, 571 note, 577 note. 

Court of Criminal Appeal, in Great 
Britain, 338. 

Courts of social honor, in Germany, 769, 
797-798. 

Croix de Feti, in France, 549. 

Crown (British), nature, 42-43; sources 
of power, 43-44; kinds of power, 44- 
45; as the executive, 45-48; relation to 
legislation, 48-49; relation to justice, 
49; as fountain of honor, 49-50; con- 
nection with established churches, 50; 
how powers are exercised, 50-5 1 ; con- 
trol over colonies, 382-384. 

Crown colonies, British, 382. 

Culture Chamber, in Nazi Germany, 742. 

Cumulative voting, in Great Britain, 176, 

Curia Regis, in Norman-Angovin Eng- 
land, 5-7. 

Custom, as an element in the English 
constitution, 26-29; as a basis of French 
law, 556-557* 

Bail Eireann, in Eire, 376-377, 

Debate, in British House of Commons, 
221-223; restrictions on, 223-225; in 
French Parliament, 5 14-5 15; arrange- 
ments for, 525-526; course of, 526-527; 
restrictions on, 527-528; oratory, 527. 

Declaration of the Rights of Man and 
of the Citizen (1789), 405-406. 

Dcconcentration, in France, 599-600. 

Decrets, in France, 450-451. 

Democratic Alliance, in France, 545. 

Democratic party, in Weimar (Coalition, 
630; under German Republic, 696-697. 

Department, local area in France, created, 
580; number and size, 585; prefect, 
585-588, prefectoral staff, 588; council, 
588-589. 

Department of Overseas Trade, in Great 
Britain, 102-104. 

De Valera, Eamonn, elected president 
of Irish “republic,” 373; role in repub- 
lican movement, 374-376; prime min- 
ister of Eire, 377. 


Devolution, proposals in Great Britain, 
264-265; functional form, 265; terri- 
torial form, 266-267; report by spcalc- 
er’s conference in 1920, 267-268; objec- 
tions and obstacles, 268-269; refer- 
ences on, 270 note. 

Dicey, A. V., on conventions of the 
English constitution, 26-29. 

Dictatorship, Napoleonic, 41 1, 415-416; 
approach toward in Germany in 1930- 
32, 683, 716-718; launched, 718-720; 
based on one-party rule, 720-722; 
reasons for triumph, 722-729; consti- 
tutional status, 749; antecedents in 
Italy, 817-823; launched, 824; arises in 
Russia, 873-876. 

Director of Public Prosecutions, in Great 
Britain, 335. 

Dissolution, of British Parliament, 160- 
161, 204; in France, 449-450, 470 note, 
488, 512. 

District and Parish Councils Act, in 
Great Britain, 350. 

District courts, in Germany, 767. 

Districts, in British local government, 

355-356. 

Divisions, in British House of Commons, 
225. 

Dominions, British, participate in im- 
perial conferences, 385-386; govern- 
ments, 386-388; autonomy in legisla- 
tion, 388-390; in executive aspects of 
government, 390-391; judicial appeals 
from, 391-392; in diplomatic repre- 
sentation, 392-393; in treaty-making, 
393; in war and peace, 393-394; mem- 
bership in League of Nations, 394; ref- 
erences on, 386 note, 388 note, 394 
note. See Empire, British. 

Dominions Office, in Great Britain, 
103. 

Due de Broglie, author of plan for 
French constitution, 424; on French 
presidency, 445. 

Duma, established in Russia, 866; devel- 
opment after 1905, 866-867; during 
World War, 868. 

Ebert, Friedrich, heads provisional gov- 
ernment in Germany, 625; first presi- 
dent of German Republic, 632; death, 
676. 

Economic councils, in Great Britain, 1 10 
note; in Germany, 649-651. 

Education, in Nazi Germany, 743-745; 
references on, 745 note. 
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Education, British board of, 106-107. 

Edw'ard abdicates British tlirone, 
52 note, 61 note, 

Eire, constitution, 375-376; system of 
government, 376-379. 

Elections, to British House of Commons, 
irregular intervals betu'een, i6o; dis- 
solutions of Parliament, 160-161; writs 
of, 161; nomination of candidates, 162- 
163; qualifications required of candi- 
dates, 163-164; brevity of campaigns, 
164-165; platforms, 165; appeals to the 
voters, 163-166; c.xpenditures, 166- 
167; corrupt and illegal practices acts, 
167-168; registration of voters, 168- 
169; election day and polling day, 169; 
secret ballot, 170; procedure of poll- 
ing, 170-171; counting the votes, 171; 
electoral contests, 171-172; non-vot- 
ing, 17 1 note; problem of majorit}’- 
elections, 174; proposal for second 
bailor, 175; alternative vote, 175; lim- 
ited vote, 176; cumulative voting, 176; 
movement for proportional repre.sen- 
tation, 176-180; of 1918 in Great 
Britain, 277-278; of 1922, 278; of 1923, 
279-280; of 1929, 281-282; of 1931, 283- 
284; of 1953, 285-286; of county coun- 
cil in^ Great Britain, 352-35?; 
French president, 439-442; of mem- 
bers of Chamber of Deputies, 490-502; 
of French senators, 507-508; of coun- 
cillors in French departments, 589; in 
French communes, 591-592; of mem- 
bers of German Reichstag, 618-619; 
in Prussia, 618 note; of Reichstag in 
period 1930-32, 716-717; in >933> 7*9; 
under Nazi regime, 754 note; of Cham- 
ber of Deputies in Fascist Italy, 841- 
845; in Soviet Russia, 898-901; refer- 
ences on, 166 note, 172 note, 180 note, 
502 note, 654 note, 661 note, 845 

note. T, . • A 

Electoral deposit, in Great Britain and 


elsewhere, 162. . . 

Electoral registration, in Great Britain, 
168-169; in France, 492-493- 
Emergency powers, of German presi- 
dent, 681-683; use of, 683-684. 
Emperor, in France in 1852-70, 415-417; 

in Germanv, 611-616. . 

Empire (British), legal definition, 379 
note; nature, 379-}^°} classes o - 
pendencies, 380-383; control 

over dependencies, 383-384; 

393; methods of constitutional growth, 
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396-397; references on, 386 note, 388 
note, 394 note, 397 note. See Clom- 
monwealth of Nations, Dominions. 
Empire (German), created, 6io-6ii; 
constitutional system, 612-613; fed- 
eralism, 613-61 j; status of emperor, 
616; chancellor and ministers, 616-617; 
Bundesrat, 617-618; Reichstag, 6i8- 
620; political parties, 621-623; tvartime 
demands for political reform, 623; 
collapse, 624. 

“Enabling Act” (1933), in Germany, 
720; constitutional status, 749. 

Equity, in English-speaking countries, 
329-330; references on, 322 note, 330 
note. 

“Estates,” in Nazi Germany, purposes, 
792-793; estate of agriculture, 793-794; 
estate of trade and industry, 794-795; 
Labor Front, 795-797. 

E.\'ccutive. See Crown, Ministry, Min- 
istries, President. 

Executive Departments. Sec Ministries. 

Family voting, question in France, 491- 
492- 

Fascism, in Great Britain, 298; in France, 
548-550; beginnings in Italy, 820-822; 
party founded, 822-823; gains power, 
823-824; stress on action rather than 
thcoty, 824-826; cardinal doctrines, 
826-829; settlement with papacy, 854- 
856; regimentation under, 856-857; 
opposition, 857-858; uncertain future, 
858; references on, 824 note, 826 note. 
See' Fascist party. 

Fascist and Corporative Chamber, in 
Italy, replaces Chamber of Deputies, 
841, 845. 

Fascist party, in Italy, founded, 822-823; 
gains power, 823-824; question of per- 
petuation, 829-830; relation to the 
state, 830; membership, 831-832; struc- 
ture, 832; the Leader, 832-833; party 
hierarchy, 833; Grand Council, 833- 
834; funds, 834; techniques, 835; ref- 
erences on, 835 note. See Fascism. 
Fcder, Gottfried, compiler of Twenty- 
five Points, 713. . 

Federalism, absence in Great Britain, 
34-35; in German Empire, 613-616; 
problem in Weimar Assembly, 639- 
641; constitutional provisions, 641- 
642- not strictly existent in German 
Republic, 643; tendencies away from 
before 1932, 774-775; control 



INDEX 


924 

extended over Prussia in 1932-33, 775- 
776; over remaining Lander, 776-777; 
end, 777-778; in U.S.S.R., basis and na- 
ture, 895-896; distribution of powers, 
896-897. 

Finance (government). Parliament gains 
control in England, ii-ra; Treasury 
Department, 95-99; provisions of Par- 
liament Act concerning, 189; forms of 
parliamentary control, 237-238; esti- 
mates of expenditure, 239-241; votes 
on account, 241-242; appropriations 
completed, 242-243; estimates of rev- 
enue, 243; budget, 244; passage of 
finance act, 245; money bills in House 
of Lords, 246; comparison of British 
and American financial methods, 247; 
shortcomings of British system, 247- 
249; proposals for improvement, 249- 
251; control of cabinet over, 255; 
budget in France, 531-532; committee 
consideration of budget, 532-533; 
budget debated and voted, 533-534; 
budget in Senate, 535; auditing of ac- 
counts, 535-536; references on, 251 
note, 535 note. 

Finance (parties and elections), cam- 
paign expenditures in Great Britain, 
167-168; funds of British political 
parties, 318-321; campaign expendi- 
tures in France, 495-496; funds of 
German political parties, 703-705; of 
Italian Fascist party, 834. 

Five-year plans, in U.S.S.R., 914. 

Foreign Office, in Great Britain, loi- 
102. 

Foreign relations, conduct in Great 
Britain, 46-47; in France, 447. 

Four-year plans, in Germany, 794 
note. 

Frankfort,constitutional3ssembly (1848), 
610. 

Freeman, Edward A., on continuity of 
English constitution, 29. 

Free State, Irish, 374-375. 

French Revolution, as a force in Euro- 
pean history, 400-401; how precipi- 
tated, 404-405; political contributions, 
405-409. 

Front Opposition Bench, in British 
House or Commons, 201. 

Fiibrer, position in National Socialist 
system, 734-735; control of party or- 
ganization, 738-739; general status, 
750; powers, 750-751. See Hitler, 
Adolf. 


Gauleiter, in National Socialist organi- 
zation, 739. 

Gemeinde, in Germany, nature and 
number, 785; former varieties of gov- 
ernment, 786; Nazis introduce uni- 
formity, 786-787; Municipal Code of 
1935, 787; system of government to- 
day, 788-789; activities and finances, 
790-791. 

General Confederation of Labor, rela- 
tions of French civil servants with, 
481-482. 

Generalite, in France, 579-580. 

George VI, accession in Great Britain, 
52 note; civil list, 54; visits United 
States, 55 note. 

German Confederation (1815), 608. 

German Empire. Sec Empire, German. 

German People’s party, in German, Re- 
public, 694-695. 

Giovine Fascisti, in Italy, 831. 

Giunta, in Italy, 852. 

Gocbbels, Joseph, as Nazi minister of 
propaganda, 742. 

Gosplan, in U.S.S.R., 906. 

Governor-general, status in British do- 
minions, 390-391. 

Governors, in German Lander, 778-779. 

Grand Council, in Fascist Italy,. 833-834, 
840; role in parliamentary elections, 
845-844. 

Grants-in-aid, in Great Britain, 364 note. 

Grand jury, abolished in Great Britain, 
338 note; not used in France, 570. 

Great Council, in Norman-Angevin 
England, 5-7. 

Guillotine, form of closure in British 
House of Commons, 224-225. 

Hanotaux, G., quoted, 587-588. 

Hare, Thomas, proposes proportional 
representation, 176. 

Health, British ministry of, 106. 

Heckling, in British electoral campaigns, 
166 note. 

High Court of Justice, in Great Britain, 
333 - 

Hindenburg, Paul von, elected presi- 
dent of German Republic, 676-677; 
conduct in office, 684-685; appoints 
Hitler chancellor, 718. 

Hitler, Adolf, candidate for German 
presidency, 676-677; early life, 710- 
711; fails in coup of 1923, 711-712; or- 
ganizes National Socialist party, 712- 
713; becomes chancellor, 718; achieves 
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dictatorship, 718-7:0; qualities of 
leadership, 723*, Nazi oath of alle- 
dance to, 737; on propaganda, 741- 
74:; references on, 7:9 note, 754 note. 

See Fiihrer. 

Hitler Youth, in Nazi Germanj', 745- 
746. 

Holy Roman Empire, 607. 

Home Office, in Great Britain. 107. 

Home rule, movement in Ireland, 372- 

Housc of Commons (British), origins, 

10-1 1; democratized, 18-19; rcsponsi- 
hility of ministers, 81-84; constituen- 
cies 142-144; university representa- 
tion, hVhj; number and distribution 
of membek .45-46; reapportion- 
ments, 146-147; n"dcniocratic charac^ 
ter in earlier days, i47-'49. reform 
acts of nineteenth century, i49-'S'; 
electoral questions ‘5«- 

,5V, electoral law of .9.8. "54-59. 
n anhood sulTrage 
woman suffrage rmder acts of .9.8 

160-161- writs of election, 161; nonii- 
nation of candidates. 
cations of members ‘63-64. as 
...irrnr of the nation, 104. ClCCOJta 

campaign^ ^ 

and polling day. 

, electoral 

^^"‘="T’.-,.-m-'problcm of majority 
of SCtltS, 17“ 73’r , r sccOU^ Ijfll"* 

lot, 175. /■. fiimulativc vot- 

thc limited ’r^i. proportional 

i,rg, ,76; movement for prop.^^^ 

representation, >7 jc 108-209; 

„l,Bcn«nt., of the 

the meeker -o^- o„„mi,te«, 

whole, 213 -.4. j^ppe n4-2d; 

1,4; committee sys- 

proposed d ang „8-2.9; 

tern, 216; ® ^ ss zio-221; char- 

daily order of busing. ^ parliamen- 

acter of compensation 

tarj^ oratory, 2- 5. of 

of members, 222 t . ^4. 

debate, 223-225, simpi 


guillotine, 224-225; kangaroo closure, 
225; votes and divisions, 225-226; rec- 
ords, 226; development of legislative 
functions, 227-228; bill drafting, 228- 
229; introduction of bills, 229-230; 
second reading of bills, 230; commit- 
tee stage, 230-232; adjustment of dif- 
ferences with House of Lords, 232- 
153; private-bill legislation, 254-235; 
forms of control over finance, 237- 
238; estimates of expenditure, 238- 
241; votes on account, 241-242; ap- 
propriations completed, 242-243; esti- 
mates of revenue, 243; budget, 244; 
passage of finance act, 245-246; com- 
parison of financial legislation m 
United States, 246-247; 

British system, 247-249; P!’“P^ 
improvements, 247-5 >•. references 
onf 148 note, 169 note, 158 note, 17- 
note. ix\ note* ^ , 

House of Lords (British), m ^ 

abolished and restored, ‘^3-4^-^^^ 

‘JgJ-.g?’ grounds of dissatisfaction 

vUh 186-187; Liberal program for 

-r «p- 

ent pany attitudes, i93-'94; uses, 194 
i95;\asL for defense, '95-‘97> g 
sible lines of reform, i97->99; Physical 
Lrancements, 202; organization, 217. 
as a supreme court of appeal, 339; ref- 

H^^b-rAlf-ttader of German 
National People’s party, 694- 


g“; s... 

,nS;pidm?'uborp...y,mGrca.Bri.- 

hlVSn. S„iar.» F«y. 

many, 623, 625. g,. references 

India, government, 380-3 > 

nffice°ffi Great Britain, 103. 

India Office, in . Qg^many, 

Industry, regulation m Nazi 
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Intendant, in France, 579-580. 

Interpellation, use in French Parliament, 
528-529-, dubious effects, 529-530; in 
German Reichstag, 665-666. 

Ireland, representative peers, 184; fight 
for home rule, 371-373; settlement of 
1920-22, 373-374; Free State, 374-375; 
new constitution of Eire, 375-376; 
governmental system, 376-379; gov- 
ernment of Northern Ireland, 378- 
379 - 

Irish Nationalist party, before World 
War, 273. 

Italy, earlier lack of unity, 802-803; 
Napoleonic changes, 803; from 1815 
to 1848, 803-804; unification, 804; 
country and people, 805-806; unfa- 
vorable environment for parliamen- 
tary democracy, 805-806; constitution, 
806-807; prc-Fascist government, 807- 
813; pre-Fascist political parties, 813- 
816; post-war discontent, 817-819; 
rise of Fascism, 820-823; Fascists in 
power, 823-824; Fascist doctrines, 826- 
829; Fascist party organization, 829- 
834; present status of constitution, 
837; executive and administrative side 
of Fascist government, 837-840; Fas- 
cist and Corporative Chamber, 841- 
845; corporative state, 845-849; pres- 
ent legislative processes, 849-852; pres- 
ent courts, 852-853; local government 
today, 853-854; Lateran Accord of 
1929, 854-856; a regimented nation, 
836-858. 


Jews, Hitler’s antipathy toward, 709; ex- 
cluded from “German nation,” 714; 
capitalization of prejudice against, 
726-727; as viewed in National Social- 
ist racism, 752-733. 

Jo 7 irml Offlciel, in France, 513, 

Judges. See Courts. 

Judicial committee, of British privy 
council, composition and status, 384 
note; handling appeals from domin- 
ions, 391-392; dominion representa- 
tion, 391 note. 

Judicial review, extent in Great Britain, 
36-38, 340; status in France, 434-436; 
in Germany under Weimar constitu- 
tion, 644-645. 

Judiciary. See Courts. 

Jury, in Great Britain, 338; use in 
France, 563; abolished in Italy, 852. 


Justices of the peace, in Great Britain, 
336-337> in France, 563. 

“Kangaroo,” form of closure in British 
House of Commons, 225. 

Kerensky, Alexander, head of provi- 
sional government in Russia, 87 1 note, 
874 - 

King, in England in Anglo-Saxon pe- 
riod, 4-5; in Norman-Angevin period, 
5; assisted by council, 5-7; agrees to 
Magna Carta, 7-8; summons parlia- 
ments, 8-10; Tudors, 12-13; Stuarts, 
13-16; monarchy abolished and re- 
stored, 13-14; diminished powers after 
seventeenth century, 16-17; and 
crown in Britain, 42-43; title and de- 
scent, 51-53; religious tests, 53; im- 
munities and rights, 53-54; civil list, 
54-55; position in the government, 55- 
58; symbol of imperial unity, 58-59; 
reasons for survival, 59-61; references 
on, 58 note, 61 note; relations with 
prime minister, 87; procedure of as- 
sent to legislation, 233; in pre-Fascist 
Italy, 807-808; under Fascist regime, 
837; references on, 58 note. 

Kovisonwl, youth organization in 
U.S.S.R., 884-885. 

Kreis, in Prussia, 785. 

Kulaks, in Soviet Russia, 881. 

Labor, British ministry of, 105. 

Labor Front, in Nazi Germany, organi- 
zation, 795-796; purposes and activ- 
ities, 796-797; labor relations, 797-798; 
results of labor policy, 798-799; refer- 
ences on, 799 note. 

Labor party, British civil servant organi- 
zations disaffiliated, 135; favors abol- 
ishing House of Lords, 194; rise, 275- 
276; development during \Vorld War, 
276-277; in election of 1918, 277-278; 
rise to power, 279-280; first ministry, 
280-281; success in election of 1929, 
281; second ministry, 282; split in 
1951, 282-283; in election of 1935, 285- 
286; composition and character to- 
day, 295-296; divisions of opinion, 
296-297; restrictions on parliamentary 
members, 304; local organization, 
308-309; annual conference, 3 12-3 13; 
national executive, 3 13-3 15; selection 
of candidates, 315-316; propaganda, 
316-317; auxiliary organizations, 318; 
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finances, 32o-3’i; references on, 207 
note. 

Lander, problems concerning in Wei- 
mar Assembly, 639-641; constitu- 
tional provisions concerning, 641-642; 
general position under AA^eimar con- 
stitution, 642-643; legislative powers, 
<544-<>45; administrative functions, 
645-646; representation in Reichsrat, 
666-667; weakened position by 1932, 
774-775; problem of future, 775; na- 
tional control extended over, 775- 
776; national governors introduced, 
77^-777; ell rights transferred to 
Reich, 777-778; present position, 778- 
779; Prussia in the Tliird Reicli, 779- 
780. Sec Local government. 
Landcsdircktor, of Prussian province, 
784. 

Landtag, of Prussian province, 783-784. 
Latcran Accord, 854-856. 

Law, in English constitution, 24-26; 
leading systems, 322; English concept, 
323; general characteristics in Eng- 
land, 313-315; rise of common law, 
323-326; spread beyond seas, 326- 
327; relation of common law and 
statute, 327-328; where common law 
is to be found, 328-329; equity, 329- 
330; as made by judges, 340; early de- 
velopment in France, 554-557; Revo- 
lutionar)' and Napoleonic codes, 557- 
559; present form and character, 559- 
560; unification in Germany, 771-772; 
Nazi views on, 77^-773; in U.S.S.R., 
908; references on, 560 note, 772 note, 
773 note. 

Law, Bonar, as British prime minister, 
278-279. 

League for French Action, 548-549. _ 
League of Nations, membership of Brit- 
ish dominions, 394. 

League of Patriots, in France, 549. 
Legitimists, in France in 1870-75, 421 ff. 
Lenin, Nicolai, in Russian revolution of 
1917, 873-875; doctrines, 878-879. 
Liberal party, in Great Britain, weak 
position in House of Lords, 187; pro- 
gram for sccond-ehamber reform, 
188; procures passage of Parliament 
Act (1911), 188-191; before World 
'War, 272—274; in war period, 274— 277* 
in election of 1918, 277-278; effore to 
rcbabilitate, 278-279; represented m 
“nationalist” government, 283, 283; in 
election of 1935, 286; following before 
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1914, 290-292; present situation, 294- 
295; prospects, 300; local organization, 
307-308; annual congress, 309; early 
platforrn-making, 3 11-312; research 
publications, 316; auxiliary organiza- 
tions, 318; finances, 319-320. 

Liberal Unionists, in Great Britain, 273. 
Limited voting, experimented with in 
Great Britain, 176. 

Little Octobrists, in U.S.S.R., 885. 

Lloyd George, David, becomes prime 
minister, 275; goes out of office in 
1922, 278; later position in Liberal 
party, 279. 

Lobbying, in Great Britain, 253. 

Local government, in Great Britain, im- 
portance, 346; fundamental aspects, 
346-347; condition a hundred years 
347-348; reform in borough, 348- 
349; reform in rural areas, 349-350; 
areas today, 350-351; historic county, 
351; administrative county and its 
government, 351-355; districts and 
parishes, 355-356; nature of borough, 
35<i-357; borough charters, 357-358; 
system of borough government, 358- 
361; government of London, 362-363; 
central control, 363-367; further 
problems of reform, 367-368; in 
France, world-wide significance, 578; 
continuit}% 578-579; before Revolu- 
tion of 1789, 579-580; changes during 
Revolution, 580; under Napoleon, 581; 
development since Napoleon, 581- 
583; integration, 583; uniformity, 583- 
584; dual functions of local areas and 
officials, 584-585; department, 585- 
589; arrondissemetits and cantons, 
590; number and nature of communes, 
590-591; communal council, 591-593; 
mayor and assistants, 593-594; civil 
sendee, 594-595; government of Paris, 
595-596; criticisms, 596-598; suggested 
changes, 598-600; regionalism, 600- 
601; development in Germany to 
1918, 780-781; situation on eve of the 
revolution, 781-782; changes under 
Weimar regime, 782-783; general fea- 
tures under Nazi regime, 783-784; the 
province, 783-784; intermediate areas, 
784-785; commune, 785-788; govern- 
ment of Berlin, 789-790; financial as- 
pects, 790-791; in pre-Fascist Italy, 
812-813; under Fascist regime, 853- 
854; in the U.S.S.R., 897-904 passim; 
references on, 347 note, 348 note, 355 
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note, 361 note, 363 note, 366 note, 
368 note, 595 note, 6oi note. 

Locke, John, political writings, 404. 

Loi sm rOrganisation Mrinicipale 
(1884), 581. 

London, government of, 362-363. 

Lord Chancellor, British, functions, J07- 
io8; as presiding officer in British 
House of Lords, 217. 

Lords of appeal, in Great Britain, 184. 

Lowell, A. Lawrence, quoted 28, 255. 

Lvov, George, head of Russian provi- 
sional government, 870. 

Macdonald, Murray, plan for devolu- 
tion in Great Britain, 267-268. 

MacDonald, Ramsay, becomes prime 
minister in 1924, 280; forms second 
ministry in 1929, 282; heads “national- 
ist” government, 283-284. 

A^iaciMahon, Marshal, chosen president 
of France, 423. 

Magna Carta, 7-8. 

Maine, Henry, on French presidency, 
445 - 

Mandates, British, 383. 

March on Rome (1922), 823-824. 

Marx, Karl, influence of ideas on Rus- 
sian communism, 878-879. 

Matteotti, Giacomo, murder, 842. 

Mayor, in British borough, 359; in 
French commune, 593-594; in Ger- 
man commune, 788. 

Mein Kainpf, by Adolf Hitler, 712. 

Mensheviki, in Russia, origins, 872; at- 
titudes and policies, 872-873. 

Mill, John Stuart, endorses proportional 
representation, 177. 

Millcrand, Alexandre, as president of 
France, 454. 

ABnistries (executive departments), 
heterogeneity in Great Britain, 94- 
95; Treasury, 95-99; defense depart- 
ments, 99-101; dmartments of foreign 
and imperial affairs, 101-103; eco- 
nomic and social departments, 104- 
107; problems of reorganization, 108- 
109; use of advisory committees, iio- 
iii; establishment in France, 458-459; 
present list, 459-460; structural simi- 
larity, 472; position of minister in a 
department, 472-474; under-secre- 
taries, 479; cabinet, 474-475; perma- 
nent staff, 475-476; in German Empire, 
616-617; in German Republic, 689- 
690; in Nazi Germany, 751-752; in 


Fascist Italy, 838-839; in Soviet Rus- 
sia, 966. 

Ministry, in Great Britain, distinguished 
from cabinet, 64-65; composition, 65- 
66; how formed, 69-73; selection of 
prime minister, 70-72; of other min- 
isters, 72-73; parliamentary member- 
ship, 73; distribution between houses, 
73-74; party solidarity, 74-75; distri- 
bution of posts, 76-77; formal ap- 
pointment and announcement, 77-78; 
salaries, 77 note; responsibility, 81-84; 
prime minister’s position, 85-86; ques- 
tioning in British House of Commons, 
256-257; votes of censure, 257-258; 
stability, 259-260; exercises powers of 
president in France, 445-446, 449; as 
chief administrative authority, 457; 
constitutional basis, 458; establish- 
ment, 458-460; present list of depart- 
ments, 459-460; selection of premier, 
460-461; of other ministers, 461-462; 
premier and his colleagues, 463-464; 
minister’s daily routine, 464-465; sal- 
aries, 464 note; ministers’ dual role, 
465; council of ministers, 465; respon- 
sibility, 466-467; lack of solidarity, 
468-469; brief tenure, 469-470; ele- 
ments of continuity, 470-471; ques- 
tioning in French Parliament, 528; in- 
terpellations directed to, 528-530; in 
German Republic, 685-689; in pre- 
Fascist Italy, 808-809; under Fascist 
regime, 838; manipulation by A'lusso- 
lini, 839. 

Model Parliament, in England, 9. 

Monarchy, uses served in Great Britain, 
58-59; reasons for survival, 59-61. Sec 
King. 

Alontcsquicu, Charles Louis de S., politi- 
cal writings, 403-404. 

Alunicipal (Corporations Act, in Great 
Britain, 349. 

Alunicipal government. See Local gov- 
ernment. 

A'lunro, AA^illiam B., quoted, 122, 458, 
584. 

A'lussolini, Benito, early career, 819-820; 
organizes fascist bands, 820-821; re- 
nounces socialism, 821; founds Fascist 
party, 822-823; becomes prime minis- 
ter, 823-824; launches dictatorship, 
824; stresses action rather than thcoty, 
824-826; opportunism, 825-826; politi- 
cal ideas, 826-829; insists on perpetua- 
tion of the party, 829-830; as Leader, 
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832- 833; relation to Grand Council, 

833- 834; relations with ministr}', 838- 
839; displeased with Chamber of Dep- 
uties, 841. 

Napoleon I, contributions to French 
government, 411-412; influence on 
French law, 558-539; reconstructs 
French local government, 581; reor- 
ganizes Germany, 608; contributions 
to Italian development, 803. 

Napoleon 111 , president of second 
French republic, 414; becomes em- 
peror, 415; government, 415-416; de- 
feat and fall, 417-418. 

National Assembly, in France, elected 
in 1871, 418; political comple.sion, 420- 
421; conduct of affairs in 1871-75, 
421-425; adopts constitution of Third 
Rcjuiblic, 425; role in amending 
French constitution, 428-430; in elect- 
ing president of the Republic, 439-442. 

National F.conomic Chamber, in Ger- 
many, 794. 

National Economic Council, in Great 
Britain, no note; in Germany, 650- 
651. 

National Government, in Great Britain, 
282-287. 

Nationalism, in Fascist doctrine, 828. 

National Liberal Federation, in Great 
Britain, 309. 

National Liberal parry, in German Em- 
pire, 621-622. 

National People’s parn’, in German Re- 
public, 694. 

National Republican League, in France, 

549 - . ^ 

National Republican parn', m France, 

545 - 

National Socialist part}’, general posi- 
tion in German Republic, 693-694; 
beginnings, 711-712; reconstructed by 
Hitler, 712-713; Twenty-five Points, 
713-714; sources of support, 714-715; 
in elections of 1930-33, 716-719; be- 
comes sole party, 721-722; reasons for 
triumph, 723-729; revolutionary phi- 
losophy, 730-731; use of propaganda 
and force, 733; racism, 732-733; rela- 
tion to the state, 735-737; membership, 
737-738; militar)' arms, 738; hierarchy 
of officials, 738-739; congresses, 739- 
740; propaganda, 74i"74_3; control 
over education, 743-745} Hitler ^ outh, 
745-746; economic viewpoints and 


929 

aims, 79 i~ 793 ; references on, 729 note, 
740 note. 

Naziism. See National Socialist party. 
Newfoundland, loses dominion status, 
387. 

Nicholas II, of Russia, 868-869. 
Nomination, of candidates for British 
House of Commons, 162-163; of La- 
bor candidates, 315-316; of British 
count}' councillors, 352; of candidates 
for French Cliambcr of Deputies, 494. 
Non-voting, in Great Britain, 171 note; 
in France, 493-494; in republican Ger- 
many, 654; in pre-Fascist Ital}% 810. 
Norman-Angevin period, developments 
during, 5. 

Northern Ireland, government, 378-379. 
North German Confederation created, 
611. 

Nuremberg, National-Socialist con- 
gresses at, 739-740. 

Oberprasident, in Prussian province, 
780, 784. 

Opposition Bench, in British House of 
Commons, 201. 

Oratory, in British House of Commons, 
222-223; in French Parliament, 527. 
Ordcrs-in-council, in Great Britain, 63- 
64; administrative legislation, 112-115. 
Ordinances, in France, 450-451; control 
over by Reichsrat in German Repub- 
lic, 668-669; in pre-Fascist Italy, 809; 
in Fascist Ital}', 850-851. 

Organic laws, in France, 431-432. 
Orgbmeau, of Communist party in 
U.S.S.R., 887. 

Orleanists, in France in 1870-75, 421 ff. 

Papacy, relations with pre-Fascist Ital- 
ian government, 813; permits Catho- 
lics to participate in politics, 815-816; 
sanctions formation of a political 
part}', 816; Latcran Accord of 1929, 
854-856; surviving issues with the 
state, 856. 

Papen, Franz von, as German chancel- 
lor, 716. 

Paris, government of, S 95 - 59 ^- 
Parish, in Great Britain, 356. 

Parliament (France), physical setting, 
jii; sessions, 511-512; publicity of 
proceedings, 5 12-5 15; status and pay 
of members, 513-514; officers, 514-515; 
committees, 515-519; methods of 
work, 519; rules, 519-520; ordre du 
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jour, 520; government and private 
members’ bills, 520-522; committee 
procedure, relations of com- 

mittees to ministerial responsibility, 
523-524; arrangements for debate, 
525; course of debate, 525-526; restric- 
tions on debate, 526-527; oratory, ^7; 
methods of voting, 527-528; (question- 
ing ministers, 528; interpellation, 528- 
530; relations beuveen chambers in 
legislation, 530-531; aspects of finan- 
cial legislation, 531-532; budget in 
committee, 532-533; budget debated 
and voted, 533-534; budget in Senate, 
535; problems of parliamentary gov- 
ernment, 536-537; groups in chambers, 
542-544; references on, 519 note, 535 
note. 

Parliament (Great Britain), beginnings, 
8-10; representative element, 10; be- 
comes bicameral, lo-ii; growth of 
powers, 11-12; status under Tudors, 
12-13; struggles with Stuarts, 13-16; 
House of Commons democratized, 18- 
19; decline of House of Lords in 
power, 19-20; role in constitutional 
change, 31-32; legal supremacy, 36-38; 
relation with crown, 48-49; prime 
minister’s position in, 87; world-wide 
influence, 141; constituencies repre- 
sented, 142-145; number and distribu- 
tion of members of House of Com- 
mons, 145-146; reapportionments, 146- 
147; unciemocratic character in earlier 
days, 147-149; reform acts of nine- 
teenth century, 149-15 1; electoral 
questions in 1885-1918, 151-153; elec- 
toral law of 1918, 154-159; present 
suffrage system, 155-159; irregular in- 
tervals between elections, 160; disso- 
lutions, 160-161; units of election, 
i6i; nomination of candidates, 162- 
163; qualifications of members, 163- 
164; House of Commons as mirror of 
the nation, 164; electoral campaigns, 
164-166; campaign expenditures, 166- 
168; registration of voters, 168-169; 
election day and polling day, 169; se- 
cret ballot, 170; electoral count, 171; 
contested elections, 171-172; voluntary 
vacating of seats, 172-173; problem of 
majority election, 174; proposals for 
second ballot and alternative vote, 
175; proposals for limited and cumu- 
lative voting, 176; movement for pro- 
portional representation, 176-180; 


groups of members of House of Lords, 
181-186; grounds of dissatisfaction 
with House of Lords, 186-187; Liberal 
program for second-chamber reform, 
188-189; Parliament Act, 188-191; 
Bryce report on second chamber, 192; 
later proposals for reform, 192-193; 
present party attitudes on second 
chamber, 193-194; grounds for de- 
fense of House of Lords, 195-197; 
possible lines of second-chamber re- 
form, 197-199; as mechanism and 
pageant, 200; physical surroundings, 
200-202; prompt convening after an 
election, 203; adjournment, proroga- 
tion, and dissolution, 203-204; opening 
a session, 204-206; closing a session, 
206; sittings of the houses, 207-208; 
officers, 208-209; speaker of House of 
Commons, 209-212; committees in 
House of Commons, 212-216; organi- 
zation of House of Lords, 217; rules 
of procedure, 218-219; order of busi- 
ness in House of Commons, 220-221; 
character of debate, 221-222; oratory, 
222-223; restriction of debate, 223- 
225; votes and divisions, 225-226; rec- 
ords, 226; development of legislative 
functions, 227; character of legislative 
process, 227-228; bill drafting, 228- 
229; introduction of bills, 229-230; 
second reading, 230; committee stage, 
230-231; third reading, 231; procedure 
in House of Lords, 231-232; adjust- 
ment of differences beuveen the 
houses, 232-233; royal assent to legis- 
lation, 233; private bill legislation, 
234-235; confirmation of provisional 
orders, 236; phases of control over 
finance, 237-238; handling of esti- 
mates of expenditure, 238-241; votes 
on account, 241-242; appropriations 
completed, 242-243; estimates of rev- 
enue, 243; budget, 244; passage of fi- 
nance act, 245-246; criticisms of fi- 
nance procedures, 246-249; proposed 
improvements of finance legislation, 
249-251; legal and actual power, 252; 
changeci relation to the electorate, 

253- 254; loss of power to the cabinet, 

254- 256; methods of enforcing minis- 
terial responsibility, 256-258; conse- 
quences of cabinet domiq^tion, 259- 
262; current dissatisfaction with, 262- 
263; some handicaps, 263-264; sug- 
gested remedies, 264; proposals for 
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relief through devolution, 264-2(59; 
organization of political parties in, 
303-304; references on, 148 note, 158 
note, 172 note, 180 note, 191 note, 199 
note, 233 note, 251 note, 270 note. 

Parliantcnt (Gcnnany). Sec Reichstag, 
Reichsrat. 

Parliament (Italy), prc-Fascist Cham- 
ber of Deputies, 809-810; Senate, 810- 
81 r. Fascist electoral systems, 841- 
843; Chamber of Deputies replaced 
hy Fascist and Corporative Chamber, 
841, 843; Senate under Fascist regime, 
849; modest role of chambers, 849- 
850; committee system, 851-832. 

Parliament Act (1911), adoption, i88; 
terms, 189-190; uorkings, 190-192. 

Parliamentary Counsel to the Treasur)’, 
228-229. 

Parliamcntaiy Secretary, to the Treas- 
urv, as chief government whip, 304. 

P,irtc/t(ig, in German part)- organiza- 
tion, 701. 

Pitrteivorstniid, in German party or- 


ganization, 701. 

Parties, political, beginnings in England, 
19-20; relation to cabinet govern- 
ment, 271-27:; Great Britain be- 
fore the ^^’orld War, 272-274; 
\\’orld \\'ar period, 274-:77; 
tion of 1918, : 77 -: 7 ^; 
tion in 1922, 278; clTorcs to rehabili- 
tate Liberalism, 278-279; Labors rise 
to power, 279-281; first Labor gov- 
ernmenr, 280-281; Conservatives m 
power, 281-282; Labor again m 
power, 282; Labor split in 1931, 2 2- 
283; position under "nationalist goa- 
ernment, 283-283; in election of 1955 ’ 
2S5-286; general character m Great 
Britain, 288-290; Conservative and 
Liberal strength before 1914. ’-^’.so- 
cial and geographical distribuuon, 
291-292; Conservatism today, 292-294. 
Liberalism today, 294-:?S; 
day, 293-297; Communists, 298; las- 
cis5 organizations, 298; future possibd- 
itics, 2I8-301; general plan 
cry, 303; organization m Parliament, 
3?3_304; selection of leader, 304; wh‘p5. 

304- 303; early local organizanom 

305- 306; the caucus, 30*5-307; P 
local org.inization today, 307-309> 
nual conV«s, 309-3;*^; 

210-212- propaganda, 316-317, P 

licatioi, 317;^ organizations. 


317-318; finances, 318-321; in France, 
general aspects, 538-539; reasons for 
multiplicity, 539-341; some practical 
effects of it, 341-542; relation to par- 
liamentary groups, 342-344; parties 
in truer sense, 544-547; blocs and 
"fronts,” 547-548; fascism, 548-550; 
oscillations between Right and Left, 
5jo; outlook for bi-partyism, 550-551; 
organization, 551-554; in German 
Empire, 6:!-623; multiplicity in Ger- 
man Republic, 659; increased im- 
portance, 692; principal parties, 692- 
699; general aspects of organization, 
699-701; national machinery, 701; lo- 
cal machiner)’, 701-702; propaganda, 
702-703; finances, 703-705; “splinter” 
parties, 705; operations in local field, 
705-706; particularistic tendencies, 
706; doctrinairism, 706; bureaucratic 
machiner}', 706-707; history, 1919-30, 
707-709; during period 1930-31, 716- 
717; in elections of 1933, 719; all ex- 
cept National Socialists suppressed, 
720-721; National Socialists reorgan- 
ized as sole party, 721-722; reasons 
for National Socialist triumph, 723- 
729; in prc-Fascist Italy, 813-814; rise 
of Socialist party, 814; participation 
in politics permitted to Catholics, 
815-816; Fascist party founded, 822- 
823; Fascists gain power, 823-824; be- 
ginnings in Russia, 865; Bolsheviki 
and Mcnshivilci, 872-873; Commu- 
nists and the state, 877-878; Commu- 
nist doctrine, 878-879; Commumst 
“party line,” 879-880; Commumst 
membership, 880-884; “purifications, 
882- duties of members, 882-884; in- 
doctrination of youth, 884-883; or- 
ganization, 885-888; relations to 
Third International, 888-890; refer- 
ences on, 274 note, 277 note, 297 note, 
108 note, 321 note, 548 note, 554 note, 
699 note, 729 note, 835 
Partita Popolari Italiano, founded, 815- 
816. 

Peasant Front, in France, 549 - 55 ^- 
Sage, relation to British House of 

Lords, 182-183. 

Pensions, British ministry of, 100-10 1, 
in British civil service, 133-134- 
People’s Court, in Germany, 770. 
People’s courts, in U.S.S.R., 9*^9- 
Sions, in British House of Com- 
mons, 220. 
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Platforms, in British parliamentary elec- 
tions, 165-, in French elections, 495. 

Plebiscite, in Nazi Germany, 755-756. 

Plural voting, in Great Britain, 152-, re- 
stricted in 1918, 158. 

Fodesia, in Fascist Italy, 853. 

Polhbm'eau, in Communist party in 
U.S.S.B.., 887. 

Popolo d'ltalia, Fascist organ, 819-820. 

Popular French party, 550. 

Popular Front, in France, 547-548. 

Popular sovereignty, asserted by Rous- 
seau, 403; idea influenced by French 
Revolution, 408; in present French 
Republic, 433. 

Prefect, in France, former role in ad- 
ministrative courts, 574-575; intro- 
duced by Napoleon, 581; appoint- 
ment and tenure, 585-586; dual role, 
586-587; difficulties of position, 587- 
588; staff, 588; in Fascist Italy, 853- 

854- 

Premier. See Prime Minister, Ministry, 
Cabinet. 

Prerogative, of British crown, 43-44. 

President (Eire), 377. 

President (France), of Second Repub- 
lic, 414-416; beginnings under Third 
Republic, 438; theory and fact of po- 
sition, 438-439; election, 439-442; 
qualifications, 442; reeligibility, 442- 
443; types, 443-444-, list of incum- 
bents, 444; powers in theory and fact, 
445-446; execution of law, 446; ap- 
pointments and removals, 446-447; 
conduct of foreign relations, 447-, 
treaty-making, 447-448; command of 
army and navy, 448; pardon and re- 
prieve, 448; control over parliamen- 
tary sessions, 448-449; initiation of 
legislation, 449; veto, 449; power of 
dissolution, 449-450; ordinance-mak- 
wg) 450-451; responsibility, 452-453; 
uses, 453; varying role, 454; question 
of increased powers, 454-465; selec- 
tion of premier, 460-461; references 
on, 456 note. 

President (German Republic), mode of 
election, 674-675; elections of 1925 
and 1932, 676-677; term, 677-678; sus- 
pension and removal, 678; executive 
functions, 679; legislative functions, 
679-680; powers under Article 48 of 
constitution, 680-683; actual use of 
emergency powers, 683-684; constitu- 
tional restrictions, 683-684; von Hin- 


denburg’s role in office, 684-685; ref- 
erences on, 683 note, 685 note. 

Presidium, of U.S.S.R., 905-906. 

Preuss, Hugo, role in making of Wei- 
mar constitution, 629, 633; on feder- 
alism, 641; problem of executive, 673- 
674. 

Previous question, in British House of 
Commons, 223. 

“Pioneers,” in U.S.S.R., 885. 

“Primary party organs,” in Communist 
party in U.S.S.R., 885-886. 

Prime minister, in Great Britain, be- 
ginnings, 70; selection, 70-71; associa- 
tion with first lordship of Treasury, 
76-77; recognized by law, 85; supe- 
riority over other ministers, 85-86; 
relations with the sovereign, 87; po- 
sition in Parliament, 87; heavy bur- 
dens, 87-88; of Eire, 377; of France, 
selection, 460-461; making up a min- 
istry, 461-462; relations with col- 
leagues, 463-464; daily routine, 464- 
465. See Ministry, Cabinet. 

Prince of Wales, title created, 369. 

Private bills, in British Parliament, 234- 
235 * 

Private members’ bills, in British Par- 
liament, 259-262; in French Parlia- 
ment, 520-521. 

Private rights. See Civil rights. 

Privileges, of members of British Par- 
liament, 204 note. 

Privy Council, in Great Britain, mem- 
bership and meetings, 62-63; Unc- 
tions, 63-64; judicial committee, 384 
note, 391-392. 

Procedure, parliamentary. See Parlia- 
ment, Rules. 

Propaganda, of British parties, 316-317; 
of German political parties, 701-702; 
under National Socialist r%ime in 
Germany, 741-743; of Italian Fascism, 
835; references on, 742 note. 

Proportional representation, earlier pro- 
posals in Great Britain, 176-178; con- 
sidered in 1918, 178; present outlook 
for, 179-180; in France under law of 
1919, 501-502; adopted for republi- 
can Germany, 655-656; features of 
system, 656-657; advantages, 657-658; 
disadvantages, 658-661; contributes to 
collapse of Weimar regime, 728-729; 
adopted in Italy, 809; abandoned, 842; 
references on, 180. 

Prorogation, of British Parliament, 203. 
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Prosecutions, in France, 570-571, 
Prosecutor, in U.S.S.R., 910. 
Protectorates, British, 382-383. 
Province, in prc-Rcvolutionary France, 
579; in Prussia today, 783-784; in pre- 
Fascist Italy, 812; in Fascist Italy, 

853-854- 

Provinzialrnt, in Prussian province, 
784. 

Provisional orders, in Great Britain, 

* 5 ^- 

Prussia, rise, 607-608; role of Bismarck, 
6io-6n; king becomes Gennan Em- 
peror, 612; special rights, 614-615; 
thrcc-class electoral sj'stcm, 618 note; 
jealousy of soutlicrn states toward, 
639; problem in ^Vcimar Assembly, 
640^42; effects of Versailles treaty, 
640 note; representation in Rcichsrat, 
666; national control extended over, 
775-776; position in the Tliird Reich, 
779-780; provinces, 783-784; interme- 
diate areas, 784-785; communes, 785- 
791. 

Public Order Act, in Great Britain, 40. 


Questions, in British House of Com- 
mons, 210, 256-257; in French Cham- 
ber of Deputies, 528; in German 
Reichstag, 665-666. See Interpella- 
tion. 


Racism, in National Socialist philoso- 
phy, 732-735; references on, 734 note. 
Radical and Radical-Socialist party, m 
France, composition and principles, 
545-546; organization, 552; finances, 


552-553, 

Rapporteurs, of French parliamentary 
committees, 523. 

Rasputin, Gregory, influence at Russian 
court during AA^orld War, 869. 

Readings, of bills in British House of 
Commons, 22^231; in French Cham- 
ber of Deputies, 524-525. 

Reapportionment of seats. See Redis- 
tribution of seats. 

Redistribution of scats, m Great Brit- 
ain in 1885, 151; agitated m later 
years, 153; under act of 1918. i 54 
^57; in France, 488; in German Em- 
pire, 618-619; automatic m German 
Republic, 656-658. . . 

Referendum, proposals 

England, 32, note i; on German con- 
stitutional amendments, 637 3 * o 


cral position under Weimar constitu- 
tion, 669-672; references on, 672 note. 
See Plebiscite. 

Reform Act, of 1832 in Great Britain, 
149-150; of 1867, 150-151; of 1884, 

1 5 1. See Suffrage, Elections. 

Regionalism, in France, 600-601. 

Regional councils, as administrative 
courts in France, 574-575. 

Registration, of voters, in Great Britain, 
168-169; in France, 492-493. 

Registration societies, in Great Britain, 
306. 

Reichsgeriebt, in Germany, 645, 765- 
766, 768. 

Reiensrat, role in amending German 
constitution, 637-638; nature and 
structure, 666-667; functions and 
powers, 667-669; abolished, 778. 

Reichstag, in German Empire, election, 
618-619; powers, 619-620; role in 
amending German constitution, 637- 
638; election under Weimar constitu- 
tion, 654-662; weakness, 661; consti- 
tutional powers and limitations, 662- 
663; sessions, 663; committees, 663- 
664; handling of bills, 664-665; ques- 
tions and interpellations, 665-^66; 
check on president’s emergency pow- 
ers, 681-682; in period 193(^33. 7'6- 
719; under one-party regime, 722, 

754-755- . , . . T, • • I n 

Representation, forms of in British Par- 
liament, 142-145. 

Representation of the People Act, in 
Great Britain, in 1884, 151; itt *9*8) 
154-159. 

Republicanism, little sentiment favor- 
ing in Great Britain, 60-61; during 
French Revolution, 407-408; ascend- 
ant in 1848, 4 I 3 - 4 ' 4 ; France in 
1870-75, 420-425. 

Republics, in U.S.S.R., status, 895 896; 
powers, 896-897; governments, 897- 

904. . o 

Responsibility, of ministers in Great 
Britain, 81-84; of French president, 
45,-453; of French minister, 40°- 
467; of chancellor and ministers in 
German Republic, 688. 

Returning officers, in British parlia- 
mentary elections, 169. 

Revenues. See Finance. 

Revolution, of 1848 in Germany, 609- 
6io- of 1918 in Germany, 633 ft.; m 
Russia in 1905, 865-867; bourgeois re- 
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gime of 1917, 869-871; Bolshevists 
seize power in 1917, 873-874. 

Risorghnento, in Italy, 803. 

Rivet Law (1871), 421-422. 

Roman law, contrasted with English, 
324; influence on law of France, 554- 
555; condemned by Nazis in Ger- 
many, 772-773- 

Rome, becomes capital of Italy, 804. 

Rousseau, political writings, 403. 

Royal assent, in Great Britain, 233. 

Rule of law, in Great Britain, 39. 

Rules, in British House of Commons, 
origins and present form, 218-219; 
where found, 219 note; influence on 
legislative procedure elsewhere, 220 
note; in French Parliament, 519-520. 

Rural districts, in Great Britain, 336. 

Russia, larger features, 860-862; rise of 
tsarist absolutism, 862-863; limited re- 
forms, 863-864; political condition at 
beginning of twentieth century, 864- 
865; reforms of 1905, 865-868; po- 
litical tension during World War, 

868- 869; bourgeois revolution of 1917, 

869- 871; Bolshevist revolution, 873- 
874; new regime consolidated, 875- 
876. See U.S.S.R. 

Russian Socialist Federated Soviet Re- 
public, proclaimed, 874; consolidated, 
875-876; constitutions of 1918 and 
1924, 891-893; government, 897-904. 

Schleicher, Kurt von, as German chan- 
cellor, 717-718. 

Scotland, representative peers of, 183- 
184; union of 1707, 370-371; govern- 
mental arrangements, 371. 

Scnitin d^arro 7 idissevient, in France, 
500-502. 

Scmtin de liste, in France, 500-501. 

Second ballot, purposed in Great Brit- 
ain, 175; in French parliamentary 
elections, 498-499; in German Em- 
pire, 6 1 8. 

Second Empire, in France, rise, 414-415; 
government, 415-416; criticisms and 
reforms, 416-417; collapse, 417-418. 

Second Republic, in France, 4 13-414. 

Secretariat, of British cabinet, 91-93; of 
French cabinet, 466 note. 

Senate, of Eire, 376-377; of Northern 
Ireland, 379; of France, role in 
amending constitution, 428-429; in 
electing president, 439-442; assent to 
dissolutions, 449-450; responsibility of 


ministers to, 467-468; as a high court 
of justice, 486 note; problem in 1875, 
505-506; later changes, 506-507; elec- 
tion of members, 507-508; quality, 

508- 509; further proposed changes, 

509- 510; meeting place, 51 1; sessions, 

511- 512; publicity of proceedings, 

512- 5 1 3; status and pay of members, 

513- 514; officers, 514-515; earlier com- 
mittees, 515-516; rise of standing- 
committee system, 517; committees 
today, 518-519; rules, 519-520; gov- 
ernment and private members’ bills, 
520-522; debate, 525-526; closure, 
526-527; relations with Chamber in 
legislation, po-531; handling of 
budget, 535; in pre-Fascist Italy, 810; 
under Fascist regime, 849; references 
on, 510 note. 

Separation of powers, in Great Britain, 
35-36; growth of idea in revolution- 
ary France, 409; status in France to- 
day, 433-434- 

Sinn Fein, rise, 277; in election of 1918, 
373; sets up a revolutionary govern- 
ment, 373-374- . ^ 

Social Democratic party, in Germany, 
622-623; in control in 1918, 625-^26; 
policies in 1918, 627-628; in Weimar 
Assembly, 630-^34; under German 
Republic, 697-698; finances, 703-705; 
in politics of 1930-32, 716-717; in Rus- 
sia, beginnings, 865; schism, 872. 

Socialist party, in France, 546, 553; in 
Italy, founded, 815; “direct action’’ in 
post-war period, 817-818; Mussolini’s 
early activities, 819-820; combatted 
by Fascists, 821-823. 

Social Revolutionary party, founded in 
Russia, 865; policies, 871. 

Soltau, Roger H,, quoted, 524 note. 

Soviet, origin and meaning of term, 
870 note; scheme in present U.S.S.R., 
897-898; election, 898-901; limited 
democracy, 901. See U.S.S.R. 

Soviiarkoin, in U.S.S.R., 906. 

Spartacists, in Germany in 1918-19, 628. 

Speaker, of British House of Commons, 
origins, 209; election, 209-210; duties, 
210-21 1; non-partisan character, 211- 
212; perquisites, 212; references on, 
212 note. 

Speech from the Throne, in British 
Parliament, 204-205, 206. 

“Splinter” parties, in German Republic, 
705. 
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Stalin, Joseph, positions in Communist 
party in U.S.S.R., 887; manages fram- 
ing of constitution of U.S.S.R., 893; 
membership in Supreme Council and 
Presidium, 905 note. 

Standing orders, in British House of 
Commons, 219. 

State, exaltation in Fascist doctrine, 826- 
827. 

State Planning Commission, in U.S.S.R., 
906. 

States, status in German Empire, 613- 
615. See Lander. 

Statute of Westminster (1931), 386. 

Statutes, as sources of English consti- 
tutional law, 25-26; as sources of pow- 
ers of British crown, 43-44; relation 
to common law in English-speaking 
countries, 327-328; role in develop- 
ment of French law, 557-560. See 
Law. 

Statuto del Rcgjio, granted by Charles 
Albert, 803-804; becomes constitu- 
tion of united Italy, 806-807; present 
status, 807, 837. 

Stein, Baron vom, on bureaucracy, 757- 
758. 

Stuarts, English government under, 13- 


14. 

Sttmnabtcilungcn (Storm Troops), em- 
ployed by Hitler, 712, 738. 

Sturzo, Don Luigi, founds Partita Po- 
polari Italiano, 815. 

Suffrage, in Great Britain, in early 
nineteenth centur)', 147-148; reform 
acts of 1832, 1867, and 1884, 149-151; 
questions agitated in 1885-1918, 151- 
153; under act of 1918, 155-157'' 

broadened for women in 19:8, 157; 
present questions, 158-159; in British 
local elections, 352; in French elec- 
tions, 490-491; question of enfran- 
chisement of women, 491; question of 
family voting, 491-492; in Germany 
under Weimar constitution, 654; m 
pre-Fascist Italy, 809; undcr^ Fascist 
regime, 844; in Soviet Russia, 899- 
900; references on, 148 note, 149 note, 
159 note, 491 note, 492 note. 

Supreme Council, of U.S.S.R., 904-905- 

Supreme Court, of U.S.S.R., 909-910. 

Swain, J. W., quoted, 864-865. 

Syndicalism, in French civil service, 

481-483. 

Syndicates, in Italian corporative sys- 
tem, 847, 


Taxation. See Finance. 

Thiers, Adolphe, made chief of the ex- 
ecutive in France, 419; resigns, 422- 
423. 

Third International, composition, 888; 
relation to Communist party in 
U.S.S.R., 888-889; relation to govern- 
ment of U.S.S.R., 889-890. 

Third Reich, meaning, 714. 

Tocqueville, Alexis de, views on the 
English constitution, 31-32. 

Toleration Act, in England, 15, note i. 

Trade Disputes and Trade Unions Act 
(1927), in Great Britain, 135. 

Trade unions, relations of British civil 
sen'ants to, 134-135. 

Transport, ministry of in Great Brit- 
ain, 106. 

Tre.asur)% British, development, 95-97; 
functions, 97-98; funds administered, 
98-99; control over civil service, 127- 
128; control over estimates of ex- 
penditure, 239-240; references on, 
99 note. 

Treasury Bench, in British House of 
Commons, 201. 

Treasur)' Board, in Great Britain, 96-97. 

Treaty-making, in Great Britain, 47; 
by British dominions, 395; in France, 

447-448- 

Treaty of \^ersailles, takes territory 
from Germany, 640 note; forbids 
Austrian union with Germany, 640 
note; influence on triumph of Na- 
tional Socialists, 724. 

Tribunal for the Defense of the State, 
in Fascist Italy, 852. 

Trotsky, Leon, in Russian revolution 
of 1917, 873-875; expelled and ex- 
iled, 882 note. 

Tsar, of Russia, develops autocratic 
power, 862-863; concedes limited re- 
forms, 863-867; during World War, 
868-869. 

Tudors, English government under, 12- 

Twenty-five Points, of National Social- 
ist party, 713-715- 

Under-sccretaries, in British ministries, 
65; in French ministries, 474. 

Union of Fascists, in Great Britain, 29R. 

Union of Socialist Soviet Republics 
(U.S.S.R.), constitution of 1936, 893- 
894; composition, 893-894; system of 
soviets, 897-898; suffrage and elec- 
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tions, 899-901; Supreme Council, 904- 
905; Presidium, 905-, law, 908; judici- 
ary, 908-910; rights and duties of 
citizens, 911-912; socialism, 91J-914; 
uncertain outlook, 915-916; references 
on, 894 note, 903 note, 907 note, 91 1 
note, 914 note. 

Universities, represented in British 
House of Commons, 144-145, 157; 
in Nazi Germany, 743-745. 

Urban districts, in Great Britain, 356. 

V atican. See Church. 

Vatican City, 855. 

Versailles, sessions of French National 
Assembly at, 428-429, 439-442; treaty 
of, 640 note, 724. 

Veto power, status in Great Britain, 
48-49; in France, 449; in German 
Republic, 679-680. 

Victor Emmanuel III, king of Italy, 
807-808; appoints Mussolini prime 
minister, 823-824; status under Fas- 
cist regime, 837. 

Volk, in National Socialist philosophy, 
733 “ 734 * 

\^otes on account, in British Parliament, 
241-242. 

Voting, in British parliamentary elec- 
tions, 170-171; in British Parliament, 
225-226; in French parliamentary 
elections, 496-499; in French Parlia- 
ment, 527-528; in German Republic, 
654-661 passim. See Non-voting. 


Wales, 369-370. 

Wallon Amendment, 424. 

War, beginning and ending in Great 
Britain, 46-47; status of British do- 
minions during, 395-394; Fascist 
glorification of, 827-828. 

War cabinet, in Great Britain, 67-68. 

War Office, in Great Britain, 100. 

Webb, Sidney and Beatrice, on British 
monarchy, 61 note. 

Weimar Assembly, elected, 629; politi- 
cal complexion, 630-631; regularizes 
and expands provisional government. 
632; makes and promulgates republi- 
can constitution, 633-634. 

Westminster Palace, seat of British 
Parliament, 200-202. 

Westminster, Statute of (1931), 386. 

Whips, in British Parliament, 66, 304- 

305- 

Whitehall, 94. 

Whitley councils, in British civil serv- 
ice, 135-137. 

William II, of Germany, abdication, 
625. 

Woman suffrage, in Great Britain, rise 
of movement, 1 52-1 53; granted in 
1918, 155-156; broadened in 1928, 
157; question of in France, 491. 

Zemstvos, introduced in Russia, 864; 
become rallying points of liberalism, 
865. 




